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PREFACE. 


I  HAVE  been  requested,  by  some  of  my  fiiends  at 
the  Bar,  to  publish  my  Manuscript  on  the  Law  of 
Landlord  and  Tenant;  and  I  most  readily  accede 
to  the  request.  In  doing  so,  however,  I  hope  it  will 
not  be  imagined  that  I  imder- value,  in  the  slightest 
degree,  the  works  already  published  upon  the  sub- 
ject ;  I  have  no  doubt  that  they  well  deserve  the 
estimation  in  which  they  are  holden  by  the  Profes- 
sion. But  it  has  been  su^ested  to  me  that  a  work 
somewhat  more  practical, — one  which,  besides  treat- 
ing of  the  tenancy,  and  of  the  different  modes  by 
which  it  may  be  created  and  determined,  would 
show  at  a^  glance  the  several  remedies  which  the 
law  gives  to  the  landlord  against  his  tenant,  to  the 
tenant  gainst  his  landlord,  and  to  both  against 
strangers, — one  which  would  contain  the  pleadings 
in  the  different  actions  by  and  against  landlord  and 
tenant,  and  the  evidence  necessary  to  support  them, 
in  the  same  manner  as  in  my  recent  work  upon  the 
law  of  Nisi  Prius,  —  would  be  acceptable  to  the 
Profession;  and  as  my  Manuscript  was  written 
in  that  form,  I  have  consented  most  readily  to 

publish  it. 
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IV  PREFACE. 

The  subject  of  this  little  work,  originally  formed 
part  of  a  work  of  much  greater  extent,  which,  very 
early  in  my  professional  life,  I  had  projected,  treat- 
ing of  the  remedy  by  action  for  all  injuries,  and 
comprising  the  law  as  to  pleading  and  evidence  gene- 
rally, pleading  and  evidence  in  particular  actions, 
real,  personal  and  mixed,  pleading  and  evidence  in 
actions  by  and  against  particular  persons,  and  also 
comprising  the  practice  in  civil  actions  in  the  diffe- 
rent courts  of  common  law  at  Westminster.     I 
planned  the  work,  collected  my  materials,  and  ar- 
ranged them  in  a  plain  and  lucid  order ;  but  after 
I   had  made    some    considerable   progTess   in  my 
Manuscript,   I   soon    perceived    the   extraordinary 
magnitude  of  the  work  I  had  undertaken,  and  I 
was  convinced  that  I  should  render  it  more  ex- 
tensively useful,  if  I  should  divide  it  according  to 
the  different  subjects  of  which  it  treated,  and  publish 
each  part  separately.     I  first  published  the  Practice, 
in  personal  Actions  and  Ejectment.     I  afterwards 
published  that  part  of  my  Manuscript  relating  to 
Pleading  and  Evidence  generally,  together  with  the 
pleadings  and  proceedings  in  real   actions,  (which 
my  familiar  acquaintance  with  the  year  books  and 
old  reports  enabled  me  very  much  to  simplify);  and 
the  pleadings  and  proceedings  in  mixed  actions, 
namely,  the  writ  of  Waste,  Quare  impedit,  and 
Ejectment.     I  have  recently  remodelled  and  re- 
written the  title   Ejectment,  giving  the  evidence 
applicable  to  every  title  5    and  have  published  it, 
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together  with  the  pleadmgs  and  evidence,  &c.,  in 
the  several  personal  actions,  in  a  little  work,  which 
I  havie  named  the  Law  of  Nisi  Prius.  Two  por- 
tions of  the  Manuscript  still  remained  impublished, 
namely,  that  relating  to  the  Law  of  Landlord  and 
Tenant,  and  the  greater  part  of  that  relating  to 
Mercantile  Law:  the  former  I  now  puhlish;  the 
latter,  namely,  the  Mercantile  Law,  which  I  have 
long  promised  to  the  Profession,  is  now  going  to 
Press,  and  I  shall  use  every  exertion  to  complete  it 
in  as  short  a  time  as  possible.  I  shall  then  have 
finished  the  task  I  had  undertaken, — a  task  of  no 
ordinary  magnitude  and  difficulty, — one  which  I 
should  long  since  have  been  deterred  from  prose- 
cuting, were  it  not  for  the  kind  and  flattering* 
manner  in  which  the  Profession  have  received  each 
portion  of  it  as  it  appeared. 

The  manner  in  which  this  little  work  is  arranged, 
is  very  simple.  It  is  divided  into  Six  Parts;  the 
first  treats  of  the  tenancy,  and  the  manner  in  which 
it  is  created  and  determined ;  the  second,  treats  of 
the  landlord's  remedies  against  his  tenant;  the 
third,  of  the  landlord's  remedies  against  strangers  j 
the  fourth,  of  the  tenant's  remedies  against  his^ 
landlord ;  the  fifth,  of  the  tenant's  remedies  against 
strangers ;  and  the  sixth,  treats  of  fixtures. 

The  First  Part  comprises  two  chapters,  one  treats 
ing  of  the  creation  of  the  tenancy,  by  lease  in 
writing,  by  parol  demise,-  by  agreement,  by  implied 
eontract,  by  assignment,  or  by  attornment ;   the 
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other,  treating  of  the  determination  of  the  tenancy^ 
hy  effluxion  of  time,  by  surrender,  by  notice  to  quit^ 
by  notice  to  determine  a  lease  for  years,  and  by 
forfeiture. 

The  Second  Part,  treating  of  the  landlord's  reme- 
dies against  his  tenant,  comprises  four  chapters : 
the  first,  as  to  his  remedies  for  rent,  by  distress,  by 
action  of  debt  or  covenant,  or  by  action  for  use  and 
occupation,  and  by  ejectment  as  for  a  forfeiture  ; 
the  second,  as  to  his  remedy  for  other  breaches  of 
contract,  express  or  implied,  by  action  of  covenant 
or  assumpsit;  the  third,  as  to  his  remedy  for  waste, 
by  action  on  the  case,  or  by  bill  in  equity ;  and  the 
fourth,  as  to  his  remedy  against  his  tenant  for  hold- 
ing over,  after  his  tenancy  has  expired,  namely,  by 
action  for  double  value  or  double  rent,  or  by  eject- 
ment and  action  of  trespass  for  mesne  profits. 

The  Third  Part,  treating  of  the  landlord's  reme- 
dies against  strangers,  comprises  four  chapters :  the 
first,  as  to  his  remedy  for  evicting  or  attempting  to 
evict  his  tenant;  the  second,  for  injuries  to  his  re- 
version ;  the  third,  as  to  his  remedies  against  the 
sheriff,  for  not  taking  a  replevin  bond,  for  taking 
insufficient  sureties  in  replevin,  for  not  paying 
rent  due  to  him  in  case  of  an  execution  against  his 
tenant ;  and  the  fourth,  as  to  his  remedy  against  the 
sureties  in  replevin,  upon  the  replevin  bond. 

The  Fourth  Part,  treating  of  the  tenant's  reme- 
dies against  his  landlord,  comprises  seven  chapters : 
the  firsty  for  breaches  of  contract,  express  or  imolied,. 
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by  action  of  covenant  or  assumpsit ;  the  second^  for 
a  wrongful  or  irregular  distress,  by  action  of  re- 
plevin,  or  action  on  the  case,  (fee. ;  the  third,  for 
the  landlord's  entry  upon  the  demised  premises 
without  cause,  by  action  of  trespass  3  the  fourth,  a» 
to  his  remedy  by  the  bill  in  equity,  to  be  relieved 
against  a  forfeiture ;  the  fifth,  as  to  his  remedy  for 
eqmlsion  by  a  stranger,  with  or  without  title ;  the 
sixth,  for  the  landlord's  allowing  him  to  be  dis- 
trained upon  for  rent  due  to  a  head-landlord; 
and  the  seventh,  as  to  the  tenant's  remedy  for  em- 
blements. 

The  Fifth  Part,  treating  of  the  tenant's  remedies 
against  strangers,  comprises  three  chapters  :  the 
first,  as  to  his  remedy  for  trespass ;  the  second,  as 
to  disturbance  of  the  tenant's  right  of  common^ 
either  by  the  lord,  or  by  a  commoner,  or  by  a 
stranger;  and  the  third,  as  to  his  rights  and  lia- 
bilities as  an  outgoing  tenant. 

The  Sixth  Part,  as  to  fixtures,  treats  of  landlord's^ 
fixtures,  tenant's  fixtures,  trade  fixtures,  farm  fix- 
tares  ;  of  the  right  of  representatives  to  fixtures^ 
that  is  to  say,  what  fixtures  go  to  the  heir,  what 
to  the  executor,  what  to  a  remainderman,  what  may 
be  taken  under  an  execution  against  the  tenant, 
what  may  be  taken  by  his  assignees  under  a  fiat  in 
bankruptcy  against  him ;  and  lastly,  it  treats  of 
actions  in  relation  to  fixtures,  by  the  landlord,  or 
tenant,  or  by  the  assignee  or  mortagee,  &c.,  of 
either,  or  by  a  vendor  against  a  vendee. 
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The  Header  will  find,  therefore,  that  this  work, 
small  as  it  is,  treats  of  the  whole  of  that  part  of  the 
Law  of  England  which  relates  to  Landlord,  and 
Tenant,  and  to  the  several  proceedings  arising  from 
the  relation  between  them.  This,  and  the  practical 
form  I  have  given  the  work,  will,  I  hope,  procure 
for  it  a  favourable  reception.  I  have  given  the 
pleadings  in  the  different  actions  treated  of,  and 
after  each  pleading  the  evidence  necessary  to  sup- 
port it,  in  the  manner  adopted  by  me  in  my  recent 
work  on  the  Law  of  Nisi  Prius,  which  I  understand 
has  given  great  satisfaction  to  the  Profession.  If, 
indeed,  this  work  be  received  by  the  Profession  as 
favourably  as  they  have  received  the  work  to  which  I 
have  now  alluded,  I  shall  have  great  reason  to  be 
satisfied }  I  cannot  anticipate  or  desire  for  it  a  higher 
distinction. 

J.  P.  A. 


4,  King^s  Bench  Walk,  Temple, 
1846. 
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Sale,  127,  ^low,  127,  and  where,  127,  128.  Costs, 
128,  and  amount  how  limited,  where  the  rent  does 
not  exceed  £20,  pp.  128,  129.  Overplus  to  be  left 
with  the  constable,  129. 

2.  Fraudulent  removal  of  goods,  to  avoid  a  dis- 
tress, 130:  landlord's  remedy  by  distraining  the 
goods,  130 ;  and  action  for  double  value,  130,  form 
of  declaration,  131,  general  issue,  132,  evidence  for 
ptlaintiff,  132,  evidence  for  defendant,  134;  declara- 
tion for  aiding  or  assisting  in  it,  134,  general  issue 
and  evidence,  135.  Summary  proceedings  for  the 
like  offence,  136,  order,  137. 

3.  Pound  breach  and  rescue,  138 ;  remedy  for, 
138 ;  landlord  may  reseize  the  goods  or  cattle,  138. 
Remedy  by  indictment  for  pound  breach,  139. 

Sect,  2.  Remedy  for  rent  by  action,  139. 

1.  By  action  of  debt,  139:  by  whom,  140,  against 
whom,  140,  141 ;  declaration,  139;  declaration  with- 
out setting  out  the  deed,  141.  General  issue,  and  evi- 
dence under  it,  142.  Plea,  Riens  in  arrear,  143; 
evidence,  143.  Plea,  Eviction,  and  evidence,  144. 
Flea,  term  assigned,  144.    Other  pleas,  145. 

2.  By  action  of  covenant,  146:  against  lessee,  146, 
or  assignee  of  the  term,  146;  declaration,  146, 
breach  how  stated,  147 ;  plea  of  payment,  147 ;  evic- 
tion, 147. 

3.  By  action  for  use  and  occupation,  148  :  in  what 
cases,  148;  by  whom,  148,  and  against  whom,  149; 
declaration,  150,  in  assumpsit,  150,  in  debt,  151; 
General  issue,  in  assumpsit,  151,  in  debt,  151 ;  evi- 
dence for  the  plaintiff,  151,  for  the  defendant,  154. 
Special  pleas,  156:  assignment  to  another,  156; 
bankruptcy  of  defendant,  156;  conditional  renting, 
and  condition  not  performed,  156;  distress  for  the 
same  rent,  157  ;  illegality,  &c.,  157  ;  notice  and  claim 
of  mortgagee,  157;  payment,  159. 

Sect.  3.  Ejectment  for  non-payment  of  rent,  159 :   in  what 
cases,  160. 

1.  Ejectment,  where  there  is  a  sufficient  distress 
upon  the  premises,  160:  declaration,  160;  general 
issue,  161 ;  evidence  for  plaintiff,  161 ;  evidence  for 
defendant,  163. 

2.  Ejectment,  where  there  is  no  sufficient  distress 
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upon  the  premises,  163;  declaration,  &c.,  164;  evi- 
dence, 165.  Lessee,  how  relieved  against  forfeiture 
for  non-payment  of  rent,  166. 

3.  Summary  mode  of  obtaining  possession  of  pre- 
mises for  non-payment  of  rent,  1 67 ;  in  what  cases 
and  how,  167;  xnfwmation,  IG^,  notice,  168;  record 
of  the  proceedings, /orm,  169;  appeal,  169. 
Sect,  4.  Apportionment  of  rent,  170 :  between  the  executor  of 
the  lessee,  and  the  remainderman,  170 ;  between  two 
or  more  reversioners,  172;  between  lessee  and  rever- 
sioner, 172. 

CHAPTER  II. 

THE  landlord's  BEMEDIBS  AGAINST  THE  TENANT,  FOR  OTHER 
BREACHES    OF   CONTBACT. 

'Sect.  1.  Remedy  for  breach  of  covenant,  174. 

1.  Action  of  covenant  by  the  lessor  against  the 
lessee,  for  not  repairing,  174:  declaration,  174;  plea, 
traverse  of  the  premises  being  out  of  repair,  175,  evi- 
dence, 175  ;  special  pleas,  178. 

2.  Action  of  covenant  in  other  cases,  178. 

3.  Action  of  covenant  by  the  assignee  of  the  lessor 
against  the  lessee,  178  :  in  what  cases,  179 ;  dedara- 
turn,  178,  and  what  it  must  state,  180;  venue,  179. 
Pleas,  Stc.,  180. 

4.  Action  of  covenant  by  the  lessor  against  the 
assignee  of  lessee,  181 :  in  what  cases,  182 ;  declara- 
tion, 181 ;  pleas,  &c.,  183 ;  plea,  defendant  not  as- 
signee, 184,  and  evidence,  184. 

5.  Declaration  by  the  assignee  of  the*  reversion 
against  the  assignee  of  the  term,  185 :  in  what  cases, 
185 ;  venue,  185. 

6.  Declaration  by  the  assignee  of  the  term  against 
the  assignee  of  the  reversion,  185  :  in  what  cases,  186; 
venue,  186. 

7.  Ejectment  for  a  forfeiture,  by  breach  of  cove- 
nant, 186 :  in  what  cases,  186 ;  declaration,  186 ; 
evidence,  186,  in  ejectment  for  not  repairing,  186, 
for  waste,  187,  for  not  insuring,  187,  for  assigning 
or  underletting,  &c.,  187,  188. 

Sect,  2,  Remedy  for  breach  of  contract  not  under  seal,  188: 
express  contracts,  188.  Implied  contracts,  189 ;  as 
to  the  terms  of  a  tenancy,  190 ;  as  to  the  payment  of 
rent,  191 ;  as  to  managing  a  farm  according  to  the 
custom  of  the  country,  &c.,  191,  declaration,  192, 
evidence  under  the  general  issue,  1 93  ;  as  to  not  using 
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the  premises  in  a  tenant-like  manner,  194,  declara- 
turn,  194,  evidence  under  the  general  issue,  195 ;  as 
to  repairs,  195,  declaration,  195,  evidence,  196;  in 
other  cases,  196. 


CHAPTER  III. 

THE  landlord's   REMEDY   FOR  WASTE. 

Generally,  196. 

Sect.  1.  By  action,  197:  in  what  cases,  197;  for  waste  in 
houses,  198,  in  lands,  199,  in  woods,  &c.,  200,  in 
gardens,  &c.,  201 ;  how,  in  case  in  the  nature  of 
waste,  201.  By  whom,  202,  against  whom,  203  ; 
declaration  for  voluntary  waste,  in  a  dwelling-fwuse, 
204,  in  woods,  ^'c,  204,  as  to  hedges,  8fc.,  205,  the 
like,  for  permissive  waste,  205;  general  issue,  205, 
evidence,  205. 

Sect,  2.  By  bill  in  equity,  for  an  injunction,  206. 


CHAPTER  IV. 

THE  landlord's  REMEDIES  AGAINST  THE  TENANT,  FOR  HOLD- 
ING OVER,  AFTER  THE  EXPIRATION  OF  THE  TENANCY. 

Sect.  1 .  Action  for  double  value,  207 :  in  what  cases,  207  ;  by 
whom,  208,  against  whom,  208 ;  demand  of  posses- 
sion, 209,  form  of  notice  demanding  it,  210;  declara- 
tion, 210;  general  issue,  and  evidence  for  plaintiff, 
'211,  evidence  for  the  defendant,  211,  212. 

Sect.  2.  Action  for  double  rent,  212:  in  what  cases,  212; 
declaration,  213  ;  general  issue,  214,  and  evidence, 
214;  special  pleadings,  214. 

Sect.  3.  Action  of  ejectment  against  a  tenant  holding  over,  214. 

1 .  The  tenancy  and  how  determined,  and  the  evi- 
dence in  the  action,  215  :  in  the  case  of  a  tenancy  at 
will,  215,  tenancy  for  life,  216,  tenancy  for  term  of 
years,  217,  tenancy  from  year  to  year,  217 ;  evidence 
for  the  defendant,  219. 

2.  Proceedings  in  the  action,  220 ;  declaration, 
Stc.,  220 ;  demand  of  possession,  222 ;  notice  at  the 
foot  of  declaartion,  222 ;  bail,  8cc.,  223 ;  trial,  &c., 
224 ;  certificate  for  immediate  execution,  225  ;  exe- 
cution, 226. 

3.  Summary  proceedings  before  justices  of  the 
peace,  to  obtain  possession  after  tenancy  determined. 
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226 :  in  what  cases,  and  the  notice,  226,  farm  of  the 
notice,  228 ;  application,  and  warrant  to  give  posses- 
sion, 228,  complaint,  229,  warrant,  230,  warrant  when 
stayed,  230;  no  action  against  justices,  &c.,  230. 
Sect.  4.  Action  of  trespass  for  mesne  profits,  231 :  in  what 
cases,  231 ;  by  and  against  whom,  231 ;  declaration, 
231 ;  plea,  general  issue,  232,  evidence  under  it  for 
the  plaintiff,  232,  for  the  defendant,  234 ;  plea,  pre- 
mises not  the  premises  of  the  plaintiff,  234,  evidence, 
235  ;  plea,  statute  of  limitations,  235,  replication, 
235,  evidence,  235 ;  other  pleas,  236 ;  costs,  236. 


PART  III. 

THE    landlord's   REMEDIES   AGAINST  STRANGERS. 

CHAPTER  I. 

The  landlord's  remedies  for  evicting,  or  attempting 
to  evict,  his  tenant,  237  :  ouster  of  tenant,  237 ; 
ejectment  against  tenant,  237-— 240. 


CHAPTER  II. 

The  landlord's  remedy  for  injury  to  his  reversion, 
240 :  in  what  cases,  240 ;  declaration,  241 ;  general 
issue,  242,  and  evidence,  242 ;  general  traverses  and 
evidence,  243 ;  special  pleas,  243. 


CHAPTER  III. 

THE   landlord's   REMEDIES   AGAINST  THE   SHERIFF. 

Sect,  1.  Action  against  the  sheriff,  for  not  taking  a  replevin 
bond,  244  :  in  what  cases,  244 ;  dedaratim,  245 ; 
general  issue,  246,  and  evidence,  246 ;  general  tra- 
verses, 247. 

Sect.  2.  Action  against  the  sheriff,  for  taking  insufficient 
pledges  in  replevin,  247  :  in  what  cases,  247 ;  by 
and  against  whom,  248 ;  declaration,  248 ;  general 
issue  and  evidence,  250 ;  damages,  251. 
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Sect,  3.  Action,  &c.,  against  the  sheriff,  for  not  paying  rent 
due  to  a  landlord,  under  an  execution  against  the 
tenant,  251 :  in  what  cases,  251 ;  by  and  against 
whom,  262 ;  form  of  the  notice,  253  ;  application  to 
the  court,  254  ;  action,  254 ;  declaration,  254 ;  gene- 
ral issue  and  evidence,  256 ;  general  traverses,  257, 
and  evidence,  257.   Special  pleas,  258.  Verdict,  258. 


CHAPTER  IV. 

ACTION   AGAINST   SURETIES   OR   PLEDGES   IN   REPLEVIN. 

In  what  cases,  259;  the  bond,  260;  assignment, 
261,  and  form,  261 ;  declaration,  262 ;  general  issue, 
265 ;  general  traverses,  265 ;  special  pleadings,  266 ; 
verdict,  267  ;  staying  proceedings,  267. 


PART  IV. 

THE   tenant's   REMEDIES   AGAINST   HIS   LANDLORD. 

CHAPTER  I. 

FOR  BREACH    OF  CONTRACT. 

Sect.  1.  Tenant's  remedy  for  breach  of  covenant,  generally, 
269:  declaration  by  lessee  against  lessor,  270;  plea, 
non  est  factum,  27 1 ;  general  traverse  of  a  negative 
breach,  271 ;  general  traverse  of  an  affirmative  breach, 
271 ;  evidence,  271. 

Sect.  2.  Tenant's  remedy  against  his  landlord,  for  breach  of 
covenant  for  title,  272  :  in  what  cases,  272 ;  implied 
covenant,  272;  express  covenant,  273;  declaration, 
274,  breach,  how  stated,  274,  275.  Pleadings  and 
evidence,  276. 

Sect.  3.  Tenant's  remedy  against  his  landlord,  for  breach  of  a 
covenant  for  quiet  enjoyment,  276:  implied  covenant, 
276 ;  express  covenant,  277  ;  declaration,  281,  how, 
title  of  the  party  evicting  to  be  stated,  282. 

Sect*  4.  Tenant's  remedy  against  his  landlord,  for  breach  of  a 
contract  not  under  seal,  283  ;  declaration,  284. 
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CHAPTER  II. 

THE    tenant's    remedies   FOR   A  "WRONGFUL  OR  IRREGULAR 
DISTRESS. 

What  distress  wrongful,  what  irregular,  286  ;  re- 
medy for  it,  285;  tender  of  amends,  286;  plea  of 
general  issue,  and  special  matter  in  evidence,  286 ; 
costs,  286. 

Sect.  1.  Replevin,  for  a  wrongful  distress,  286  :  in  what  cases* 
286 ;  by  and  against  whom,  287  ;  mode  of  replevying 
the  goods,  288.  Proceedings  in  the  county  court, 
288,  form  of  the  plaint,  288 ;  removal  of  the  cause, 
288.  Appearance,  and  declaration^  289,  form  of  de- 
claration, 289,  venue,  289.  Plea  or  avowry,  290: 
general  issue,  non  cepit,  290,  and  evidence,  290 ;  plea, 
cepit  in  alio  loco,  291,  and  evidence,  291,  292  ;  plea, 
statute  of  limitations,  292,  replication,  292 ;  plea,  pro- 
perty in  another,  292  ;  other  pleas,  292.  Avowry  or 
cognizance,  293,  how  by  statute,  293,  and  in  what 
cases,  294;  must  show  a  demise,  294;  several  may 
be  pleaded,  294 ;  avowry  by  tenant  in  common,  and 
cognizance  by  him  as  bailiff  of  his  co-tenant,  295. 

Pleas  in  bar,  295 :  several  pleas,  295 ;  plea  in  bar, 
non  tenuit,  295,  evidence,  296 ;  plea  in  bar,  riens  in 
arrear,  297,  evidence,  297 ;  riens  in  arrear  as  to  part, 
and  tender  as  to  the  residue,  297,  replication,  298, 
evidence,  298 ;  plea  in  bar,  eviction,  298,  evidence, 
299.    Other  pleas,  299. 

Issue,  demurrer,  trial,  verdict,  300.  Writ  of  in- 
quiry, 300,  in  what  cases,  301.  Costs,  301.  Judg- 
ment and  execution,  301. 

Sect.  2.  Action  for  distraining,  where  no  rent  is  due,  302 : 
form  of  the  action,  and  in  what  cases,  302  ;  against 
whom,  303 ;  declaration  on  stat.  2  W.  8f  M,  sess,  1, 
c.  5,  *.  5,  p.  303  ;  general  issue,  303 ;  evidence  for 
plaintiff,  304,  for  defendant,  304. 

Sect,  3.  Action  for  distraining  twice  for  the  same  rent,  304  : 
in  what  cases,  304 ;  declaration,  306 ;  pleadings  and 
evidence,  307. 

Sect,  4.  Action  for  distraining  for  more  rent  than  was  due, 
307 :  in  what  cases,  307  ;  declaration,  308 ;  general 
issue,  and  evidence,  309. 

Sect.  5.  Action  for  an  excessive  distress,  310 :  in  what  cases, 
310;  declaration,  Z\\ ;  general  issue, and  evidence  for 
plaintiff,  312,  evidence  for  defendant,  312;  verdict, 
313. 
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Sect,  6.  Action  for  distraining  beasts  of  the  plough  or  sheep, 
313:  declaration,  314;  general  issue  and  evidence 
under  it,  314. 

Sect.  7.  Action  for  distraining  property  not  distrainable,  314 : 
in  what  cases,  314;  fixtures,  314;  implements  of 
trade,  315;  goods  on  the  premises  in  the  way  of 
trade,  315 ;  other  matters,  316.  Remedy  for  wrong- 
fully  taking  them,  316. 

Sect,  8.  Action  for  distraining,  after  tender  of  rent,  317. 

Sect,  9.  Action  for  refusing  to  restore  goods  distrained,  on 
tender  of  the  rent,  317  :  in  what  cases,  317;  decla- 
raiion,  318 ;  general  issue  and  evidence,  319. 

Sect,  10.  Action  for  driving  the  distress  out  of  the  hundred, 
&c.,  319  :  in  what  cases,  319 ;  decktration,  320 ;  gene- 
ral issue  and  evidence,  320. 

Sect,  11.  Action  for  remaining  on  the  premises  an  upreason- 
able  time  after  distraining,  320 :  in  what  cases,  320 ; 
declaration,  321 ;  general  issue  and  evidence,  321. 

Sect.  12.  Action  for  selling  a  distress  before  the  expiration  of 
five  days,  322 :  in  what  cases,  322 ;  general  issue 
and  evidence,  322. 

Sect,  13.  Action  for  the  sale  of  a  distress,  vdthout  giving 
notice  thereof,  323 :  in  what  cases,  323 ;  declaration, 
323  ;  general  issue  and  evidence,  324. 

Sect.  14.  Action  for  selling  the  distress,  without  appraisement, 
324 :  in  what  cases,  324 ;  declaration,  325 ;  general 
issue  and  evidence,  325. 

Sect,  15.  Action  for  not  selling  distress  for  the  best  price,  326 : 
in  what  cases,  326 ;  declaration,  326 ;  general  issue 
and  evidence,  327. 

Sect.  16.  Action  for  not  returning  the  surplus,  after  the  sale 
of  a  distress,  328  :  in  what  cases,  328 ;  declaration, 
328 ;  general  issue  and  evidence,  329. 

Sect.  17.  Tenant's  remedy  for  excessive  charges  of  the  dis- 
tress, &c.,  330. 


CHAPTER  III. 

The  tenant's  remedy  against  the  landlord,  for  entry 
without  cause,  330 :  in  what  cases  the  landlord  may 
enter,  330 ;  what  he  may  do  after  entry,  331,  what 
not,  331 ;  remedy  against  him  for  vrrongful  entry* 
331. 


CHAPTER  IV. 

The   tenant's   remedy,   where   an    ejectment   ia 
brought  for  a  forfeiture,  332 :  by  bill  in  equity,  332 ; 


Contents,  Jix 

for  non-payment  of  rent,  332 ;  in  what  cases,  for  not 
repairing,  333,  or  as  to  the  mode  of  managing  a 
farm,  333 ;  but  not  for  de&ult  in  insuring,  333,  or 
for  assigning,  &c.,  334. 


CHAPTER  V. 

The  tenant's  remedy  for  expulsion  by  a  stranger, 
ZU  :  without  title,  334 ;  with  title,  334. 


CHAPTER  VI. 

The  tenant's  remedy  against  his  landlord,  for 
allowing  him  to  be  distrained  upon  for  rent  due  to 
the  head  landlord,  334 :  in  what  cases,  334 ;  decla- 
ration, 335 ;  general  issue  and  evidence,  336. 


CHAPTER  VII. 

Right  of  the  tenant  to  emblements,  337  :  emble-* 
ments,  what,  337;  right  to  them,  337:  —  right  of 
tenant  for  life,  338 ;  of  tenant  for  term  of  years,  339 ; 
of  tenant  at  will,  339 ;  of  tenant  by  elegit  or  statute 
merchant,  339 ;  right  of  husband,  seised  jure  uxoris, 
340;  right,  where  the  estate  is  determined  by  the 
tenant,  340;  where  the  estate  is  determined  by 
action  or  entry,  341 ;  right  of  executors,  &c.,  341. 
Bight  to  emblements,  by  express  agreement,  342. 


PART  V. 

THE   tenant's   remedies   AGAINST  STRANGERS. 

CHAPTER  I. 

THE   tenant's  remedy   FOR  TRESPASS. 

The  ordinary  remedy  for  trespass,  343  :— for  tres- 
pass committed  in  search  or  pursuit  of  game,  343 ; 
previous  notice  not  to  trespass,  why  advisable,  343 : 
landlord's  right  to  the  game,  in  what  cases,  344 ;  in 
what  cases  the  tenant  has  no  right,  344. 
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CHAPTER  11. 

THE  TBNANT'S   REMSDY   FOR   DISTURBANCB  OF   COMMON. 

Sect,  I .  The  tenant's  remedy  against  a  commoner  or  stranger, 
345 :  as  lo  common  of  pasture,  345 — ^trespass  by  a 
stranger,  345  ;  surcharge  by  a  commoner,  345 :  as  to 
common  of  piscary,  turbary,  estovers,  &c.,  345 :  as  to 
sole  and  several  pasture,  345  :  declaraHon,  346,  and 
what  it  must  state,  346,  347  ;  Generalissue,  347,  and 
evidence  under  it,  347,  348 ;  Traverse,  plaintiff  not 
possessed,  &c.,  348,  and  evidence,  348.  Traverse  of  the 
right  of  common,  349 ;  evidence  for  the  plaintiff,  349 ; 
how  the  right  to  be  claimed,  349,  how  proved,  350« 
for  what  cattle,  351,  during  what  portion  of  the 
year,  351,  and  that  the  right  was  exercised  without 
interruption,  352.  Special  pleas,  353,  right  of  com- 
mon in  the  defendant,  353,  licence  from  the  lord, 
353,  statute  of  limitations,  353. 

JSect.  2.  The  tenant's  remedy  against  tlie  lord  for  disturbance 
of  common,  353  :  by  action,  353  -,  by  abatement,  354. 

CHAPTER  III. 

RIGHTS   AND  LIABILITIES   OF  OUTGOING  TENANTS. 

As  to  crops  growing,  355 :  right  to  'way-going 
crop,  by  stipulation  in  their  leases,  355,  or  by  the 
custom  of  the  country,  355 ;  right  to  straw,  hay,  ma- 
nure, &c.,  unless  there  be  some  stipulation  in  their 
lease,  or  custom  of  the  country,  to  the  contrary, 
357,  358. 


PART  VI. 

FIXTURES. 

Sect.  1.  Landlord's  fixtures,  359 :  things  fixed  to  the  freehold, 
at  the  time  the  tenancy  commences,  359 ;  or  fixed 
by  the  landlord  during  the  term,  359,  360 ;  or  fixed 
by  the  tenant,  not  being  tenant's  or  trade  fixtures, 
360 ;  or  remaining  fixed  after  the  end  of  the  tenancy, 
360,361. 
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Sect.  2.  Tenant's  fixtures,  362  :  matters  of  ornament  which  he 
has  affixed  during  the  term,  362,  or  fixtures  pur- 
chased by  him  of  the  landlord,  or  his  vendee,  &c., 
363  ;  not  being  buildings  or  other  erections,  &c.  fixed 
to  the  freehold,  364.  Right,  how  controlled  by  stipu- 
lations in  the  lease,  366. 

Sect.  3.  Trade  fixtures,  365  :  vats,  machinery,  &c.,  fixed  by  the 
tenant  for  the  purposes  of  his  trade,  366 ;  right,  how 
controlled  by  stipulations  in  the  lease,  366. 

Sect.  4.  Farm  fixtures,  367  :  lessee  has  not  a  right  similar  to 
that  as  to  trade  fixtures,  367 ;  he  can  remove  only 
erections  or  things  not  fixed  to  the  freehold,  368. 

>'fc^  5.  Right  to  fixtures  by  representatives,  368  :  by  heir  or 
executor,  368 ;  by  remainderman  or  executor  of 
tenant  for  life,  369;  in  case  of  execution  against  the 
tenant,  369 ;  in  case  of  the  bankruptcy  of  the  tenant, 
370. 

Sect.  6.  Actions  for  or  in  relation  to  fixtures,  370 :  by  the 
landlord,  370;  by  the  tenant,  371;  by  assignee, 
mortgagee,  &c.,  371 ;  by  vendor  against  vendee,  372, 
373. 


ERROR. 


Page  98,  line  9  from  top,  for  "  forfeiture'*  read  "  waiver." 
1 18,  line  2  from  top,  for  "  crops"  read  "  crop." 
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Page  3.  Leases  by  Corpm^atiom.}  The  corporations  named 
in  the  schedules  to  the  Corporation  Act,  5  &  6  Will.  4, 
c.  76,  shall  not  (except  in  pursuance  of  some  contract 
entered  into,  or  resolution  entered  in  the  corporation 
books,  on  or  before  the  5th  June,  1835,)  demise  or  lease 
any  of  their  lands,  tenements,  &c.  for  a  term  exceeding 
thirty-one  years,  or  at  a  rent  which  shall  not  appear  to 
the  council  to  be  reasonable,  without  fine, — ^unless  they 
previously  obtain  the  approbation  of  the  lords  of  the  trea- 
sury or  three  of  them  to  their  doing  so.  5  8f6  Will.  4, 
c.  76,  s,  94.  They  may  let  land,  however,  for  a  term 
of  seventy-five  years,  for  building.  Id,  s.  96.  And 
they  may  renew  leases,  if  bound  by  covenant,  deed,  will 
or  ancient  usage  to  do  so.    Id.  s,  95. 
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THE 

LAW  OF  lANDIORD  AND  TENANT. 


I  shall  treat  of  the  Law  of  Landlord  and  Tenant,  under  the 
following  heads : — 

Part  I.  The  Tenancy. 

n.  The  Landlord's  remedies  against  his  Tenant. 
IIL  The  Landlord's  remedies  against  Strangers. 
IV.  The  Tenant's  remedies  against  his  Landlord. 

V.  The  Tenant's  remedies  against  Strangers. 
VI.  Fixtures. 


PART    I. 
THE  TENANCY. 


Chaptbr  I.  The  Tenanqf,  how  created. 
Sect.  1.  By  Lease  in  writing, 

2.  By  Demise  by  parol, 

3.  By  Agreement. 

4«  By  Implied  Contract, 

5.  By  Assignment, 

6.  By  Attornment, 

Chaptbr  II.  The  Tenancy,  how  determined. 
Sect.  1 .  By  Effluxion  of  time, 

2.  By  Surrender, 

3.  By  Notice  to  quit, 

4.  By  Notice  to  determine  a  lease  for  years, 

5.  By  Forfeiture. 


CHAPTER  I. 
The  Tenancy,  how  created. 

Under  this  head,  I  propose  to  treat  of  leases,  of  demises  by 
pind,  of  agreements,  of  demises  implied  by  law,  of  assign- 
nenti,  and  of  attornment. 
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2  Lease. 

Section  I. 
Leoie. 

A  lease  is  a  contract  in  writing,  under  seal,  whereby  ar 
person,  haying  a  legal  estate  in  hereditaments,  corporeal  or 
incorporeal,  conveys  a  portion  of  his  interest  to  another,  in 
consideration  of  a  certain  annual  rent  or  render,  or  other 
recompense ;  if  he  convey  the  whole  of  his  interest,  it  is  an 
assignment,  not  a  lease,  although  by  the  deed  he  reserve 
rent  to  himself,  and  the  deed  contain  covenants  which  were 
not  in  the  original  lease  or  conveyance  to  him.  Palmer  v. 
Edward9,  I  Doug,  187,  «.  Pluck  t.  Digges,  5  Bligh,  N.S. 
31.  And  the  same,  if  by  the  deed  he  conveyed  a  greater  interest 
than  he  himself  possessed.  Baker  v.  Ooitling,  4  Moore  &  ^. 
539.  It  is  otherwise  however,  in  the  case  of  a  transfer  by 
parol  of  the  whole  of  a  man's  interest  reserving  rent ;  Poulterey 
v.  Holmes,  1  Str,  405.  Preece  v.  Conte,  5  Bing.  24 ;  for 
as  that  would  be  void  by  the  statute  of  frauds,  the  courts,  in 
order  to  give  effect  to  it,  hold  it  to  be  a  demise,  not  an  assign- 
ment.   Palmer  v.  Edwards,  supra. 

As  to  the  thing  demised,  a  lease  may  be  made  not  only  of 
lands,  but  of  all  other  hereditaments;  Bac.  Abr,  Lease,  A.; 
such  as  advowsons,  tithes,  offices  not  concerning  the  adminis- 
tration of  justice,  and  the  like.    2  Cruise,  s.  22—24. 

Formerly  a  lease  of  corporeal  hereditaments  might  be  by 
vnriting  not  under  seal.  But  now,  by  stat.  8  &  9  Vict.  c.  106, 
s.  3.  it  is  enacted  that  "  a  lease,  required  by  law  to  be  in  writing, 
of  any  tenements  or  hereditaments, — and  an  assignment  of  a 
chattel  interest,  not  being  copyhold,  in  any  tenements  or  here- 
ditaments,— and  a  surrender  in  writing  of  an  interest  in  any 
tenements  or  hereditaments,  not  being  a  copyhold  interest,  and 
not  being  an  interest  which  might  by  law  have  been  created 
without  writing,  made  after  the  first  day  of  October  one  thou- 
sand eight  hundred  and  forty-five,  shall  be  void  at  law,  unless 
made  by  deed.**  Also  a  lease  of  incorporeal  hereditaments  is,  and 
always  was,  required  to  be  by  deed;  otherwise  it  is  void.  Thus  a 
lease  of  a  several  fishery  in  a  public  navigable  river,  in  writing, 
but  not  under  seal,  was  holden  to  be  void.  Duke  of  Somerset  v. 
Progwell,  5  J5.  &  C.  875.  So,  a  lease  of  tithes,  Gardiner  v. 
fVilliamson,  2  B.  &  Ad.  336,  or  of  a  right  of  way,  or  a  right 
of  passage  for  water,  see  Hewlins  v.  Shippam,  6  B.  &  C 
221,  or  of  a  right  to  shoot  over  a  manor,  or  to  fish  in  certain 
ponds.  Bird  v.  Higginson,  2  Ad.  &  El.  696,  6  Ad.  &  EL 
824,  or  the  like,  if  not  under  seal,  is  invalid,  and  confers  no 
right  upon  the  lessee,  nor  can  the  lessor  distrain  for  any  rent 
reserved  by  it.  Even  if  there  be  a  lease  of  a  corporeal  heredita- 
ment and  also  of  an  incorporeal  hereditament  in  the  one  instru^ 
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meat,  at  an  entire  rent,  it  is  void  as  to  both,  if  it  be  not  under 
seal;  Gardiner  v.  WiUiamton,  supra;  but  see  R,  v.  Hock- 
worOng,  7  Ad.  &  El.  492 ;  but  if  at  distinct  rents,  it  would 
formeriy  have  been  valid  as  to  the  corporeal  hereditaments^, 
though  void  as  to  the  residue.  At  present,  it  would  be  bad 
as  to  both. 

By  whom. 

All  natufal  persons,  who  are  capable  of  alienating  their  real 
property,  or  of  entering  into  contracts  respecting  it, — and  all 
lay  corporations, — may  make  leases ;  and  which  will  enure  aa 
kiag  as  their  interest  in  the  thing  leased,  but  no  longer. 
4  Cruise,  65,  s.  25.  Leases  also  by  persons  having  no  estate  in 
tbe  demised  premises,  may  bind  them  by  estoppel ;  which  we- 
shall  hereafter  shortly  notice.  There  are  some  restrictions  on 
the  exercise  of  this  right,  as  well  at  common -law  as  created  by 
statute,  and  other  provisions  by  statute  enabling  parties  to  make 
leases  which  previously  they  had  no  right  to  make,  which  I 
skaXL  here  consider,  under  the  following  heads : — 

bi/'ants.']  An  infant  cannot  make  a  lease  of  his  lands  &c.». 
vnless  it  be  evidently  for  his  benefit.  4  Cruise,  74,  s.  66,  67. 
If  not  for  his  benefit,  although  not  actually  void  on  that  account,. 
it  is  voidable  by  him  when  he  becomes  of  age,  or  by  his  heir  if 
be  die  under  age.  Id.  s.  67.  If  sued  upon  it,  however,. 
he  cannot  plead  non  est  factum ;  but  if  he  would  avoid  it,  he 
most  plead  his  infancy.  5  Co.  119,  Boc.  Abr.  Lease  B.  On 
the  other  hand,  when  he  comes  of  age,  he  may  confirm  a  lease 
made  by  him  during  his  infancy.  And  where  a  person  took  a 
lease  of  an  infant's  lands,  and  the  infant,  when  he  came  of  age,. 
mortgaged  the  property  to  the  lessee  by  a  deed  referring  ex~ 
pressly  to  the  lease,  this  was  holden  to  be  a  confirmation  of  the 
lease.  Story  v.  Johnson,  3  Young.  &  C.  566.  So  where  the 
iufiuit,  after  he  came  of  age,  wished  the  lessee  joy  of  his  lease, 
this  was  holden  to  be  a  confirmation  of  it.  4  Leon.  4,  per 
J. 


Married  toomen.']  A  lease  by  a  married  woman,  without  her 
husband,  unless  made  under  a  power  for  that  purpose  in  a  settle- 
Beot,  &c.  is  wholly  void,  both  during  the  life-time  of  her  husband,. 
SDd  after  bis  death ;  it  does  not  even  operate  by  way  of  estoppel. 

But  by  Stat.  32  Hen.  6, c.  28,  s.  1,  "all leases  to  be  made  of 
aoy  manors,  lands,  tenements  or  hereditaments,  by  writing 
indented  under  seal,  for  term  of  years  or  for  term  of  life,  by 
any  person  or  persons,  being  of  full  age  of  twenty-one  years, 
having  any  estate  of  inheritance  either  in  fee  simple  or  in  fee 
tul,  in  their  own  right,  or  in  right  of  their  churches  or  wives, 
or  jointly  with  their  wives,  of  any  estate  of  inheritance,  made 
b2 
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before  the  coverture  or  after,  shall  be  good  and  effectual  in  the 
law  against  the  lessors,  their  wives,  heirs  and  successors,  and 
every  of  them,  according  to  such  estate  as  is -comprised  and 
specified  in  every  such  indenture  of  lease,  in  like  manner  and 
form  as  the  same  should  have  been,  if  the  lessors  thereof  and 
every  of  them,  at  the  time  of  the  making  of  such  leases,  had  been 
lawfully  seised  of  the  same  lands,  tenements  and  hereditaments 
comprised  in  such  indenture,  of  a  good,  perfect,  and  pure  estate 
of  fee  simple  thereof  to  their  own  only  uses."    Id.  s.  1. 

Provided  that  this  Act  shall  not  extend  "to  any  leases  to  be 
made  of  any  manors,  lands,  tenements  or  hereditaments,  being 
in  the  hands  of  any  fermor  or  fermors  by  virtue  of  any  old 
lease,  unless  the  same  old  lease  be  expired,  surrendered  or  ended 
within  one  year  next  after  the  making  of  the  said  new 
lease ;— 

—  nor  shall  extend  to  any  grant  to  be  made  of  any  reversion 
of  any  manors,  lands,  tenements  or  hereditaments ; — 

—  nor  to  any  lease  of  any  manors,  lands,  tenements  or 
hereditaments  which  have  not  most  commonly  been  letten  to 
ferm,  or  occupied  by  the  fermors  thereof,  by  the  space  of  twenty 
years  next  before  such  lease  thereof  made ; — 

—  nor  to  any  lease  to  be  made  without  impeachment  of 
waste; — 

—  nor  to  any  lease  to  be  made  above  the  number  of  twenty- 
one  years  or  three  lives  at  the  most  from  the  day  of  making 
thereof; — 

—  and  that  upon  every  such  lease  there  be  reserved,  yearly 
during  the  same  lease,  due  and  payable  to  the  lessors,  their 
heirs  and  successors,  to  whom  the  same  lands  should  come 
after  the  deaths  of  the  lessors,  if  no  such  lease  had  been 
thereof  made,  and  to  whom  the  reversion  thereof  shall  apper- 
tain, according  to  their  estates  and  interests,  so  much  yearly 
ferm  or  rent,  or  more,  as  hath  been  most  accustomably  yielden 
and  paid  for  the  manors,  lands,  tenements  and  hereditaments 
so  to  be  letten  within  twenty  years  next  before  such  lease 
thereof  made ; — 

—  and  that  every  such  person  and  persons,  to  whom  the  re- 
version of  su«h  manors,  lands,  tenements  or  hereditaments  so 
to  be  letten  shall  appertain  as  is  aforesaid,  after  the  deaths  of 
such  lessors  or  their  heirs,  shall  and  may  have  such  like  remedy 
and  advantage,  to  all  intents  and  purposes,  against  the  lessees 
thereof,  their  executors  and  assigns,  as  the- same  lessor  should 
or  might  have  had  against  the  same  lessees :  so  that  if  the 
lessor  were  seised  of  any  special  estate  tail  of  the  same  here- 
ditaments at  the  time  of  such  lease,  that  the  issue  or  heir  of 
the  special  estate  shall  have  the  reversion,  rents  and  services 
reserved  upon  such  lease,  after  the  death  of  the  said  lessor,  as 
the  lessor  himself  might  or  ought  to  have  had  if  he  had  lived." 
Id,  s.  2. 
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"  Provided  alway,  that  the  wife  be  made  party  to  every  such 
kase,  which  hereafter  shall  be  made  by  her  husband  of  any 
manois,  lands,  tenements  or  hereditaments^  being  the  inherit- 
ance of  the  wife ; — 

—  and  that  every  such  lease  be  made  by  indenture  in  the 
name  of  the  husband  and  his  wife,  and  she  to  seal  the  same ;— 

—  and  that  the  ferm  and  rent  to  be  reserved  to  the  husband 
and  to  the  wife  and  to  the  heirs  of  the  wife,  according  to  her 
estate  of  inheritance  in  the  same ; — 

—  and  that  the  husband  shall  not  In  anywise  aliene,  dig* 
charge,  grant  or  give  away  the  same  rent  reserved  nor  any 
part  thereof,  longer  than  during  the  coverture,  without  it  be 
by  fine  levied  by  the  said  husband  and  wife ;  but  that  the  same 
rent  shall  remain,  descend,  revert  or  come,  after  the  death  of 
such  husband,  unto  such  person  or  persons  and  their  heirs,  in 
such  manner  and  sort,  as  the  lands  so  leased  should  have  done, 
if  no  such  lease  had  been  thereof  made."  Id.  s.  3.  It  seems 
that  this  section  extends  only  to  leases  of  lands  which  were  the 
sole  inheritance  of  the  wife,  and  not  to  leases  of  lands  of  which 
she  and  her  husband  were  joint  tenants.  Smith  v.  JHnder, 
Cro.  Car.  22.     Grute  v.  Locroft,  Cro.  El.  287. 

"  Provided  furthermore,  that  this  clause  or  Act  extend  not 
to  give  any  liberty  to  any  such  wife  or  to  her  heirs,  for  to 
avoid  any  lease  hereafter  to  be  made  of  any  the  inheritance  of 
the  wife  by  her  husband  and  her,  for  term  of  one-and-twenty 
years  or  under,  or  any  her  inheritance  for  term  of  three  lives 
at  the  uttennost,  whereupon  as  much  yearly  rent  or  more  is 
or  shall  be  reserved  and  yearly  payable  during  the  same  lease, 
as  was  at  any  time  therefore  yielden  and  paid  within  twenty 
years  next  before  making  of  any  such  lease,  according  to  the 
tenor  of  this  present  Act."    Id.  s.  7. 

All  leases  of  the  wife's  lands,  not  made  in  conformity  with 
the  provisions  of  this  Act,  are  not  binding  on  the  wife  after  the 
death  of  her  husband,  or,  if  she  die  in  the  lifetime  of  her 
husband,  are  not  binding  upon  her  heirs.  Doe  v.  fVeller, 
7  7*.  R.  478.  If  it  be  made  by  the  husband  alone,  or  by  the 
husband  and  wife  by  parol,  no  act  of  the  wife  after  the  hus- 
band's death  will  have  the  effect  of  confirming  it.  fVaUall  v. 
Beath,  Cro.  EL  6.56.  But  if  it  be  a  lease  in  writing,  by  both 
husband  and  wife,  but  such  as  is  not  binding  upon  the  wife, 
jet  she  may  affirm  it  by  the  receipt  of  rent  due  after  the  death 
of  her  husband,  if  rent  have  been  reserved,  Bac.  Abr.  Lease  C, 
or,  where  rent  is  not  reserved,  by  the  acceptance  of  fealty,  or 
hj  bringing  an  action  of  waste,  Jackson  v.  Mordant,  Cro.  El, 
112,  Hut.  102,  or  the  like.  And  in  like  manner  it  may  be 
ooofirmed  by  the  hein  of  the  wife,  where  she  dies  in  the  life- 
tiine  of  her  husband.    3  BtOst,  274.    Ro.  Rep,  403. 

!nmme  persons.']  Persons  of  nonsane  memory,  being  incapable 
of  binding  themselves  by  any  contract,  cannot  of  course  make 
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leasra.  But  by  stat.  43  G.  3,  e.  73, 3.  4,  wbere  peraons  Bei&ed 
or  posfifssed  of  freehold  or  copyhold  estates  in  fee  or  in  tailj 
or  of  ao  absolute  interest  io  leasehold  estates,  shall  be  founil 
lunatic  or  of  unsound  mind,  the  Lord  Chancellor  may  order 
and  direct  a  committ&e  or  committers  of  the  estate  of  such 
lunatic  to  make  auch  leases  of  the  freehold,  copyhold  or  lease^  , 
hold  estates  of  such  persons,  according  to  their  interest  therein 
4nd  to  the  nature  of  the  tenures  of  such  estates,  for  such  term 
or  terms  of  years,  and  subject  to  Bueh  rents  and  covenants  aa 
he,  the  Lord  Chaneellor,  shall  direct ;  and  all  such  leases  shall 
be  good  and  valid  in  law,  as  if  executed  by  such  lunatics  whilst 
in  their  sound  mind. 

And  by  sect.  3,  reciting  that  many  persons,  so  found  lutiatic 
or  of  unbound  mind,  may  b-t  seised  and  possessed  of  freehold 
and  copyhold  lands,  tenements  and  hereditaments^  either  for 
the  term  of  their  natural  lives,  or  for  some  other  estate,  with 
power  of  granting  leases  and  taking  lines,  reserving  smali  rents 
on  such  leases^  for  one,  two,  or  three  lives  in  possession  or  re* 
version,  or  far  some  number  of  years  determinable  upon  lives, 
or  for  terms  of  years  absolutely,  it  is  enacted  that  e}1  powers 
of  leasing  such  lands,  tenements  and  hereditaments,  which  is 
or  shall  be  vested  in  such  person  so  found  lunatic  or  of  un- 
sound mind,  having  a  limited  estate  only,  sha!l  and  may  b* 
executed  by  the  committee  or  committees  of  the  estate  of  such 
person,  under  the  direction  and  order  of  the  Lord  Chancellor ; 
and  such  lease  shall  be  good  and  effectual  in  law,  as  if  exe* 
cuted  by  such  lunatics  whilst  in  their  sound  mind.     Id.  s.  3. 

Ecdesi^t^tical  persons,  coUe^eSf  §'ct.]  By  stat.  32  H,  8,  c.  28,  s.  I , 
(already  noticed  ajtfp,  p.  3,)  all  leases  of  manors,  lands,  tene- 
ments or  hereditaments,  by  writing  indented  under  seal^  for 
term  of  years  or  for  term  of  life,  by  any  person  or  persons 
being  of  full  age  of  twenty -one  years,  having  any  estate  of  in- 
beritance  in  right  of  their  church,  shall  be  good  and  effectual 
in  the  law  against  the  lessors  and  their  successors.  Provided, 
by  sect.  2,  that  this  Act  shall  not  extend  to  leases  for  more  tbau 
twenty-one  years  or  three  lives,  or  to  leases  withoutimpeachment 
<3f  waste,  or  to  coneurrent  leases  unless  the  old  lease  empire 
or  be  surrendered  within  one  year  after  the  making  of  the  sew 
lease  i  and  upon  every  such  lease  there  shall  be  reserved  the 
same  yearly  rent  or  more  as  was  usually  paid  for  the  lands,  &c, 
leased  within  twenty  years  next  before.  See  ante,  p.  4.  Pro- 
vided also,  that  this  Act  shall  not  extend  to  enable  any  parson 
or  vioar  of  any  church  or  vicarage  to  make  any  le^e  or  grant 
of  any  of  their  messuages,  lands,  tenements,  tithes,  profits  or 
hereditaments  belonging  to  their  churches  or  vicarages,  other- 
wise or  in  any  other  manner  than  they  might  have  done  before 
the  making  of  this  Act.  Id.  s,  4.  But  a  prebendary  is  within  this 
statute;  Acton  v.  Priicher,  4  Leon.  51.  Watkinson  v.  Mann, 
-Cro.  El.  350 ;   so  is  the  chancellor  of  a  cathedral  church ; 
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fitwo  ▼.  HoUe,  Lev,  112,  Sid.  158.  Efuden  v.  Dennis,  Pakn, 
105 ;  so  are  all  ecdenastical  corporations  sole,  such  as  bishops 
ftc.,  bat  not  corporations  aggregate,  sach  as  deans  and  chapters 
&c.  10  Co.  60  a. 

As  to  bishops :  By  stat.  1  Eliz.  c.  19,  s.  5,  all  "  gifts,  grants, 
feoCFments,  fines,  or  other  conveyances  or  estates,"  to  be  had. 
don^  made  or  suffered  by  any  archbishop  or  bishop,  of  any 
honours,  castles,  manors,  lands,  tenements  or  other  heredita- 
ments, being  parcel  of  the  possessions  of  his  archbishopriclc  or 
bishqprick,  or  united,  appertaining  or  belonging  to  the  same, 
to  any  person  or  persons,  body  politic  or  corporate,  whereby 
any  estate  should  or  may  pass  from  such  archbishops  or 
bidiops  or  any  of  them,  other  than  for  the  term  of  twenty-one 
years  or  three  lives  from  such  time  as  any  "  such  lease,  grant, 
or  assurance^'  shall  begin,  and  whereupon  the  old  accustomed 
yeaily  rent  or  more  shall  be  reserved  and  payable  during  the 
said  tetm  of  twenty-one  years  or  three  lives, — shall  be  utterly 
void  and  of  no  effect. 

As  to  colleges,  deans  and  chapters,  parsons,  &c :  By  stat. 
13  Eliz.  c.  10,  s.  3,  reciting  that  long  and  unreasonable  leases 
made  by  colleges,  deans  and  chapters,  parsons,  vicars,  and  other 
having  spiritual  promotions,  be  the  chiefest  causes  of  the 
dilapidations  and  the  decay  of  all  spiritual  livings*  and  the 
otter  impoverishing  of  all  successors  incumbents  in  the  same, 
— it  is  enacted  that  from  thenceforth  all  leases,  gifts,  grants, 
fieoffments,  conveyances  or  estates,  to  be  made,  had,  done  or 
suffered  by  any  master  or  fellows  of  any  college,  dean  and 
diapter  of  any  cathedral  or  collegiate  church,  master  or  guar- 
dian of  any  hospital  [or  other  house  ordained  for  the  sustenta- 
tion  or  relief  of  the  poor,  14  Eliz.  c,  14,]  parson,  vicar  or  any 
other  having  any  spiritual  or  ecclesiastical  living,— of  any 
houses,  lands,  tithes,  tenements  or  other  hereditaments  [other 
flian  houses  in  any  city,  borough,  town  corporate  or  market 
town  or  the  suburbs  thereof,  (not  being  the  capital  or  dwell- 
ing-house used  for  the  habitation  of  the  persons  aforesaid), 
and  other  than  the  grounds,  not  exceeding  ten  acres,  to  such 
house  appertaining,  14  Eliz,  c.  \l,8.  17],  being  any  parcel  of 
fbe  possessions  of  such  college,  cathedral  church,  chapter, 
hospital*  parsonage,  vicarage  or  other  spiritual  promotion,  or 
anyways  appertaining  or  belonging  to  the  same  or  any  of 
fliem, — ^toany  person  or  persons,  bodies  politic  or  corporate,—* 
other  than  for  the  term  of  one-and-twenty  years  or  three  lives 
firom  the  time  such  lease  or  grant  shall  be  made  or  granted, 
whereupon  the  accustomed  rent  or  more  shall  be  reserved  and 
payable  yearly  during  the  teid  term, — shall  be  utterly  void  and 
of  no  effect.  Or  if  any  former  lease  of  such  hereditaments,  ftc 
be  at  the  lime  in  being,  which  is  not  to  expire  or  be  sur^ 
rendered  or  ended  within  three  years  after  the  making  of  the 
new  lease,  such  new  lease  shall  be  void  and  of  no  effect. 
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18  Eliz.  c.  U,  «.  2.  Nor  shall  the  Act  be  constraed  to  make 
good  any  lease  or  grant  by  any  such  college  or  collegiate  church 
in  either  of  theuniversities  of  Oxford  or  Cambridge,  or  elsewhere 
within  the  realm  of  England,  for  more  years  than  are  limited 
by  the  private  statutes  of  such  college.  13  Elxz,  c.  10,  «.  4« 
As  to  parsons  and  yicars,  we  have  seen  that  they  are  not 
enabled  to  make  leases  by  stat.  32  H.  8,  c.  28,  ante,  p.  6; 
and  by  this  stat.  13  Eliz.  c.  10,  they  are  not  enabled  to  make 
any  lease,  but  merely  prohibited  from  making  leases  for  more 
than  twenty-one  years  or  three  lives;  so  that  if  they  makea  lease* 
within  this  statute,  it  must  afterwards  be  confirmed  by  the 
patron  and  ordinary,  as  at  common  law,  before  it  can  be  of 
any  effect.  Bac,  Ahr.  Lease,  F.  O,  But  as  to  all  other  eccle- 
siastical sole  corporations,  they  are  enabled  by  stat.  32  H.  8« 
c.  28,  to  make  leases,  provided  they  conform  to  the  provisions 
of  that  statute ;  and  they  are  merely  restrained  by  this  statute 
from  making  the  leases  hereby  prohibited.  As  to  aggregate 
ecclesiastical  corporations,  such  as  deans  and  chapters,  it  V7a3 
not  necessary  to  enable  them  by  statute  to  make  leases,  as 
they  had  authority  to  do  so  at  common  law;  but  they  are 
restrained  by  this  stat.  13  Eliz.  c.  10,  from  making  such  leases 
as  are  prohibited  by  it. 

Also,  in  all  leases  by  any  college,  cathedral  church,  hall  or 
bouse  of  learning  in  either  of  the  universities  of  Cambridge  or 
Oxford,  or  either  of  the  colleges  of  Winchester  or  Eaton,  of 
any  farm,  or  any  their  lands,  tenements  or  hereditaments  to 
which  tithes,  arable  land,  meadow  or  pasture  do  or  shall  apper- 
tain, one-third  part  at  least  of  the  old  rent  shall  be  reserved 
and  paid  in  com,  that  is  to  say,  in  good  wheat  after  6s,  8d.  the 
quarter  or  under,  and  good  malt  at  5s.  the  quarter  or  under* 
to  be  delivered  at  the  said  colleges,  &c.  yearly  upon  days  pre- 
fixed ;  and  for  default  thereof,  to  pay  in  ready  money,  at  the 
election  of  the  lessees,  after  the  rate  of  the  best  wheat  and 
malt  in  the  markets  of  Cambridge,  Oxford,  Winchester  and 
Windsor  respectively,  on  the  next  market  day  after  the  rent 
shall  be  due.     18  Eliz.  c.  6,  s.  1. 

In  what  cases  leases  made  contrary  to  these  statutes,  are 
nevertheless  good  as  against  the  lessors  during  their  incum- 
bency, &c.,  see  Bac.  Abr,  Lease  H.  In  what  cases  leases  by 
parsons  or  vicars  become  void  for  nonresidence,  see  Id.  P, 
But  no  such  lease  shall  be  impeached  or  avoided  for  simony 
in  the  lessor,  to  which  the  lessee  is  not  privy.  1  fT.  &  Af . 
c.  16,  s.  2. 

Tenants  in  tot/.]  At  common  law,  a  lease  by  tenant  in  tall 
was  voidable  by  the  issue  in  tail  after  the  lessor's  death.  But 
we  have  seen  {ante,  p.  3,)  that  by  stat.  32  H.  8,  c.  28,  s.  1,  a 
tenant  in  tail  is  enabled  to  make  leases  for  twenty-one  years  or 
three  lives,  provided  such  leases  be  conformable  with  the  pro« 
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imons  of  that  statute.  See  sect.  2,  ante,  p.  4.  If  sach  a 
k«Be  be  in  a  form  not  authorized  by  that  statute,  the  issue  ia 
tail  may  avoid  it  after  the  death  of  the  lessor ;  or  he  may  con- 
firm it  by  acceptance  of  rent,  &c.  Bac,  Ahr.  Lease  D.,  and  see 
Doe  Y.  Jenkins  et  al.,  5  Bing.  469.  But  as  the  statute  makes 
the  leases  thereby  authorized  good  as  against  the  lessors  and 
their  heirs  only,  and  not  as  against  remaindermen,  &c.,  if  there- 
loie  the  tenant  in  tail  die  without  issue,  the  remainderman  or 
lerersioner  is  not  bound  by  the  lease;  Rees  v.  Phillips,  Wightw, 
69 ;  it  determines  absolutely  upon  the  death  of  the  tenant  in 
tail,  80  that  the  remainderman  cannot,  by  any  act  of  his,  con- 
firm it.  8  Co,  34.  Moor,  133.  Co.  Lit.  44  a.  Cro.  El,  702. 
Bro,  Abr.  Acceptance,  19.    Bac.  Abr.  Lease  D. 

Tenant  for  life.']  A  tenant  for  life  can  make  a  lease  for  his 
own  life  only ;  Bac.  Abr.  Lease  L  2  ;  upon  his  death  it  abso- 
hxtdy  determines,  so  that  the  remainderman  cannot,  by  any 
act  of  his,  confirm  it.  Doe  v.  Butcher,  1  Doug.  50.  Jones  v. 
Vemey,  WUles,  169.  Jenkins  v.  Church,  Cowp.  482.  Doe  v. 
Archer,  1  B.  &  P.  .531,  and  see  Ludford  v.  Barber,  1  T.  R.  86. 
But  in  such  a  case,  acceptance  of  rent,  as  rent,  by  the  re- 
mainderman, will  be  evidence  of  a  new  tenancy  from  year  to 
year,  so  as  to  render  a  notice  to  quit  necessary.  Doe  v.  Watts, 
7  T.  R.  83,  and  see  Doe  v.  Weller,  Id.  478.  Roe  v.  Ward, 
1  H.  Bl,  97.  So  if  a  man  have  an  estate  pur  outer  vie,  and 
make  a  lease  of  it  for  a  term  of  years,  this  is  good  only  during 
the  life  of  cestui  que  vie;  upon  his  death,  it  becomes  absolutely 
void,  even  although  the  lessor  in  the  meantime  have  acquired 
the  reversion.  Co.  Lit.  476.  6  Co.  15  a.  Tenants  for  life 
are  frequently  enabled  to  make  long  leases  under  powers, 
created  for  that  purpose  in  settlements,  &c.,  which  we  shall 
consider  hereafter.  Frequently  also,  where  there  is  no  such 
power,  the  remainderman  or  reversioner  joins  with  the  tenant 
for  life  in  making  the  lease ;  and  in  that  case,  during  the  life, 
the  instrument  operates  as  the  lease  of  the  tenant  for  life 
and  the  confirmation  of  him  in  remainder,  &c.,  and  after  the 
death  of  the  tenant  for  life  or  cestui  que  vie,  as  the  lease  of 
tiie  remainderman,  &c.  Co.  Lit.  45  a.  TreporVs  case, 
6  Co.  14. 

Tenant  in  dower  or  by  the  curtesy.]  Tenants  in  dower  or  by 
the  curtesy,  being  mere  tenants  for  life,  their  leases  absolutely 
determine  with  their  lives ;  after  which  they  cannot  be  con- 
finned  by  any  act  of  the  heir  or  reversioner.  Bac.  Abr,  Lease 
L  1.  Bro.  Abr.  Acceptance  14,  19,  Leases  17,  19.  PUnod, 
30,  272.     Cro.  Car.  398.     Vaugh,  80,  81. 

Tenant  for  term  of  years.]  A  tenant  for  term  of  years,  may 
anke  an  underlease  of  all  or  any  part  of  the  premises  demised 
63 
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to  him,  provided  his  underlease  be  for  a  shorter  term  than  his 
own  ;  he  must  reserve  to  himself  a  reversion  of  some  portion 
of  his  term,  even  if  it  be  only  a  day,  otherwise  the  instrument 
will  be  an  assignment,  and  not  an  underlease.  Ante,  p.  2. 
It  is  material  to  attend  to  this  distinction ;  for  by  an  under- 
lease, no  privity  is  created  between  the  underlessee  and  the 
original  lessor,  and  neither  can  maintain  covenant  against  the 
other;  Halford  v.  Hatch,  1  Doug.  183;  whereas  if  the  instru- 
ment amount  in  law  to  an  assignment,  the  original  lessor  may 
sue  the  assignee,  or  the  assignee  sue  the  original  lessor,  on  all 
•covenants  in  the  original  lease  which  run  with  the  land. 
5  H.  7,  19  a.  3  Co,  22,  6.  Cro.  Jac,  309, 521,  522.  1  Sound. 
240.  Walker  v.  Reeves,  2  Doug.  461  n.  1  Arch.  N,  P.  387, 
358.  32  H.  8,  c.  34,  s.  2.  Spencer's  case,  5  Co.  11  a.  Camp- 
hell  V.  Lewis,  3  B.  &.  A,  392.  Palmer  v.  Edwards,  1  Doug. 
186  n. 

Copyholder.']  The  power  a  copyholder  has  of  leasing  his 
•copyhold  tenement,  or  part  of  it,  is  wholly  regulated  by  the 
-custom  of  the  manor  of  which  he  holds :  in  nearly  all  manors, 
the  copyholder  is  restricted  to  leases  for  a  year,  in  others  to 
leases  for  three  years ;  but  they  may  lease  for  a  longer  term, 
if  they  have  the  lord's  licence  to  do  so.  And  making  a  lease 
for  a  term  not  vvarranted  by  the  custom,  amounts  to  a  for- 
feiture of  the  copyhold  tenement  demised.  But  although  a 
lease  of  a  copyhold  tenement  be  not  warranted  by  the  custom, 
and  is  therefore  void  as  against  the  lord,  yet  it  is  good  as  be- 
tween the  parties.  Moor,  184.  1  Salk.  186,  pi.  5,  and  as  against 
strangers.  Haddon  v.  Arrowsmith,  Cro.  EL  461.  Bac.  Abr. 
Lease  J,  6.  When  the  lord's  licence  has  been  obtained,  it 
dispenses  with  the  custom,  and  the  lease  remains  in  force  to 
the  end  of  the  term  granted,  provided  the  lord's  estate  continue 
so  long.  But  if  the  lord's  estate  determine  during  the  term, 
as  if  he  be  tenant  for  life  and  die,  the  lease  is  then  at  an  end. 
Gilb.  299.     1  Cruise,  301,  s.  20. 

Joint  tenants  and  tenants  in  common."]  Joint  tenants  may 
join  or  sever  in  leases;  and  such  leases  shall  be  binding, 
whether  made  to  commence  in  pnssenti  or  in  futuro,  Co.  Lit, 
186.  Bro.  Abr.  Grant,  154.  Tenants  in  common  may,  and 
often  do,  join  in  making  leases ;  but  in  that  case  the  instru- 
ment does  not  operate  as  a  joint  demise  of  the  whole,  nor  can 
it  be  pleaded  as  such  :  See  Heatherley  v.  Weston  et  al.,  2  Wils. 
.232.  Mantle  y.  Wollington,  Cro.  Jac.  166.  Per  Eyres,  Comb, 
213.  Doe  V.  Errington,  1  Ad.  &  El.  750:  but  as  to  A.'s 
moiety,  it  is  the  lease  of  A.,  and  the  confirmation  of  B. ;  and 
as  to  B.'s  moiety,  it  is  the  lease  of  B.,  and  the  confirmation  of 
A.  Ro.  Abr.  877.  But  tenants  in  common,  of  course,  may 
sever  in  making  leases  of  their  respective  moieties.    As  to 
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pucenen,  the  law  is  the  same  as  in  the  case  of  tenants  in  com- 
mon.   MiUiner  v.  Robiwon,  Moor,  682,  pi.  939. 

ExectOors  and  adminiitrators.']  If  a  man,  possessed  of  a 
term  for  years,  die,  his  executor  or  administrator  may  make  a 
lease  of  it,  in  the  same  manner  as  the  testator  or  intestate 
might  have  done.  And  an  executor  may  do  this,  even  before 
probate ;  Roe  v.  Summert,  2  W,  Bl  692.  Broker  v  Chartert, 
Cro.  El,  92,  Otoen,  44,  Moor,  212 ;  but  if  he  have  refused  pro- 
bate, he  cannot  make  a  lease  of  the  term  after  administration 
cum  tettamenio  amnexo,  has  been  granted  to  another.  Bac. 
Air.  Lease  I,  7.  Also  if  there  be  two  or  more  executors,  a 
lease  by  one  will  be  as  valid  as  if  it  were  made  by  all,  even 
although  he  reserve  rent  to  himself  only,  and  not  to  his  co- 
executoFB.    Doe  v.  Siurget,  7  Taamt.  217. 

Guardian.']  A  guardian  in  socage  may  make  leases  of  the 
mfimfs  land,  for  he  has  not  merely  a  bare  authority,  but  an 
interest  in  the  land  descended ;  Lit.  a.  128, 124.  Co.  Lit.  68, 
69.  Shopkmd  v.  Ridler,  Cro.  Jac.  55,  98.  Briaden  v.  Huuey, 
2  Ro,  Abr.  41 ;  but  a  testamentary  guardian  cannot;  Roe  v. 
Hedgmm,  129,  135  ;  nor  can  a  guardian  for  nurture.  Piggot 
w.  Gamith,  Cro.  El.  678,  734. 

Mortgagor  or  Mortgagee  J]  A  mortgagor  in  possession  cannot 
make  a  lease  of  the  mortgaged  property,  so  as  to  bind  his  mort- 
gagee, 2  Cruiie,  98,  8.  5.  See  KeechY.  HaU  etal.,  1  Doug.  21. 
Thunder  v.  Belcher,  3  Boat,  499,  unless  he  have  an  authority 
express  or  implied  firom  the  mortgagee  to  do  so ;  aee  Doe  v. 
Hater,  7  Bing.  322.  Doe  v.  CadwaUader,  2  B.  &  Ad.  473. 
Ewms  Y.  Elliot  et  al.,  9  Ad.  8i  El.  342 ;  but  such  a  lease  wiU 
be  good  as  between  the  parties.  On  the  other  hand,  the 
mortgagee,  although  in  possession,  cannot  make  a  lease,  so 
as  to  bind  the  mortgagor,  if  he  should  afterwards  redeem. 
Hungerford  v.  Clasf,  9  Mod.  1.  2  Cruiae,  104, «.  19,  20.  In 
practice,  when  it  is  necessary  to  make  a  lease  of  mortgaged 
premises,  both  mortgagor  and  mortgagee  join  in  the  lease. 
See  Dae  v.  Adama,  2  Cr.  &  /.  232. 

Judgment  debtor  and  creditor.']  If  judgment  be  obtained 
against  a  debtor  in  any  of  the  superior  common  law  courts  at 
Westminster,  the  debtor  cannot  afterwards  make  a  lease  of  his 
lands,  freehold  or  copyhold,  so  as  to  bind  the  creditor,  if  he 
^oold  afterwards  sue  out  an  elegit,  and  extend  the  lands  under 
it.  Doe  V.  HUder,  2  B.  9t  A.  782.  But  such  a  lease  would  be 
good,  as  between  the  parties.  On  the  other  hand,  a  tenant 
by  elegit  cannot  make  a  lease  of  the  extended  lands,  for  a 
k»ger  period  than  he  himself  is  entitled  to  hold  the  lands 
imder  the  writ  and  inquisition.    If  in  such  a  case  it  be  neces- 
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Mry  to  make  any  other  lease  of  the  property,  the  debtor  should 
join  in  it. 

Churchwardens  and  overseen  of  the  poor,'\  By  stat.  59  '6.  3, 
c.  12,  s.  17,  lands  purchased  by  churchwardens  and  overseers 
of  the  poor  by  authority  of  that  Act,  shall  be  conveyed  to  them 
and  their  successors,  in  trust  for  the  parish ;  and  they  shall 
take  and  hold  the  same,  in  the  nature  of  a  body  corporate. 
See  Doe  v.  Hiley,  10  B.  &  C  885.  They  may  therefore  make 
a  lease  of  such  lands,  if  it  become  necessary.  Before  this 
statute,  however,  a  lease  by  parish  officers,  of  knds  belonging 
to  the  parish,  created  merely  a  tenancy  from  year  to  year.  Doe 
V.  Terry  et  al.,  5  Nev,  &  M.  556, 1  Har,  &  TV.  547. 

Agent."]  By  stat.  29  C.  2,  c.  3,  s.  1,  all  leases  of  land  [for 
a  longer  term  than  three  years.  Id.  8.  2,]  must,  to  be  valid,  be 
in  writing,  and  signed  by  the  parties  making  the  same,  or  by 
"their  agents  thereunto  lawfully  authorized  by  writing." 
And  now  that  a  lease  must  be  by  deed,  {see  ante,  p.  2,) 
the  authority  to  an  agent  to  execute  it,  must  be  also 
under  seal.  If  a  power  of  attorney  be  given  to  an  agent  to 
execute  leases,  his  execution  of  them  in  the  name  of  his  priu^ 
dpal,  will  be  the  same  in  effect  as  if  they  were  executed  by  the 
principal.  See  Hamilton  v.  Earl  of  Clanricard,  1  Bro.  P.  C. 
34 1 .  They  should  be  made  and  executed  however  in  the  name 
of  the  principal,  and  not  merely  in  the  name  of  the  attorney. 
Proniin  v.  Small,  2  Str.  705,  2  Ld.  Raym.  1418.  White  v. 
Cuyler,  6  T.  R,  177.  Ro.  Abr,  330.  9  Co.  76  b,  77.  Cro. 
El.  115.  Moor,  pi.  191,  1106.  Dy.  132.  It  is  usually  exe- 
cuted thus :  "  In  witness  whereof  A.  B.  of ,  in  pursuance 

of  a  letter  of  attorney  bearing  date  the [a  true  copy  of 

which  is]  hereunto  annexed,  the  hand  and  seal  of  the  said  C. 
D.  to  these  presents  hath  subscribed  and  set,  the  day  and  year 
first  above  written,"  then  writing  the  principal's  name,  and 
delivering  the  lease  as  the  act  and  deed  of  the  principal.  See 
Bac.  Abr,  Lease,  I.  10.  But  the  form  in  which  this  is  done,  is 
not  very  material,  provided  it  appear  to  have  been  executed  for 
and  in  the  name  of  the  principal  by  the  agent.  And  where  a 
bond  of  submission  was  executed  by  one  person  for  another 
thus :  "  For  James  Browne,  Matthias  Wilks,"  and  the  seal  was 
put  opposite  to  the  name  of  "Wilks.  the  court  held  it  to  be 
sufficient.     fVilks  et  al.  v.  Back,  2  East,  142. 

In  pursuance  of  a  power."]  A  power  of  making  leases  for  a 
longer  term  than  the  party  would  otherwise  have  authority  by 
law  to  grant,  is  frequently  given  in  settlements  and  devises, 
generaUy  to  those  to  whom  an  estate  merely  for  life  is  thereby 
given,  to  enable  them  to  let  the  lands  beneficially  as  well  for 
themselves  as  for  those  in  remainder  or  reversion ;  for  if  the 
lease  must  end  with  the  life  of  the  lessor,  the  land  would  prob- 
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aUy  be  let^  if  at  all,  to  great  disadvantage.  On  the  other  hand, 
kit  tenants  for  life  should  exert  these  powers  to  the  prejudice 
of  the  persons  in  remainder  or  reversion,  they  are  in  general 
restrained  by  the  words  of  the  power  from  making  leases  except 
00  certain  conditions;  by  which  means  they  are  forced  to 
secure  the  same  advantages  to  those  who  may  succeed  to  the 
estate,  as  to  themselves.  4  Cruise,  174,  a.  2.  It  has  there* 
fore  been  long  settled,  that  the  restrictive  part  of  these  powers 
than  be  construed  strictly  against  the  tenants  for  life,  and  in 
ftvour  of  the  remaindermen  and  reversioner ;  because  the  con- 
ditions upon  which  powers  of  this  kind  are  given,  are  inserted 
with  a  view  to  their  interest.  And  as  the  lessees  under  such 
leases,  stand  only  in  the  place  of  the  tenant  for  life,  and  derive 
their  title  merely  under  the  power,  if  that  be  not  strictly  fol- 
kwed,  the  right  of  the  remaindermen  and  the  reversioner  to 
possess  the  estate,  freed  from  the  lease,  will  take  place  of  the- 
ii^t  of  the  lessees,  as  superior  to  it.  Fitzg,  219.  Doe  v.. 
CaDan,  5  T,  R.  567.  From  whence  it  follows  that  every  cir- 
comstance  required  by  the  power  must  be  strictly  followed^ 
otherwise  the  lease  will  be  void,  and  not  even  capable  of  being. 
confirmed  by  the  remainderman.  Doe  v.  Watts,  7  T.  R.  83,  and 
the  power  vdU  be  deemed  to  be  wholly  unexecuted.  4  Cruise,. 
174«  1.  2,  3.  Indeed,  instruments  by  which  leasing  powers 
are  executed,  are  construed  more  strictly  than  other  deeds  of 
appointment.  Where,  for  instance,  a  general  and  indefinite 
power  of  leasing  is  given,  without  mention  of  the  time  when 
the  term  is  to  commence,  it  shall  be  deemed  to  authorize  leases 
m  possession  only,  and  not  leases  in  reversion.  Suffolk  v^ 
Wroth,  Cro,  El.  5.  6  Co.  33  a. 
The  restrictions  usually  annexed  to  leasing  powers,  relate 

1.  To  the  instrument  by  which  the  power  is  to  be  exe- 

cuted.   See  2  Cruise,  1 75,  s.  5,  6. 

2.  To  the  lands  to  be  let.    See  2  Cruise,  176,  jr.  7—- 19. 

3.  To  the  time  when  the  lease  is  to  commence.    See  2. 

Cruise,  183,  ».  20— 42. 

4.  To  its  duration.    See  2  Cruise,  190,  s.  43—47. 

5.  To  the  rent  to  be  reserved.    See  2  Cruise,  192,  s.  48 

—60. 

6.  To  the  clauses  and  covenants  required  to  be  inserted. 

See  2  Cruise,  198,  s.  61—68. 
See  also  upon  this  subject  generally,  Bac.  Abr.  Lease,  /.  1 1 . 


To  whom. 

All  persons  whatsoever,  even  idiots,  infants  and  married 
women,  may  be  lessees.  If  they  labour  under  any  disability 
at  the  time  of  the  making  of  the  lease,  they  may,  upon  the 
removal  of  the  disability,  avoid  such  lease ;  but  if  they  continue 
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to  occupy  the  thing  demised,  after  the  removal  of  the  disabi- 
lity, the  lease  thereby  becomes  good  and  binding  upon  them. 
2  Cruise,  79, «.  85.  Kettley  y.  Elliot,  Cro.  Jac.  320,  Brouml. 
120,  2  Bulst.  69. 

See  Stat.  57  G.  3,  c.  99,  s.  2,  which  prevents  clergymen  from 
renting  more  than  80  acres  of  land,  for  the  purpose  of  cultiva- 
tion, without  the  consent  in  writing  of  their  diocesan. 


Form  of  a  lease  under  slot,  S  Sf  9  Vict,  c,  124. 

In  whatform.^  By  stat.  8  &  9  Vict.  c.  124,  s.  1,  reciting 
that  it  is  expedient  to  facilitate  the  leasing  of  lands  and  tene- 
ments, it  is  enacted,  that  [from  and  after  the  1st  day  of  Octo- 
ber, 1845y  Id,  s.  7,]  "  whenever  any  party  to  any  deed  made 
according  to  the  forms  set  forth  in  the  first  schedule  to  this 
Act,  or  to  any  other  deed  which  shall  be  expressed  to  be  made 
in  pursuance  of  this  Act,  shall  employ  in  such  deed  respec- 
tively any  of  the  forms  of  words  contained  in  column  1  of 
the  second  schedule  hereto  annexed,  and  distinguished  by  any 
number  therein,  such  deed  shall  be  taken  to  have  the  same 
eflfect  and  be  construed  as  if  such  party  had  inserted  in  such 
deed  the  form  of  words  contained  in  column  2  of  the  same 
schedule,  and  distinguished  by  the  same  number  as  is  annexed 
to  the  form  of  words  employed  by  such  party ;  but  it  shall  not 
be  necessary  in  any  such  deed  to  insert  any  such  number." 
Id.  s.  I. 

But "  any  deed  or  part  of  a  deed  which  shall  fail  to  take 
effect  by  virtue  of  this  Act,  shall  nevertheless  be  as  valid  and 
effectual,  and  shall  bind  the  parties  thereto,  so  far  as  the 
xules  of  law  and  equity  will  permit,  as  if  this  Act  had  not 
been  made."    Id,  s.  4. 

Parcels.']  "Every  such  deed,  unless  any  exception  be 
specially  made  therein,  shall  be  held  and  construed  to  include 
all  outhouses,  buildings,  bams,  stables,  yards,  gardens,  cellars, 
ancient  and  other  lights,  paths,  passages,  ways,  waters,  water- 
courses, liberties,  privileges,  easements,  profits,  commodities, 
emoluments,  hereditaments,  and  appurtenances  whatsoever,  to 
the  lands  and  tenements  therein  comprised  belonging  or  in 
anywise  appertaining."    Id.  s.  2. 

Cofufrtcc/ton.]  "  In  the  construction  and  for  the  purposes  of 
this  Act,  and  the  schedules  hereto  annexed,  unless  there  be 
something  in  the  subject  or  context  repugnant  to  such  con- 
struction, the  word  '  lands'  shall  extend  to  all  tenements  and 
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hereditaments  of  freehold  tenure,  and  to  such  cnstomary  lands 
«a  will  pass  by  deed,  or  deed  and  surrender,  and  not  by  sur- 
render alone,  or  any  undivided  part  or  share  therein  respec- 
tivdy;  and  every  word  importing  the  singular  number  only 
shall  extend  and  be  applied  to  several  persons  or  things  as 
well  as  one  person  or  thing,  and  the  converse ;  and  every  word 
importing  the  masculine  gender  only  shall  extend  and  be  ap- 
plied to  a  female  as  well  as  a  male ;  and  the  word  '  party* 
shall  mean  and  include  any  body  politic  or  corporate  or  colle- 
giate, as  well  as  an  individual."    Id.  t.  5. 

Casts.']  "  In  taxing  any  bill  for  preparing  and  executing  any 
deed  under  this  Act,  it  shall  be  lawful  for  the  taxing  officer  and 
he  is  hereby  required,  in  estimating  the  proper  sum  to  be 
charged  for  such  transaction,  to  consider,  not  the  length  of 
such  deed,  but  only  the  skill  and  labour  employed,  and  respon- 
sibility incurred,  in  the  preparation  thereof.''    Id,  s.  3. 


Schedules  to  which  this  Act  refers. 
First  Schedule. 

This  indenture  made  the day  of one  thousand 

eight  hundred  and  forty [or  other  year],  in  pursuance  of 

an  Act  to  facilitate  the  granting  of  certain  leases,  between  [here 
i$ueri  the  names  of  the  parties,  and  recitals  if  any]  witnesseth^ 
that  the  said  [lessor]  or  [lessors]  doth  or  do  demise  unto  the 
said  [lessee]  or  [lessees],  his  [or  their]  executors,  administra- 
tors, and  assigns,  all,  Sfc.     [Parcels,]  from  the day  of 

—  for  the  term  of  —  thence  ensuing,  yielding  therefor 
during  the  said  term  the  rent  of  [state  the  rent  and  mode  of 
paymenQ. 

In  witness  whereof  the  said  parties  hereto  have  hereunto  set 
their  hands  and  seals. 


Second  Schedule. 


Counat  I. 

1.  That  ibe  said  [lessee] 
covtenanto  with  the  said 
[lessor]  to  pay  rent ; 


COLTTICK  2. 

1.  And  the  said  lessee  doth  hereby,  for  him- 
self, his  heirs,  executors,  administrators,  and 
assigns,  covenant  with  the  said  lessor,  that  he 
the  said  lessee,  his  executors,  administrators, 
and  assigns,  will  during  the  said  term  pay 
unto  the  said  lessor  the  rent  hereby  reserved, 
in  manner  hereinbefore  mentioned  without 
any  deduction  whatsoever. 


le 
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Counat  1. 
S.  and  to  pa7  taxes; 


3.  and  to  repair. 


4.  and  to  paint  outilde 
vwerj year; 


5.  and   to    paint    and 

paper  inside  every  

year; 


0.  and  to  insure  from 
Are  in  the  Joint  names  of 
the  said  {lenorl  and  the 
«aid  \le9ue\ ; 


to  show  receipts; 


and  to  rebuild  in  case  of 
lire. 


Ck)LUlffK  8. 

S.  And  also  will  pay  all  taxes,  rates,  duties^ 
and  assessments  whatsoever,  whether  paro- 
chial, parliamentary,  or  otherwise,  now 
chai^  or  hereafter  to  be  charged  upon  the 
said  demised  premises,  or  upon  the  said' 
lessor,  on  account  thereof  (excepting  land 
tax,  and  exceptii^,  in  Ireland,  tithe  rent- 
charge  and  such  portion  of  the  poor-rate  as 
the  lessor  is  or  may  be  liable  to  pay,  and  ex* 
cepting  also  all  taxes,  rates,  duties,  and  as- 
sessments whatsoever,  or  any  portion  thereof,, 
which  the  lessee  is  or  may  be  by  law  ex- 
empted from). 

8.  And  also  will  during  the  said  term 
well  and  sufficiently  repair,  maintain,  pave, 
empty,  cleanse,  amend,  and  keep  the  said 
demised  premises,  with  the  appurtenances,  in 
good  and  substantial  repair,  together  with  all 
chimney  pieces,  windows,  doors,  festenings,. 
water  closets,  cisterns,  partitions,  fixed 
presses,  shelves,  pipes,  pumps,  pales,  rails, 
locks,  and  keys,  and  all  other  fixtures  and 
things  which  at  any  time  during  the  said 
term  shall  be  erected  and  made,  when,  where, 
and  so  often  as  need  shall  be. 

4.  And  also  that  the  said  lessee,  his  exe- 
cutors, administrators,  and  assigns,  will  in 

every year  in  the  said  term  paint  all  the 

outside  wood-work  and  iron-work  belonging, 
to  the  said  premises,  with  two  coats  of  pro- 
per oil  colours,  in  a  workmanlike  manner. 

5.  And  also  that  the  said  [lestee],  his  exe- 
cutors, administrators,  and  assigns,  will  in 

every year  paint  the  inside  wood,  iron, 

and  other  works  now  or  usually  painted,  witb 
two  coats  of  proper  oil  colours,  in  a  work- 
manlike manner;  and  also  re-paper  with 
paper  of  a  quality  as  at  present,  such  parts 
of  tlie  premises  as  are  now  papered ;  and 
also  wash,  stop,  whiten,  or  color  such  parts 
of  the  said  premises  as  are  now  plastered. 

6.  And  also  that  the  said  lessee,  his  exe- 
cutors,  administrators,  and  assigns,  will 
forthwith  insure  the  said  premises  hereby 
demised,  to  the  fiiU  value  thereof,  in  some 
respectable  insurance  office,  in  the  joint 
names  of  the  said  lessor,  his  executors,  ad- 
ministrators, and  assigns,  and  the  said  lessee, 
his  executors,  administrators,  or  assigns,  and 
keep  the  same  so  insured  during  the  said 
term ;  and  will,  upon  the  request  of  the  said 
lessor,  or  his  agent,  show  the  receipt  for  the  - 
last  premium  paid  for  such  insurance  for 
every  current  year;  and  as  often  as  the  said 
premises  hereby  demised  shall  be  burnt  down 
or  damaged  by  fire,  all  and  every  the  sums 
or  sum  of  money  which  shall  be  recovered 
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OoLviar  1. 


7.  And  that  the  said 
[Ie$$or]  may  enter  and 
Tiew  ftate  of  Tepair,  and 
that  the  laid  [lessee]  wiU 
repair  aeoordli^  to  notiee. 


8.  That  the  said  [lessee] 
will  not  use  premises  as  a 


9.  And  wiU  not  assign 
viflMMt  leare. 


10.  And  fliat  he  will 
Isave  premises  in  goodre- 
piir. 


11.  Proriso  for  re-entiy 
^jrfhs  said  lessor,  on non- 
itof  rent  or  nonper- 
t  of  oorenants. 


CoLusnr  9. 

or  received  by  the  said  [lessee],  his  executors, 
administrators,  or  assigns,  for  or  in  respect 
of  such  insurance,  sliall  be  laid  out  and  ex- 
pended by  him  in  buUding  or  repairing  the 
said  demised  premises,  or  such  parts  thereof 
as  shall  be  burnt  down  or  damaged  by  fire  as 
aforesaid. 

7.  And  it  is  hereby  agreed,  that  it  shall  be 
lawful  for  the  said  lessor,  and  his  agents,  at 
all  reasonable  times  during  the  said  term,  to 
enter  the  said  demised  premises  to  take  a 
schedule  of  the  fixtures  and  tilings  made  and 
erected  thereupon,  and  to  examine  the  con- 
dition of  the  said  premises;  and  farther, 
that  all  wants  of  reparation,  which  upon 
such  Tiews  shall  be  found,  and  for  the 
amendment  of  which  notice  in  writing  shali 
be  left  at  the  premises,  the  said  lessee,  hia- 
executors,  administrators,  and  assigns,  will, 
within  three  calendar  months  next  after  every 
such  notice,  well  and  sufficiently  repair  and 
make  good  accordingly. 

8.  And  also  that  the  said  lessee,  his  exe- 
cutors, administrators,  and  assigns,  will  not 
convert,  use,  or  occupy  the  said  premises  or 
any  part  thereof  into  or  as  a  shop,  warehouse, 
or  other  place  for  carrying  on  any  trade  or 
business  wluttsoever,  or  suflRsr  the  said  pre- 
mises to  be  used  for  any  such  purpose,  or 
otherwise  than  as  a  private  dwelling  house, 
without  the  consent  in  writing  of  the  said 
lessor. 

0.  And  also  that  the  said  [lessee]  shall  not 
nor  will  during  the  said  term  assign,  transfer,, 
or  set  over,  or  otherwise  by  any  act  or  deed 
procure  the  said  premises  or  any  of  them  to 
be  assigned,  transferred,  or  set  over,  unto  any 
person  or  persons  whomsoever,  without  tbe- 
consent  in  writing  of  the  said  [lessor],  hia 
executors,  administrators,  or  assigns,  first 
had  and  obtained. 

10.  And  further,  that  the  said  [lessee]  wiU,. 
at  the  expiration  or  other  sooner  determina- 
tion of  the  said  term,  peaceably  surrender 
and  yield  up  unto  the  said  lessor  the  said 
premises  hereby  demised,  with  the  appurte- 
nances, together  with  all  buildings,  erections, 
and  fixtures  now  or  hereafter  to  be  built  or 
erected  thereon,  in  good  and  substantial  re- 
pair and  condition  in  all  respects,  reason- 
able wear  and  tear,  and  damage  by  fire,  only 
excepted. 

11.  Provided  always,  and  it  is  expressly 
agreed,  that  if  the  rent  hereby  reserved,  or 
any  psort  thereof,  shall  be  unpaid  fbr  fifteen 
days  after  any  of  the  days  on  wliich  the  same 
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CoLXTwr  1. 


12.  The  said  lienor] 
eoYenante  with  the  said 
[U»ne\  for  quiet  enjoy- 
ment. 


OOLUXN  3. 

ought  to  have  been  paid  (although  no  formal 
demand  shall  haye  been  made  thereof),  or  in 
case  of  the  breach  or  nonperformance  of  anj- 
of  tlie  covenants  and  agreements  herein  con- 
tained on  the  part  of  the  said  lessee,  his  exe- 
cutors, administrators,  and  assigns,  then  and 
in  either  of  such  cases  it  shall  be  lawful  for 
the  said  lessor,  at  any  time  thereafter,  into 
and  upon  the  said  demised  premises,  or  any 
part  thereof  in  the  name  of  the  whole,  to  re- 
enter, and  tile  same  to  have  again,  re-poseesSy 
and  ei\joy  as  of  his  or  their  former  estate 
any  thing  hereinafter  contained  to  the  con- 
trary notwithstanding. 

12.  And  the  lessor  doth  hereby,  for  himself, 
his  lieirs,  executors,  administrators,  and 
assigns,  covenant  with  the  said  lessee,  his 
executors,  administrators,  and  assigns,  that 
he  and  they,  paying  the  rent  hereby  reserved, 
and  ]>erforming  the  covenants  herein-beijore 
on  his  and  tlieir  part  contained,  shall  and 
may  peaceably  possess  and  ei\joy  the  said 
demised  premises  for  the  term  hereby  granted, 
without  any  interruption  or  disturbance  firam 
the  said  lessor,  his  executors,  administraton!, 
or  assigns,  or  any  other  person  or  persons 
lawfully  claiming  by,  from,  or  mider  liim, 
tiiem,  or  any  of  them. 


Directions  as  to  the  Forms  in  the  Second  Schedule. 


1.  Parties  who  use  any  of  the  forms  in  the  first  column  of 

this  schedule,  may  substitute  for  the  words  "  lessee"  or 
"  lessor"  any  name  or  names,  and  in  every  such  case 
corresponding  substitutions  shall  be  taken  to  be  made 
in  the  corresponding  forms  in  the  second  column. 

2.  Such  parties  may  substitute  the  feminine  gender  for  the 

masculine,  or  the  plural  number  for  the  singular,  in 
the  forms  in  the  first  column  of  this  schedule,  and  cor- 
responding changes  shall  be  taken  to  be  made  in  the 
corresponding  forms  in  the  second  column. 

3.  Such  parties  may  fill  up  the  blank  spaces  left  in  the 

forms  4  and  5  in  the  first  column  of  this  schedule  so 
employed  by  them,  with  any  words  or  figures,  and  the 
words  or  figures  so  introduced  shall  be  taken  to  be 
inserted  iti  the  correspondmg  blank  spaces  left  in  the 
forms  embodied. 

4.  Such  parties  may  introduce  into  or  annex  to  any  of  the 

forms  in  the  first  column  any  express  exceptions  from 
or  express  qualifications  thereof  respectively,  and  the 
like  exceptions  or  qualifications  shall  be  taken  to  be 
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made  from  or  in  the  corresponding  forms  in  the  second 
column. 
Where  the  premises  demised  shall  be  of  freehold  tenure 
the  covenants  1  to  10  shall  be  taken  to  be  made  with 
and  the  proviso  1 1  to  apply  to  the  heirs  and  assigns  of 
the  lessor ;  and  where  the  premises  demised  shall  be  of 
leasehold  tenure  the  covenants  and  proviso  shall  be 
taken  to  be  made  with  and  apply  to  the  lessor,  his  eze* 
cntors,  administrators,  and  assigns. 


Form  of  a  Lease  at  Common  Law. 

I  The  demise,"]  The  usual  words  of  demise  are, — "Demise, 

i  lease  and  to  farm  let."    But  any  other  words,  which  are  sufii* 

cient  to  explain  the  intent  of  the  parties,  that  the  one  shall 
divest  himself  of  the  possession,  and  the  other  come  iato  it  for 
a  determinate  time,  whether  such  words  run  in  the  form  of  a 
lieence,  covenant  or  agreement, — are  of  themselves  sufficient, 
,  and  will  in  construction  of  law  amount  to  a  lease  for  years,  as 

effectually  as  if  the  most  proper  and  pertinent  words  had  been 
nsed  for  the  purpose.  B€ic,  Abr,  Lease,  K.  Thus  a  licence  to 
enjoy  or  inhabit  a  house,  has  been  deemed  a  demise  of  it. 
Bae.  Abr.  Lease,  K.  5  H.I,  I,  1  Leon.  129.  3  BuM.  252. 
Sid.  458.  2  Lev,  194.  Right  v.  Proctor,  4  Burr.  2208.  So 
if  A.  by  articles  covenant  with  B.  that  he  shall  have,  hold  or 
enjoy  certain  lands  for  a  certain  time,  this  amounts  to  a  lease : 
bat  if  A.,  covenant  with  B.  that  C.  shall  have,  hold  or  ei^joy 
them,  it  is  otherwise.  Bac.  Abr.  Lease,  K.  Drake  v.  Monday, 
Cro.  Car.  207.  Tisdaie  v.  Essex,  Hob.  34.  Doe  v.  Ashbumer, 
5T.  R.  163.  So,  where  the  owner  of  the  fee  agreed  to  convey 
the  premises  to  B.  for  a  certain  number  of  years  at  a  certain 
rent,  and  the  instrument  contained  the  usual  covenants  for 
payment  of  rent,  ftc.,  this  was  holden  to  be  a  lease.  Alder- 
man V.  Neate,  4  Mees.  &  W,  704.  So  where  A.  agreed  to  let, 
ftc.,  it  was  holden  to  be  a  present  demise.  Stantforth  v.  Fox, 
1  Bing.  590.  So,  where  B.  agreed  "  to  pay  A.  the  sum  of 
1401.  per  annum  in  quarterly  payments,  for  the  house  and 
promises  at,  ftc.,  for  the  term  of  seven,  fourteen  or  twenty- 
one  years,  at  his  option  at  the  end  of  ev^  seven  years,  the 
rent  to' commence  on  the  1st  Jauuary  1827 :  this  was  holden 
to  amount  to  a  lease.  Wright  v.  TVevezant,  Moody  ft  M.  23 1» 
3  Csr.&P.  441. 

And  a  stipulation  in  such  an  instrument  that  a  lease  shall 
be  afterwards  drawn  up  between  the  parties,  does  not  of  itself 
indicate  an  intention  that  the  instrument  should  not  operate 
as  a  present  demise,  but  merely  that  a  more  formal  instrument 
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should  thereafter  be  executed  by  them,  to  efifectuate  the  sam& 
thing,  as  being  more  satisfactory  than  the  present  instrument. 
And  therefore  where  by  articles  between  A.  and  B.,  it  was- 
covenanted  and  agreed  that  A.  "  doth  let"  certain  lands  to  B. 
for  five  years  from  Michaelmas  then  next,  at  a  certain  rent, 
and  it  was  also  covenanted  that  a  lease  should  be  made  and 
soded,  according  to  the  effect  of  these  articles,  before  the  feast 
of  All  Saints :  this  was  holden  to  amount  to  an  immediate 
lease,  by  reason  of  the  words  "  doth  let''  in  the  present  tense, 
and  that  the  covenant  for  a  future  lease  was  only  for  further 
assurance ;  and  the  rather,  in  this  case,  as  the  time  at  which 
the  future  lease  was  to  be  executed,  was  after  the  commence- 
ment of  the  term.    Harrington  \,  Wise,  Cro,  EL  486.    Moor, 
pL  638.    .ST.  P.  Bury  v.  Nugent,  6  T,  R,  165,  n.  3  Doug,  179, 
Doe  V.  Groves,  1 5  East,  244.    See  Ooodtitle  v.  fVay,  1  T.  R, 
735.    So  where  A.  and  B.  entered  into  an  agreement  with  C, 
whereby  they  agreed  "  with  all  convenient  speed  to  grant  ta 
him  a  lease  of,  and  they  did  thereby  set  and  let  to  him,''  certain, 
premises,  for  a  certain  term,  at  a  certain  rent,  the  lease  to  con- 
tain certain  covenants,  in  one  of  which  the  words  "  this  de- 
mise" occurred:  the  court  held  this  to  be  a  good  lease  m 
prasenH,  with  an  agreement  to  execute  a  more  formal  and 
perfect  lease  in  futuro ;  the  operative  words  of  demise,  set 
and  leti  being  in  the  present  tense,  made  it  a  demise,  and  the 
word  "  demise"  in  the  stipulation  as  to  the  covenants,  showed 
that  the  parties  intended  it  to  be  so.    Baxter  v.  Brown,  2  W. 
Bl.  973.    So,  where  an  instrument,  by  which  A.  agreed  to  let 
to  6.  certain  premises,  at  a  certain  rent,  from  Christmas  theik 
next,  for  seven,  fourteen  or  twenty-one  years  at  the  option  of 
B.,  and  B.  agreed  to  paint  and  repair,  &c.,  and  to  give  six  months 
notice  of  his  intention  to  determine  the  term  at  the  end  of 
seven  or  fourteen  years,— contained  also  a  stipulation  that  B. 
was  to  be  at  the  expense  of  preparing  a  lease  for  either  of  the 
terms  above  stated :  this  was  holden  to  be  a  present  lease,  and 
not  merely  an  agreement.     fVarman  v.  Faithfull,  5  B.  &  Ad. 
1042.    Alderman  v.  Neate,  4  Mees,  &  fV.  704.     Chapman  v. 
Black,  4  Bing,  N.  C.  187.     So  where  by  an  instrument  u 
writing  A.  agreed  to  let  to  B.,  and  B.  agreed  to  take,  a  certain 
piece  of  land,  for  a  certain  term,  at  a  certain  rent ;  and  in  con- 
sideration of  a  lease  to  be  granted  for  the  said  term,  B.  agree<3 
to  lay  out  2,000/.  within  four  years,  in  building  certain  housei 
upon  it ;  and  A.  agreed  to  grant  a  lease  or  leases  as  soon  as  th< 
houses  should  be  covered  in,  and  B.  agreed  to  take  such  leases 
and  to  execute  counterparts ;  the  agreement  to  be  considerec 
binding,  till  one  fully  prepared  could  be  produced :  the  cour 
held  this  to  be  a  lease ;  Lord  Ellenborough,  C.J.  said  tha 
the  rule  to  be  collected  from  all  the  cases  is,  that  the  intentioi 
of  the  parties,  as  declared  by  the  words  of  the  instrument 
must   govern   the  construction ;   and  here  their  intentioi 
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iippears  to  have  been  that  the  tenant,  who  was  to  expend  so 
much  capital  upon  the  premises  during  the  first  four  years  of 
the  term,  should  have  a  present  legi&l  interest  in  the  term, 
irhich  should  be  bindiug  on  both  parties;  though  when  a 
certain  progress  should  be  made  in  the  buildings,  a  more 
formal  lease  or  leases,  in  which  perhaps  the  premises  might  be 
more  particularly  described  for  the  convenience  of  underletting 
or  assigning,  might  be  executed.  Poole  v.  Bentley,  12  East, 
186.  So,  where  A.  agreed  to  grant,  seal  and  execute  to  B.,  *'a 
legal  and  effectual  lease"  of  certain  premises,  for  a  certain 
term  from  a  day  then  past,  at  a  certain  rent,  and  to  contain 
certain  covenants,  and  in  the  mean  time  until  such  lease  should 
be  executed,  B.  was  to  pay  rent,  and  to  hold  the  premises  sub- 
ject to  the  covenants  abovementioned :  this  was  holden  to  be 
an  actual  demise,  and  not  merely  an  agreement ;  no  doubt  the 
parties  intended  that  a  more  formal  contract  should  be  exe*> 
cnted ;  but  as  the  tenant  was  to  hold  in  the  mean  time  on 
certain  terms  here  set  out,  this  must  be  deemed  a  demise  of 
the  premises  upon  those  terms.  Pinero  v.  Judson,  6  Bing, 
206.  So,  an  instrument,  by  which  A.  agreed  to  let  certain 
premises  to  B.  "  on  lease,"  for  a  certain  term  at  a  certain  rent, 
"subject  to  the  stipulations  and  covenants  in  the  original 
lease  under  which  he  holds,"  and  "  to  keep  the  said  stipula- 
tions in  every  respect  until  the  said  lease  should  be  granted, 
which  lease,  when  required  by  B.,  was  to  be  prepared  by  A.*s 
acrficitor :  Gaselee,  J.  held  this  to  be  a  lease,  and  not  merely 
an  agreement  for  a  lease.  Wilson  v.  Chishdm,  4  Car,  &  P. 
474.  So  where  by  a  "  memorandum  of  agreement"  between 
A.  and  B.,  after  reciting  that  A.  and  C.  had  abandoned  the 
annexed  contract  for  taking  and  letting  certain  lands  (and 
which  contract  was  in  effect  a  lease),  it  was  agreed  that  A. 
should  let,  and  B.  should  take  the  same  lands,  upon  the  con- 
ditions contained  in  the  annexed  contract,  "  the  said  rent  to 
be  paid  by  quarterly  payments,  and  to  be  in  amount  220/.,  and 
we  farther  bind  ourselves,  each  to  the  other,  to  execute  a 
•imilar  agreement  to  the  one  recited  and  referred  to" ;  this 
agreement  was  stamped  as  a  lease,  but  the  one  annexed  to  it 
had  no  stamp :  the  court  held  that  the  stamped  agreement  in- 
emrporated  the  unstamped  one,  and  that  the  two  together 
might  be  given  in  evidence  as  a  lease.  Pearce  v.  Cheslyn, 
4  Ad.  9l  El.  225.  So,  where  the  instrument  was  thus :  "  Sept» 
21, 1829 : — K.  agrees  to  let  and  P.  to  take  a  house  in  its  un<- 
finished  state,  for  the  term  of  sixty  years,  at  the  rent  of  5251., 
payable  quarterly,  the  first  payment  for  the  half  quarter  at 
Christmas  next,— P.  to  insure  the  premises,  and  to  have  the 
benefit  of  an  insurance  lately  paid, — ^a  lease  and  counterpart 
to  be  prepared  at  the  expense  of  P.,  and  to  contain  all  the 
danses,  covenants  and  agreements  which  K.  entered  into  in 
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the  lease  granted  to  him :"  this  was  holden  to  be  an  actt 
demise,  and  not  a  mere  agreement  for  a  lease.  Doe  v.  Rii 
8  Btfigr.  178.    S,P.  Hancock  v.  Caffyn,  8  Bing.  358. 

But  the  words  used  must  be  words  of  present  deoaise;  s 
words  merely  indicating  an  intention  of  the  parties  at  sow 
time  thereafter  to  demise,  will  constitute  a  lease.     In  the  £.ri 
place  therefore,  if  the  instrument  contain  an  express  stipula 
tion  that  it  shall  not  be  deemed  or  taken  to  be  a  lease  or  actua 
demise,  it  is  clear  that  it  must  be  deemed  an  agreement  merelj' 
and  not  a  lease.    Perrin  v.  Brook,  7  Car,  &  P.  360.     1  Mood^t 
ft  i2.  510.    So,  where  a  party  agreed  that  in  case  he  should 
become  entitled  to  certain  copyhold  premises  on  the  death  of 
another,  he  would  immediately  demise  them  to  J.  S. :  this 
was  holden  to  be  an  agreement  only,  and  not  a  lease.     Doe  v. 
Clare,  1  T,  R.  739.  ^  So,  where  the  instrument  contained  a 
stipulation  that  out  of  the  rent  mentioned,  a  proportionate 
abatement  should  be  made  in  respect  of  certain  excepted  pre* 
mises,  it  was  holden  clearly  to  indicate  that  the  parties  in^ 
tended  only  to  execute  an  agreement ;  for  until  the  rent  should 
be  apportioned,  the  lessor  could  not  distrain  for  it.    Morgan 
▼.  BiueU,  3  Tatmt,  65.    So  where  it  appeared  upon  the  face  of 
the  instrument  that  the  party  agreeing  to  let  certain  premises, 
was  to  purchase  other  land  to  be  added  to  it,  for  which  the 
tenant  was  to  pay  a  certain  additional  price :  it  was  holden  to 
be  an  agreement  only.    Doe  v.  Atkbumer,  5  T,  R.  163,    So 
where  a  party  agreed  to  let  certain  premises,  and  it  was  stipu- 
lated that  the  lease  should  contain  a  covenant  on  the  part  of 
the  tenant  to  purchase  the  fee  for  600/.  within  the  first  seven 
years  of  the  term  to  be  granted :  this  was  holden  to  be  an 
agreement  only,  and  not  a  lease.    Chapman  v.  Towner,  6  Meei, 
&  fV,  100.      So,  an  agreement  "  to  let,  with  a  purchasing 
clause,"  the  tenant  to  enter  any  time  on  or  before  the  llth 
February,  1820 :  was  holden  to  be  an  agreement,  not  a  lease, 
as  it  did  not  appear  from  it  when  the  tenancy  was  to  com^ 
mence,  or  when  the  rent  was  to  become  due,  so  as  to  enable 
the  landlord  to  distrain  for  it ;  Dunk  ▼.  Hunter,  5B.kA.  322; 
and  the  like,  where  the  instrument  did  not  state  when  the  term 
was  to  commence,  or  when  it  was  to  determine.    Clayton  y. 
Burtenshaw,  5  fi.  &  C.  41.    So,  where  by  the  instrument  the 
rent  was  to  be  fixed  by  valuation,  and  the  tenant  was  to  find 
sureties  for  the  payment  of  it,  it  was  holden  not  to  be  a  lease, 
but  an  agreement  only.    John  v.  Jenkint,  1   O.  &  AT.  227. 
So,  where  a  person  proposed  by  letter  to  take  a  lease  of  amine 
at  a  certain  royalty  and  rent,  the  term  to  be  about  forty  . 
years  from  the  24th  June  then  next,  to  which  the  other  party 
by  letter  answered  that  he  agreed  to  the  terms,  and  should  be 
happy  to  grant  a  lease  conformable  thereto :  these  letters  were 
holden  to  constitute  an  agreement  only,  and  not  a  lease. 
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/(Miei  ▼.  ReynMa,  I  Gale  &  D.  62.  So«  where  A^  by  an  in- 
ftmrnent  in  writing,  agreed  to  grant,  at  the  time  thereinafter 
mentioned,  a  lease  of  certain  premises  to  B.,  for  fifty-nine  years 
from  the  28th  March  then  last  past,  at  a  certain  rent  payable 
qnarteily^  and  B.  agreed  to  accept  and  take  the  lease,  and 
csecate  a  coonterpart,  and  in  a  subsequent  part  oi  the  instru- 
ment it  was  stipulated  that  the  lease  thereby  agreed  to  be 
gnnted,  should  be  granted  immediately  after  A.  should  obtain 
a  lease  of  the  same  premises  from  C,  to  which  he  was  entitled 
mider  a  certain  agreement :  the  court  held  that  this  could  not 
be  deemed  a  lease,  as  the  parties  knew  that  there  was  no  power 
to  grant  one.  Hayward  v.  Haswell,  6  Ad,  &  El.  265.  So, 
where  the  instrument  stated  that  the  party  was  "  contented 
to  demise"  &c.,  it  was  faolden  that  the  word  "  contented" 
imported  merely  approbation  of  something  to  be  done  there- 
after»  and  that  the  instrument  therefore  was  not  to  be  deemed 
a  lease,  but  an  agreement  only.  Pleazance  v.  Righam^  2  Mod. 
81.  So,  where  a  party  agreed  to  grant  a  lease  for  a  certain 
torn,  at  a  certain  rent,  such  lease  to  contain  certain  covenants 
Old  all  other  usual  and  reasonable  covenants :  it  was  holdento 
be  an  agreement  and  not  a  lease ;  Brashier  v.  Jack$on,  6  Meeu 
k  W,  549 ;  for  what  were  reasonable  covenants,  might  be 
matter  of  dispute  between  the  parties.  Morgan  v.  BifseU,  ^ 
TmaU.  65.  See  Goodtitle  v.  Way,  1  T.  R,  735.  But  see  Alder^ 
man  t.  Neate,  4  Mees.  &  W.  704.  Baxter^  v.  Brown,  2  W,  BL 
973.  So  where,  by  a  written  instrument,  A.  agreed  to  grant 
B.  a  lease  of  certain  premises  for  seven  years,  at  a  certain  ren^ 
the  lease  to  contain  certain  covenants,  but  at  the  end  of  the 
instrament  there  was  a  memorandum  that  B.  should  have  the 
coition  of  having  the  lease  made  for  fourteen  years :  this  was 
holden  to  be  an  agreement,  not  a  lease.  Rawion  v.  Eike, 
7  Ad.  &  El.  451.  So  where  A.  agreed  to  grant  B.  a  lease  of 
certain  premises,  for  a  certain  term  from  the  25th  December 
then  next,  at  a  certain  rent,  tlie  covenants  to  be  the  same  as 
m  a  former  lease  of  the  same  premises,  and  it  wasjstipulated 
that  until  such  lease  should  be  granted,  it  should  be  lawful  for 
A.  to  distrain  for  the  rent :  this  was  holden  to  be  an  agree- 
ment only ;  for  if  the  parties  intended  that  it  should  operate 
as  a  lease,  the  latter  stipulation  as  to  the  power  of  distress 
would  have  been  unnecessary.  Bicknell  y.Hood,  5  Mees.  & 
W.  104.  So,  where  A.  agreed  that  he  would  grant  B.  a  lease 
of  certain  premises  for  fourteen  years  from  the  25th  December 
then  last  past,  at  40/.  a  year,  but  that  if  B.  should  pay  him  40/. 
before  the  end  of  the  first  quarter,  then  the  rent  should  be  re- 
duced to  35/. :  this  was  holden  not  to  be  a  lease,  but  an 
agreement  merely.  Megan  v.  Johnson,  2  Taunt.  148.  So  an 
agreement  for  a  composition  in  lieu  of  tithes,  cannot  be 
deemed  a  lease,  for  nothing  is  thereby  demised.  Breu^  v. 
BiU,  Anstr.  413. 


r 
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\  Ccmmencement  of  the  term.']  The  time  at  vrhich  the 

t  u  to  commence  must  be  stated ;  otherwise  it  cannot  be  k 

when  the  rent  is  to  become  due,  or  when  the  lessor  ma; 
train  for  it.    And  it  must  be  stated  with  certainty.     Wli 
f  lease  was  made  the  10th  October,  habendum  from  the 

November,  without  saying  in  what  year,  or  "  next**  or 
past  :'*  the  lease  on  this  account  was  holden  altogether 
Anon.,  I  Mod.  180.  Bac,  Abr,  Lease,  L.  But  if  a  tin 
mentioned,  which  is  impossible,  as  if  the  term  be  to  < 
mence  on  the  30th  February  or  the  32nd  April,  Bac. 
Lease,  L.,  or  from  the  nativity  of  our  Lord,  not  saying 
feast  of  the  nativity.  Sid.  461.  Vent.  84,  in  such  a  case 
term  commences  from  the  delivery  of  the  lease.  But  whi 
I  lease,  dated  the  25th  March,  1783,  was  not  in  fact  exec 

I  until  some  time  afterwards,  and  the  habendum  was  from 

!  25th  day  of  March  "  now  last  past :"  the  court  held  thai 

1.  term  commenced  on  the  25th  March,  1783,  that  being 

j  at  the  time  the  lease  was  delivered.    Steele  v.  Mart,  4  B.  I 

]  272.    Formerly  it  was  holden  that  where  the  habendut 

i  "  from  and  after  the  day  of  the  date  of  these  presents,*'  the  t 

I  -commenced  on  the  day  of  the  date,  the  interest  on  the 

after ;  Cornish  v.  Cawsey,  Ro.  Abr.  850 ;    but  the  court 
now  construe  these  words  **  from  the  day  of  the  date,"  t( 
either  inclusive  or  exclusive  of  that  day,  according  to 
context  and  subject  matter,  and  so  as  to  effectuate  the  inl 
tion  of  the  parties.    Pugh  v.  Duke  of  Leeds,  Cowp.  714. 
modem  leases,  if  the  holding  is   to   be  from   a  feast  < 
Michaelmas  for  instance,  the  court  will  hold  it  to  mean  I* 
Michaelmas ;  and  they  will  not  allow  either  of  the  parties 
-show,    by   extrinsic   evidence,   that   a   holding  from   < 
Michaelmas   was    meant   or   intended.      Doe  v.  Lea, 
East,  312. 

But  it  is  not  necessary  that  the  day  of  the  commencem 
of  the  term  should  be  stated  expressly;  if  a  lease  be  made 
so  many  years  as  J.  S.  shall  name,  then  as  soon  as  J.  S.  nai 
the  term,  this  ascertains  as  well  the  commencement  as 
continuance  of  it,  and  the  instrument  then  becomes  a  vi 
lease.  Bac.  Abr.  Lease  L.  2.  Co.  Lit.  45  b.  2  Leon. 
Phwd.  6,  373,  524.  So,  if  A.,  seised  of  lands,  grant  to 
that  as  soon  as  he,  B.,  shall  pay  twenty  shillings,  he  then 
forth  shall  have  and  occupy  the  lands  for  twenty-one  years, 
as  soon  as  B.  pays  the  twenty  shillings,  this  becomes  a  gc 
lease  for  the  twenty- one  years  from  the  date  of  the  payme 
Co.  Lit.  46,  b.  6  Co.  35  a.  Ro.  Abr.  849.  So  if  there  be 
lease  for  life,  the  lessor  may  grant  to  another  person  a  lease: 
term  of  years,  to  commence  upon  the  death  of  the  tenant : 
life.  Bac.  Abr.  Lease  K.  Dy.  124,  pi.  40,  125,  pi.  44.  Plm 
148,  150.  Bro.  Abr.  Lease  71.  Yelv.  85.  Brownl.  l\ 
3  r.  R»  463,  pei'  Lord  Kenyon,  C.  /.    So,  a  lessor  may  grant 
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leue  for  a  term  of  years,  to  commence  at  the  determination 
of  a  previous  term  for  years  which  is  still  subsisting  and  un- 
expired: Ro.  ^&r.849.  Dy.  2&\,  1  Leon  199:  if  made  to 
commence  from  the  end  and  expiration  of  the  previous  term, 
then,  if  the  previous  term  be  surrendered  or  forfeited,  &c.,  the 
second  term  shall  commence  immediately ;  but  if  made  to 
commence  after  the  end  and  expiration  of  the  tw6nty-one  years 
aforesaid,  then  the  second  term  would  not  commence  until 
after  the  expiration  of  the  twenty-one  years.  Co,  Lit.  45  b. 
Plowd.  198.  Dy,  117,  pi.  35.  But  the  word  "  term,"  may.  If 
necessary,  be  construed  to  mean  either  the  time,  or  the  interest, 
in  the  first  demise.  Wright  v.  Cartwright,  1  Burr.  282. 
And  where  A.  let  Whiteacre  to  B.  for  ten  years,  and  Blackacre 
to  C.  for  twenty  years,  and  then  made  a  lease  of  both  to  D. 
fiira  term  of  years,  habendum  from  the  end  or  determination 
of  the  said  several  demises  to  B.  and  C. :  it  was  holden  that 
as  to  Whiteacre,  the  term  granted  to  D.  commenced  imme- 
diately upon  the  expiration  of  the  demise  thereof  to  B.,  and 
was  not  to  be  deferred  until  the  demise  to  C.  had  also  expired. 
5  Co.  7.  Afoor,  pi.  240.  Cro.  El.  199.  2  Leon.  105.  Where 
a  lease  is  thus  made  to  A.,  reciting  a  former  one  to  B.,  and 
demising  for  a  term  of  years  to  commence  at  the  determina- 
tion of  B.'s  lease, —  if  in  fact  no  such  lease  had  been  made  to 
B.,  then  A.'s  term  will  commence  presently.  Bac.  Abr.  Lease 
L.  1.  And  the  same,  if  the  first  lease  be  void.  Id.  But  if 
there  be  such  a  former  lease,  and  it  be  misrecited  in  a  material 
part  in  the  second,  there  the  new  lease  can  commence  presently 
only  in  the  enumeration  of  years,  but  not  in  interest  until  the 
expiration  of  the  first  lease.  Id.  In  the  case  of  copyholds,  if 
the  lord  make  a  grant  or  demise  for  years  to  A.,  after  a  grant 
for  life  to  B.,  and  B.  die,  and  his  wife  become  entitled  to  her 
freebench  in  the  premises  for  life, — ^the  demise  to  B.  does  not 
take  effect  until  the  death  of  the  widow.  Chant i  ell  v.  Randal, 
Ud.  20.     2  Sii.  165.    Irish  v.  Hook,  Bac.  Abr.  Lease  L.  2. 

What  has  been  here  said,  as  to  a  term  being  made  to  com- 
mence at  the  determination  of  a  previous  demise,  must  be 
uiderstood  merely  as  referring  to  a  lease  for  a  term  of  years. 
A  lease  for  life  of  corporeal  hereditaments  cannot  be  made  to 
commence  in  futuro ;  if  it  be,  it  is  void.  But  where  a  lease 
was  made  to  a  man,  habendum  to  him  and  his  heirs  "from  the 
day  of  the  date  thereof,"  for  the  lives  of  three  persons;  and  livery 
of  seisin  vras  not  given  for  some  time  afterwards  :  the  court 
held  it  to  be  sufficient ;  as  until  seisin  was  delivered,  the  free- 
hold was  in  the  lessor.  Freeman  v.  West,  2  WUs.  165.  See 
Pugh  ▼.  Duke  of  Leeds,  Cowp.  714,  ante,  p.  24. 

There  is  no  objection,  however,  to  the  term  for  years  com- 
mencing from  a  day  which  is  past ;  and  in  that  case  the  lease 
takes  effect,  in  point  of  computation,  from  that  day,  but  in 
point  of  interest,  from  the  day  of  the  date  or  delivery.    Moore 
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V.  Hussey,  Hob,  18.    2  Ro.  Abr.  850.    And  see  Enys  v. 
m*Aorn«,  2  Burr.  1192. 

In  the  case  of  leases  made  under  a  power,  if  there  1 
restriction  in  the  power  as  to  the  commencement  of  the 
to  be  thereby  created,  care  must  be  taken  to  make  th( 
conformable  with  the  power  in  that  respect.  See  4  i 
183,  s.  20—42. 

Continuance  and  end  of  the  term.']  The  continuance 
term,  in  a  lease  for  years,  must  be  ascertained  with  cer 
either  by  the  express  limitation  of  the  parties  themsel 
the  time  the  lease  is  made,  or  by  reference  to  some  col 
act,  which  may  with  equal  certainty  measure  the  contin 
of  it ;  otherwise  it  is  void.  Say  v.  Smith  et  al.,  Plofvo 
Bac.  Abr,  Lease  L.  3.  If  the  term  be  uncertain,  the  leai 
create  a  tenancy  at  will  merely ;  as  if  it  be  to  hold  v 
child,  then  in  ventre  sa  mere,  should  be  of  fuJl  age,  this  c 
but  a  tenancy  for  will,  for  non  constat  that  the  child  wi 
arrive  at  that  age.  6  Co.  35.  If  it  be  granted  for  the  1 
one  not  in  existence,  it  is  void ;  but  if  it  be  granted  fc 
lives  of  A.  B.  and  C,  and  there  be  no  such  person  as  C. 
still  good  for  the  lives  of  A.  and  B.  Doe  v.  Edwards,  1 
&  fV,  533.  If  a  lease  be  made  for  years,  without  saying 
many,  it  is  said  that  this  shall  be  a  lease  for  two  yean 
"  years"  must  mean  two  at  least,  and  beyond  that  it  i 
for  uncertainty.    Bro,  Abr.  Lease  13.     6  Co.  35,  36. 

Or  the  certainty  of  the  term  may  appear  from  referei 
some  other  collateral  matter;  as  if  a  lease  be  made  for  so 
years  as  J.  S.  shall  name, — then,  as  soon  as  J.  S.  nami 
term,  the  lease  is  deemed  certain  in  that  respect,  and 
2  Leon,  86.     Godb,  25.     Co.  Lit.  45  b.     6  Co,  35.     If 
lands  to  B.,  for  so  many  years  as  B.  hath  in  the  manor  < 
and  B.  have  then  a  term  of  ten  years  in  that  manor,  thi 
good  lease  for  ten  years.    Bac.  Abr,  Lease  L.  3.    So  if  a 
let  lands  during  the  minority  of  J.  S.,  who  is  then  ten 
old,  this  is  a  good  lease  for  eleven  years ;  and  if  J.  S.  di 
fore  he  attains  the  age  of  twenty-one,  the  lease  determir 
his  death.    Id.    If  A.  have  a  rent  of  twenty  shilling! 
annum  in  fee  issuing  out  of  land,  and  he  grant  the  rei 
another  until  he  shall  have  received  out  of  the  same  rent 
the  grantee  shall  have  it  for  twenty-one  years ;  6Co.: 
Co,  Lit.  42  a.    Plowd.  273  ;  but  if  he  grant  lands  of  the 
of  twenty  shillings  a  year,  until  21/.  be  levied  of  the  issue 
profits,  this,  without  livery,  would  be  an  estate  at  will 
Id.  Bro.  Abr.  Lease  67.    3  Leon.  167.    3  Bulst.  100.    B 
a  man  grant  another  a  lease  of  land  for  ten  years,  and  if  a 
end  of  every  ten  years  he  should  pay  the  lessor  a  certain  p 
of  tiles,  he  should  have  a  perpetual  demise  of  the  land 
ten  years  to  ten  years  continually  following :  this  is  a 
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lease  for  ten  years  only,  and  bad  as  to  the  rest  for  uncertainty. 
Plowd.  211. 

So  a  lease  for  a  certain  term  may  be  good,  although  it  be 
stipulated  that  it  shall  determine  at  an  earlier  period,  upon  the 
happening  of  a  certain  event.  And  therefore  if  a  lease  be  made 
to  J.  S.  for  twenty  years,  if  the  coverture  between  A.  and  B. 
shall  so  long  continue :  this  is  a  good  lease  for  twenty  years, 
although  the  dissolution  of  the  coverture  may  determine  it 
sooner.  Plowd.  273.  But  a  lease  to  one  generally  during  the 
coverture  of  A.  and  B.,  would  create  but  a  tenancy  at  will,  by 
reason  of  the  uncertainty  how  long  the  coverture  will  last. 
Bac.  Abr.  Lease  L.  3.  A  lease  for  forty  years,  if  J.  S.  shall 
so  long  live,  is  a  lease  for  that  number  of  years,  determinable 
upon  the  death  of  J.  S.  And  a  lease  for  years,  if  the  lessee 
shall  so  long  live,  remainder  to  J.  S.  for  the  residue  of  the 
tarn,  will  be  construed  to  give  J.  S.  the  residue  of  the  term 
'  after  the  lessee's  death.  Wright  v.  Cartwright,  1  Burr.  282. 
Where  there  is  a  lease  for  years  to  A.  and  B.  if  they  should  so 
long  live,  or  to  A.  if  he  and  B.  should  so  long  live,  or  if  the 
lessor  and  lessee,  or  the  lessor  and  J.  S.  should  so  long  live  : 
in  any  of  these  cases  if  one  die,  the  lease  is  determined. 
5  Co.  9.  Cro.  Jac,  78.  3  BuUt.  131.  3  Leon.  10.  BaUes  v. 
Wenman,  Vent.  74.  But  if  a  lease  be  made  to  two  for  years, 
with  a  proviso  that  if  the  lessees  should  die  within  the  term, 
the  term  should  cease :  the  death  of  one  does  not  determine 
the  lease,  even  as  to  his  moiety.  Dy.  67,  pi.  18.  Co.  Lit. 
219.  So  a  lease  for  years,  if  A.,  his  wife  or  any  of  their  issue 
should  so  long  live,  does  not  determine  by  the  death  of  one  of 
them;  Moore,  pi.  Zib,  3  Bulst.  131,  133.  I  Ro.  Rep.  310; 
but  otherwise,  if  the  words  had  been  "  if  A.,  his  wife  and  issue 
should  so  long  hve.  2  Brouml.  292.  Cro.  El.  269.  1  Leon. 
74,  244.  Co.  Lit.  22b  a.  But  where  there  was  a  lease  for 
years,  if  the  lessee  should  so  long  live  and  continue  in  the 
lessor's  service,  and  the  lessor  died  during  the  term :  this  was 
holden  not  to  determine  the  tenancy,  because  the  lessee  was 
prevented  from  continuing  in  the  service  by  the  act  of  God. 
ff'renford  v.  Giles,  Cro.  El.  643,  JVoy,  70.  A  term  for  years 
may  also  be  determinable  sooner,  by  a  proviso  in  the  lease  that 
if  the  lessee  fail  to  do  certain  acts,  as  for  instance,  to  perform 
covenants,  the  lessor  may  re-enter ;  in  this  case  the  lessor,  if 
he  wish,  may  determine  the  lease  by  entry,  upon  the  failure  of 
the  tenant  to  do  the  act  stipulated. 

A  lease  for  life,  is  for  the  life  either  of  the  lessor  or  lessee, 
or  of  some  third  person.  Where  A.  granted  a  lease  of  certain 
premises  to  B.  "  for  and  during  the  term  of  his  natural  life," 
and  it  was  doubtful  whose  life  was  meant, — it  was  holden  that 
although  the  name  of  B.  was  the  last  antecedent,  and  under 
ordinary  circumstances  the  term  would  refer  to  it,  yet  that  a 
covenant  by  A.  for  quiet  enjoyment  during  the  natural  life  of 
e2 
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him  fhe  said  A.,  showed  that  the  intent  was  to  grant  the 
for  .the  life  of  A.,  and  the  court  decided  accordingly.    L 
Dodd,  5  B.  &  Ad,  689.    A  lease  for  the  life  of  a  person  i 
existence,  is  Toid ;  but  a  lease  for  the  lives  of  A.  and 
there  be  no  such  person  as  B.,  is  good  for  the  life  of  A. 
▼.  Edwards,  1  Mees.  &  fV.  533.     If  the  lease  be  of  corf 
hereditaments,  it  must  be  followed  by  livery  of  seisin,  tc 
it  any  effect ;  the  stat.  8  &  9  Vict.  c.  106,  s.  2,  whicl 
penses  with  livery  of  seisin,  extending  only  to  convey 
of  the  immediate  freehold,  but  seemingly  not  to  leases, 
until  seisin  is  delivered,  the  freehold  is  in  the  lessor. 
man  v.  West,  2  Wils.  165.    But  if  the  lease  be  of  incorp 
hereditaments,  the  delivery  of  the  deed  has  the  same 
as  livery  of  seisin  in  the  case  of  land.    Brewer  v.  HiU, . 
419. 

A  lease  for  a  certain  number  of  years  from  a  certain 
for  instance,  the  25th  March,  is  not  determined  until  the 
moment  of  the  day  of  the  25th  March  in  the  last  year  ol 
tenancy.  AckUmd  v.  Lutley,  9  Ad.  &  EL  879.  A  least 
seven,  fourteen  or  twenty-one  years,  as  the  lessee  shall  1 
proper,  is  in  the  first  instance  a  lease  for  seven  years ;  a 
the  lessee  continue  to  hold  after  that,  it  is  a  lease  for  foui 
years ;  and  if  the  lessee  still  continue,  it  is  a  lease  for  tw< 
one  years.  Ferguson  v.  Cornish,  2  Burr.  1032,  3  T.  R.  4€ 
Or  more  properly  speaking,  it  is  a  lease  for  twenty-one  > 
determinable  by  the  party  at  the  end  of  seven  or  foui 
years,  if  he  think  fit.  Goodright  v.  Richardson,  3  T.  R. 
If  the  lease  omit  to  mention  at  whose  option  it  may  be  d 
mined,  the  power  of  deciding  whether  it  is  to  be  for  the  i 
or  the  longer  term  is  in  the  lessee  alone.  Dann  v.  Spui 
3  B.ScP.  399,  442.  Doe  v.  Dixon,  9  East,  16.  But  if 
option  be  given  expressly  to  both  parties,  it  may  be  d 
mined  by  either,  or  by  his  representative  entitled  to  the  ri 
sion  or  term  respectively ;  see  Goodright  v.  Mark,  4  M. 
30 ;  and  where  the  option  was  given  to  the  parties,  their 
cutors  and  administrators,  it  was  holden  that  the  devist 
the  lessor  might  determine  the  lease.  Roe  v.  Hayley,  12  J 
,  464.  But  where  the  lease  contained  a  proviso,  that  if  ei 
•  of  the  parties,  their  respective  heirs  or  executors,  should  ' 
1  to  put  an  end  to  the  term  at  the  end  of  seven  or  four 
years,  six  months'  notice  in  writing  should  be  given  u 
]  "  his  or  their  respective  bands ;"  and  the  lessor  died,  lea 
three  executors :  it  was  holden  that  a  notice  signed  by  tw 
them  only,  although  given  on  behalf  of  themselves  and 
other  executor,  was  not  a  good  notice  within  the  terms  of 
proviso,  and  did  not  determine  the  lease.  Right  v.  Cut 
b  East,  491. 

A  lease  from  year  to  year,  that  is  to  say,  for  a  year,  an( 
on  from  year  to  year  so  long  as  both  parties  shall  please. 
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lease  for  two  years  certain ;  Bac,  Abr.  Lease  L.  3.    Plowd.  273. 

Co.  LU.  45  b.  6  Co.  35.  2  5a2ft.  413 ;  and  tee  Harrit  v.  Evans, 

1  ^Tt^s.  262»    Ambler,  329;   and  if  it  be  not  determined 

at  the  end  of  the  second  year,  by  a  notice  to  quit  previously 

given,  it  is  good  for  the  third  year,  and  so  from  year  to  year   ^ 

until  determined  by  either  party  ]t>y  notice.    It  is  not  deter-  ;  .     /  .  V 
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mined  by  the  death  of  the  lessee,  Agard  v.  King,  Cro,  El.  775.  , 
GtukDick  V.  Mason,  Keilw.  63.  Mackay  v.  Mackreth,  4  Doug,  I 
213,  or  lessor.  A  lease  for  three  years,  and  then  for  other  | 
three  years,  and  so  from  three  years  to  three  years  during  the  k 
Ufe  of  the  lessor,  was  holden  by  three  judges  to  be  a  lease  for 
twdve  years,  the  other  judge  holding  it  to  be  a  lease  for  nine 
yews  only.     1  Ro,  Rep.  187.  2  Ro.  Abr.  850.  3  Bulst.  158.  y  . 

It  is  not  necessary,  however,  that  the  continuance  of  the  ;S.^  «|^  ^4 
term  should  be  stated  in  years :  a  lease  for  one  hundred  v  _1  Ji-^-«l,^*|^ 
thousand  days  has  been  holden   good;    14  H.  8,    13  Bro1^[^U^%^^    J* 
Abr.  13;  or  a  lease  for  a  certain  number  of  months  would  i    ^  iri'  i     -x  ' 
be  good.  f^  ^4fr^^. 

A  lease  of  lands,  also,  may  be  made,  to  hold  expressly  at  the 
will  of  the  lessor.  But  a  lease  for  ten  years,  at  the  will  of 
the  lessor,  is  a  lease  for  ten  years,  and  the  words  **  at  the  will 
of  the  I^sor"  must  be  rejected  as  repugnant;  and  on  the 
other  hand,  a  lease  at  the  will  of  the  lessor,  for  one  year  and 
so  from  year  to  year,  creates  a  tenancy  at  will  only,  the  latter 
words  being  rejected  as  surplusage.  Bro.  Abr.  Lease  13,  22, 
Bac.  Abr.  Lease  L.  3. 

Theparcds.']  The  lease  should  describe  the  premises  de- 
miKd,  with  certainty,  in  order  to  avoid  dispute  or  litigation 
afterwards.  A  demise,  however,  of  a  farm,  stating  its  name 
and  where  situate,  will  pass  to  the  lessee  all  the  land,  build- 
ings, &c.  constituting  the  farm,  at  the  time  of  the  making  of 
the  lease ;  and  the  number  and  identity  of  the  parcels,  if  at 
aay  time  afterwards  doubted  or  disputed,  may  be  established 
by  evidence.  Where  there  was  a  demise  of  a  messuage,  with 
aU  the  rooms  and  chambers,  with  the  appurtenances  belonging 
or  in  anyvrise  appertaining  thereto, — ^it  was  holden  that  this 
induded  only  what  was  occupied  together  as  an  entire  mes- 
floage  at  the  time  of  the  making  of  the  lease,  and  that  it  did  not 
comprehend  a  room,  which  had  once  formed  a  part  of  the 
nesraage;,  but  had  been  separated  from  it  by  a  wooden  par- 
tition, and  had  not  been  occupied  with  it  for  many  years  pie- 
vioualy  to  the  demise.  Kerslake  v.  White,  2  Stark.  508.  Where 
a  lease  was  made  of  certain  houses,  together  with  a  piece  of 
groand  which  formed  part  of  an  adjoining  yard,  together  with 
aQ  wiya  with  the  said  premises  or  any  part  thereof  theretofore 
used  or  enjoyed ;  and  at  the  time  of  the  making  of  the  lease 
the  wh<^  of  the  yard  was  in  the  occupation  of  one  person, 
who  had  always  used  and  enjoyed  a  certain  way  by  a  gateway 
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from  the  street  to  every  part  of  the  yard :  it  was  holdei 
the  lessee  was  entitled  to  the  same  right  of  way  to  that 
of  the  yard  let  to  him.  Kooystra  t.  Lucm  et  al.,  5  B. 
830,  see  Harding  v.  WiUm,  2  £.  &  C.  96.  But  a  cov 
that  the  lessee  should  have  the  use  of  a  "  newly  intended 
whenever  the  same  may  be  made,"  was  holden  not  to  e 
to  a  road  which,  when  the  parties  agreed  for  the  lease 
intended  to  be  made,  but  was  made  and  fully  completed  I 
the  lease  was  executed.  Crisp  v.  Price,  5  Taunt.  548. 
the  other  hand,  if  a  lease  expressly  refer  to  the  parcels 
former  lease,  and  purport  to  demise  the  same,  the  lessoi 
be  bound  by  it,  although  part  of  the  parcels  had  in  fact 
separated  from  the  premises  between  the  making  of  the 
lease  and  of  the  other.    Doe  v.  Osborne,  4  Jurist,  941,  qf. 

Reservation  of  rent."]  Rent  is  a  certain  profit  arising  o 
hereditaments  corporeal,  which  are  manurable,  and  i 
which  the  lessor  may  distrain ;  Co.  Lit.  47  a,  142  a ;  \ 
may  be  reserved  upon  a  demise  of  the  vesture  or  herba^ 
land ;  Id.;  and  upon  a  grant  of  a  future,  as  well  as  of  a 
sent,  interest.  2  Ro.  Ahr.  446.  But  rent  cannot  be  rese 
upon  a  demise  of  incorporeal  hereditaments,  as  of  a  comi 
advowson,  office,  &c.,  Co.  Lit.  47  a,  142  a,  144  a,  Cro. 
679.  7  Co.  23,  Noy,  60,  or  of  a  rent,  Bro.  Ahr.  Assise,  2 
of  tithes,  Co.  Lit.  47  a.  2  Ro.  Abr.  446.  Thomside  v.  A 
ton,  Chan.  Ca.  79,  or  the  like,  except  by  the  Queen; 
Lit.  47  a  (fi.  1)  ;  but  if  an  annual  payment  be  reserved  t 
such  demises,  although  not  in  law  a  rent,  yet  an  actioi 
debt  will  lie  for  it,  upon  the  contract,  Co.  Lit.  47  a, 
the  lessor  cannot  distrain  for  it,  of  common  right,  as  f 
rent.  Id, — ^nor  at  all,  unless  there  be  an  express  stipulatio 
the  lease,  enabling  him  to  do  so. 

It  must  be  a  profit  arising  from  the  thing  demised,  and 
any  matter  which  is  parcel  of  it ;  and  therefore  a  reservat 
of  the  vesture  or  herbage  of  the  land,  as  rent,  would  be  I 
Co.  Lit.  47  a.  It  is  not  necessary,  however,  that  the  i 
should  consist  of  money;  for  corn,  horses,  capons,  hav 
spurs,  and  other  matters  may  be  rendered,  and  frequently 
rendered,  by  way  of  rent.  Co.  Lit.  142  a.  It  may  also  c 
sist  in  labour  by  the  lessee,  his  servants,  cattle,  &c.— as 
instance,  to  plough  so  many  acres  of  land,  or  the  li 
2  Saund.  165. 

The  rent  reserved  must  be  certain;  the  quantum  or  amoi 
must  either  be  expressly  stated,  and  with  certainty,  or  be  si 
as  by  reference  to  something  else  can  be  certainly  ascertain 
Co.  Lit.  96  a.  2  Ld.  Raym.  1160.  And  therefore  whei^ 
man  demised  at  will,  reddendum  after  the  rate  of  18i. 
annum,  as  long  as  the  demise  should  continue :  in  an  act 
of  debt  for  the  rent,  this  reservation  was  holden  bad  for  \ 
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certainty ;  for  it  might  be  in  corn,  or  any  other  thing  of  value ; 
and  as  no  time  was  limited  for  the  payment  of  it,  an  action 
might  be  brought  every  day  for  it.  Parker  v.  Harris,  1  Salk. 
262.2F«a.  249,  270. 

The  rent  is  usually  reserved  yearly ;  but  it  may  be  reserved 
every  two  or  three  or  more  years,  as  the  parties  may  choose  to 
contract.  Co.  Lit.  47  a.  It  shall  be  presumed,  however,  to 
be  reserved  yearly,  no  matter  how  payable,  unless  it  be  ex- 
pressly stated  to  the  contiary.  And  if  a  lease  be  made  for 
years,  provided  the  lessee  shall  pay  for  it  at  Michaelmas  and 
Lady-day  10/.,  by  even  portions  during  the  term,  this  will  be 
construed  a  yearly  rent.  2  Ro.  Abr.  449.  So,  if  a  lease  for  years 
be  made,  rendering  a  certain  rent  at  the  four  feasts,  without 
saying  yearly,  yet  this  shall  be  construed  to  be  a  yearly  rent, 
payable  during  the  term.  Sid.  316.  So  if  a  rent  be  re- 
served, payable  yearly,  it  shall  be  deemed  to  be  payable  yearly 
during  the  term.  Moor.  459.  If  the  rent  be  reserved 
yearly,  without  saying  when  it  is  to  be  payable,  it  is  payable  at 
the  end  of  every  year,  and  the  lessor  cannot  demand  it  half- 
yearly  or  quarterly.  Latch.  2&A.  Lutw.2^\.  If  it  be  made 
payable  at  the  two  usual  feasts,  these  shall  be  deemed  Mi- 
diaelmas  and  Lady-day;  2  Ro.  Abr.  450.  2  And.  122;  and  it 
most  be  paid  by  equal  payments,  although  there  be  no  stipu- 
lation to  that  effect  in  the  lease.  2  Ro.  Abr,  450.  Ncn/.  18.  So 
if  it  be  made  payable  at  the  four  usual  feasts,  it  shall  be 
deemed  to  be  payable  quarterly,  at  Lady-day,  Midsummer-day, 
Micfaadmas-day,  and  Christmas-day ;  and  by  equal  payments, 
although  nothing  be  mentioned  in  the  lease  to  that  effect. 
And  in  modem  leases,  these  feasts  shall  be  reckoned  according 
to  the  new  style.  Smith  v.  Walton,  8  Bing.  235,  unless  the  in- 
tention of  the  parties  to  the  contrary  be  satisfactorily  proved. 
Doe  y.  Benton,  4  J3.  &  ^.  588.  Denn  v.  Hopkinson,  S  D.  Sc  R. 
507,  but  see  Doe  v.  Lea,  11  East,  312.  If  it  be  payable  at 
Michaelmas  or  other  feast  day,  or  within  a  certain  number  of 
days  after,  the  lessee  has  until  the  last  of  these  days  to  pay 
the  rent ;  it  is  not  in  fact  due,  nor  can  it  be  demanded,  before, 
so  as  to  create  a  forfeiture  by  the  non-payment  of  it.  Clun's 
Case,  10  Co.  127.  But  at  the  end  of  the  term,  where  the 
term  ends  on  the  feast  day,  the  rent  it  seems  is  payable  on 
the  feast  day,  and  the  lessee  has  not  the  additional  days  within 
which  to  pay  it.  Barwick  v.  Foster,  Cro.  Jac.  227,  233,  310. 
Veh.  167.  I  Bulst.  1.  If  the  reddendum  in  the  lease  thus' 
qiecify  the  days  of  payment,  the  time  of  payment  must  be 
computed  by  the  reddendum,  and  not  by  the  habendum ;  the 
habendum  regulates  the  time  of  payment,  only  where  the  red^ 
dendum  is  general, — yielding  and  paying  quarterly  so  much 
rent.  Tomkyns  v.  Pinsent,  1  Salk.  141.  And  therefore  where 
on  the  8th  September  a  house  was  let  at  an  annual  rent,  payable 
<|iiarterly,  the  first  payment  to  be  made  on  the  25th  March 
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next  following :  it  was  holden  that  a  quarter's  rent  oi 
came  due  on  the  25th  March.  HutdUns  v.  Scott,  2  Mee& 
809.  On  the  other  hand,  where  a  demise  was  made  c 
21st  March,  1828,  habendum  from  the  25th  March  th 
stant,  for  the  term  of  seven  years  wanting  seven  days,  yi 
and  paying  yearly  and  eve^  year  during  the  said  ten 
yearly  rent  of  285/.,  by  four  equal  quarterly  payments,  c 
25th  March,  24th  June,  29th  September,  and  25th  Deo 
in  every  year,  commencing  from  the  25th  March  then  ini 
it  was  contended  that  the  lessee  was  not  compellable  t 
the  last  quarter's  rent,  as  it  was  made  payable  on  a  da]f 
the  end  of  the  term ;  but  the  court  held  that  either  th( 
quarter's  rent  was  payable  on  the  25th  March,  1828, 
forehand  rent,  or  that  this  was  a  contract  to  pay  285/. 
year  during  the  whole  seven  years,  and  in  either  case  the  1 
would  be  entitled  to  recover  for  the  last  quarter.  Hopk 
Helmore,  8  Ad.  &  El.  463. 

The  rent  must  be  reserved  to  the  lessor,  his  heirs 
assigns,  or  to  the  lessor,  his  executors,  administraton 
assigns ;  it  cannot  be  reserved  to  a  stranger.  Lit.  s.  346 
lAt.  47  a,  143  b.  Even  where  in  a  demise  by  tenant  in 
the  rent  was  reserved  to  him  and  his  son,  it  was  holden 
although  it  was  his  eldest  son  and  heir-apparent.  Oai 
Frith,  Hob.  130.  So,  if  he  were  to  reserve  rent  to  his  "  1 
it  would  be  void  altogether;  Co,  Lit.  213  6;  or  to  "hi 
his  heir,"  it  would  be  void  as  to  the  heir;  li.  214  a;  c 
him  and  his  wife,  it  would  be  void  as  to  the  wife ;  Bka 
Inman,  Cro.  Car.  288.  2  Ro.  Abr.  447.  W.Jon.  309;  o 
his  heir  by  name,  reciting  that  he  was  his  heir-apparei 
would  be  void,  although  the  lease  was  not  to  take  effect  \ 
after  the  lessor's  death.  2  Ro.  Abr.  447.  But  if  tenant  in 
demise  for  years,  reserving  rent  to  him  and  his  heirs,  it  ( 
be  construed  to  mean  the  heir  in  tail.  1  Vent.  162.  If  a  i 
seised  as  heir  ex  parte  matemd,  demise,  rendering  rent  to 
and  his  heirs,  it  goes  to  the  heir  on  the  part  of  the  mot 
Hard.  90.  Co.  Lit.  12.  So,  if  a  man,  seised  of  land  of 
nature  of  Borough  English,  demise,  rendering  rent  to  1 
and  his  heirs,  it  goes  to  the  youngest  son.  Hard.  90.  £ 
if  tenant  for  life,  with  power  to  make  leases,  demise  for  ye 
reserving  rent  to  him  and  his  heirs,  it  shall  go  to  the  remaim 
man.  Whitlock's  Case,  8  Co.  70  b.  Or  if  a  tenant  for 
hundred  years,  make  a  lease  for  fifty  years,  reserving  r 
"  during  the  term,"  to  him  and  his  heirs,  it  shall  go  to 
executors  or  administrator;  Per  Hale,  C.J.  1  Vent.  162;  o 
tenant  in  fee  demise  for  years,  the  lessee  rendering  rent "  d 
ing  the  term"  to  him,  his  executors  and  assigns,  it  goea 
the  heir ; — because  it  appears  that  it  was  to  be  paid  during 
term,  and  the  law  directs  to  whom ;  Cro.  El.  832.  Cro.  Car.  2 
Latch,  255,  264.  Sacheverell  v.  Progate,  2  Saund.  370.  1  Vt 
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148,  161.  2  ISaynt. 213.  2 Leo.  13.  MaUoty'i  Case, 5  Co.  Ill; 
bat  otherwise,  if  the  words  "during  the  term"  had  been 
omitted.  12  Co.  36.  Cro.  El.  211.  Co.  Lit.  41  a.  2Ro.  Abr.  450. 
1  VenL  161.  So,  if  tenant  in  fee  make  a  lease,  to  commence 
at  his  death,  reserving  rent  to  bis  heir,  generally,  this  will  be 
good.  2  Ro.  Abr.  447.  But  if  a  man  make  a  lease,  reserving 
rent  to  himself  only,  or  to  him  and  his  assigns,  without  men^ 
tion  of  the  heir  or  executor,  &c.,  it  shall  not  go  to  the  heir  or 
executor,  &c.  Co.  LU.  47  a.  Com.  Dig,  Rent,  B.  5.  Bac.  Abr. 
Leate  H.  a.  If  a  demise  be  made  to  two  joint  tenants,  reserv- 
ing rent  to  one  of  them  only, — if  the  demise  be  by  parol  oc 
by  deed-poll,  it  shall  enure  to  both ;  but  if  it  be  by  deed  in- 
dented, he  only  to  whom  the  rent  is  reserved  will  be  entitled 
to  it.    2  Ro,  Abr.  447.  Co.  Lit.  47  a.  Vent.  161. 

If  the  demised  premises  consist  of  two  or  more  parcels, 
there  is  no  objection  to  reserving  a  separate  rent  for  each ; 
Bac.  Abr.  Leeue  B ;  for  instance,  if  a  lease  be  made  of  two 
,  habendum  one  manor  for  20s.,  and  the  other  for  lOf., 
i  are  -several  reservations,  and  each  manor  is  charged  with 
its  respective  rent.  4  Leon.  30.  But  if  one  entire  rent  be 
reserved  in  the  first  instance  for  the  several  parcels,  however 
afterwards  it  may  be  distributed, — as  if  there  be  a  demise  of 
several  houses,  rendering  the  annual  rent  of  54.  at  the  usual 
ftasts,  viz.  3/.  for  one  house,  lOs.  for  another,  and  li.  109.  for 
the  others,  with  a  clause  of  re-entry  upon  the  whole,  upon 
non-payment  of  any  part  of  the  rent, — ^this  in  law  is  a  reserva- 
tion of  one  entire  rent  for  all  the  paxx»ls.  Hob.  172.  5  Co.  54. 
Moor,  51,  199.     1  And.  175.    3  Leon.  124. 

The  reservation  may  be  made  in  any  form  of  words  which 
express  or  imply  that  a  return  of  something,  which  was  not  in 
the  lessor  before,  is  to  be  made  in  lieu  of  the  thing  demised. 
Co,  Lit.  47  a.  The  usual  words  are  "  YiekUng  and  paying  for 
tiie  same,  yearly  and  every  year  during  the  said  term,  unto  the 
Hid  J.  S.  his  [heirs,  or  executors,  administrators]  and  assigns 

the  clear  yearly  rent  or  sum  of pounds  of  the  lawful  current 

mimey  of  the  United  Kingdom,  by  equal  quarterly  payments 

on  the ,"  8kc.,  "the  first  quarterly  payment  of  the  said 

yearly  rent  or  sum  to  be  made  on  the day  of — ■ —  next 

ensuing  the  date  of  these  presents."  But  it  may  be  in  any 
other  words,  implying  the  same  thing ;  such  as  reddendo,  reser- 
vendo,  solvendOffaciendo,  inveniendo,  or  the  like.  Co.  Lit.  47  a. 
Perk.  s.  625.  Phfwd.  142.  2  Ro.  Abr.  449.  So,  a  demise, "  pro- 
vided the  lessee  shall  pay"  a  rent  mentioned,  is  a  good  reserva- 
tion. 2  Ro.  Abr.  449.  So,  if  a  man  demise,  "  in  consideration 
of  the  rent  thereinafter  mentioned,"  and  the  lessee  covenant  to 
pay  a  certain  rent, — ^this,  without  any  other  reddendum,  is  a 
good  reservation  of  the  rent.  2  Ro.  Abr.  449.  Plawd.  131. 
Cro.  Car.  207.  Cro.  Jae.  398.  2  Bulst.  281.  W.  Jon.  231. 
But  a  demise,  except  12(1.  or  prater  I2d.  Perk.  s.  639,  or 
c3 
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saving  \2d.,  2  Ro.  Abr.  449,  is  not  a  good  reservatic 
cause  it  does  not  imply  a  return  of  something  which  ^ 
in  the  lessor  before. 

Where  the  lessee  has  been  in  possession  under  an  agrei 
or  without  it,  for  a  time  previous  to  the  making  of  the 
there  is  no  objection  to  the  reddendum  as  well  as  the  hab 
having  express  relation  back  to  the  time  at  which  h 
entered.    See  McLeish  v.  Tate,  Cowp.  781 . 

Frequently,  in  leases  of  farms,  besides  a  reservation 
ordinary  rent,  there  is  a  stipulation  that  if  the  lessor 
certain  act,  as  for  instance,  if  he  plough  up  ancient  m( 
during  the  last  twenty  years  of  the  term,  or  the  like, — ^h( 
pay  a  certain  increased  rent.  This  is  deemed  a  rent,  and 
penalty ;  Ro{fe  v.  Petenon,  2  Bro.  P.  C,  436.  Jones  v.  ( 
3  Vo.  &  /.  298  ;  and  the  lessor  is  entitled  to  it,  and  not  n 
to  damages  for  the  actual  injury  done  to  the  land.  Farri 
OlminSt  3  B.  8f  A.  692.  And  it  will  be  no  waiver  of  his 
to  it,  that  he  had  in  fact  received  from  the  lessee  the  ore 
rent,  with  a  full  knowledge  of  the  prohibited  act  being 
Denton  v.  Richmond,  I  Cr.  &  M.  734.  Where  there  was 
a  reservation  of  5/.  per  acre,  during  the  last  twenty  year 
term,  for  every  acre  of  meadow  thereby  demised  whic 
tenant  should  plough,  dig,  break  up,  or  convert  into  til 
and  before  the  commencement  of  the  last  twenty  yean 
tenant  ploughed  and  converted  into  tillage  a  part  ol 
meadow  land,  and  continued  it  in  tillage,  after  the  comm* 
ment  of  the  twenty  years :  the  court  held  that  the  tenant 
liable  to  pay  the  additional  rent  for  the  meadow  which  he 
tinued  in  tillage  after  the  commencement  of  the  twenty  y 
and  that  he  continued  liable  to  pay  it,  to  the  end  of  the  1 
although  long  before  the  end  of  the  term  he  had  laid  it  d 
and  sowed  it  with  clover,  &c.  Birch  et  al.  v.  Stephenson  e 
3  Taunt.  469.  So,  the  tenant  will  be  liable,  although  th< 
done  by  him  be  good  husbandry,  according  to  the  custoi 
the  country,  and  there  be  a  covenant  in  the  lease  that  he 
cultivate  the  farm  according  to  such  custom.  Greensla 
Tapscott,  1  Cr.  M.  &  R.  55. 


Covenants. 

The  covenants  in  a  lease,  are  the  stipulations  of  the  res 
tive  parties  as  to  the  terms  upon  which  the  lessor  lets,  and 
lessee  takes,  the  demised  premises.  They  are  either  expres 
implied.  We  shall  notice  them  here  under  the  following  head 

To  pay  rent."]  In  practice  the  lease  always  contains  a  o 
nant  by  the  lessee  to  pay  the  rent.  But  the  like  covenant  ] 
be  implied  from  the  words  in  the  reservation,  "  yielding 
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paying,"  &c.  Person  v.  Jones,  2  Ro.Rep.  399.  By  this  covenant, 
the  lessee  is  liable  for  the  rent  daring  the  whole  of  the  term, 
eren  although  he  assigns  his  interest  to  another ;  if  an  action 
be  brought  against  him  for  it,  he  cannot  even  plead  a  tender 
of  the  rent  by  the  assignee.  OrgiU  v.  Kemshead,  4  Taunt.  642. 
And  the  lessor's  having  accepted  the  assignee  as  his  tenant,  by 
receiving  rent  from  him,  makes  little  difference  in  this  respect ; 
it  would  be  no  defence  whatever  in  covenant,  Barnard  v.  Gods- 
call,  Cro.  Jac,  309,  Bui.  N.  P.  159,  although  it  would  be  a 
defence  in  debt  for  the  rent,  if  the  acceptance,  or  some  assent 
of  the  lessor  equivalent  to  it,  were  pleaded  and  proved,  but 
not  otherwise.  JVadham  v.  Marlow,  8  East,  314,  n.  1  H.  Bl. 
437,  n. 

To  repair.^  Leases  of  houses  or  other  buUdings,  usually 
contain  a  covenant  on  the  part  of  the  lessee  to  keep  the  pre- 
mises in  good  and  tenantable  repair  during  the  continuance  of 
the  demise*  and  to  leave  them  in  the  like  state  of  repair  at  the 
end,  or  other  sooner  determination  of  the  term.  In  addition 
to  this,  there  is  also  usually  a  covenant  by  the  lessee  to  repair 
within  a  certain  time  after  notice  from  the  lessor,  requiring 
him  to  do  so.  What  shall  be  a  breach  of  these  covenants,  we 
shall  have  occasion  to  state,  when  we  come  to  consider  the 
landlord's  remedies  against  his  tenant  for  non -performance  of 
his  covenants.  Where  the  lease,  however,  contains  the  general 
covenant,  and  the  covenant  to  repair  within  a  certain  time 
after  notice,  and  there  is  a  breach  by  not  keeping  the  premises 
m  repair,  the  landlord  is  not  bound  to  wait  the  time  thus  men- 
tioned in  the  second  covenant,  before  he  brings  an  action  for 
breach  of  the  first,  Roe  v.  Paine,  2  Camp,  .520,  unless  he  have 
actually  given  notice  under  the  second.  Doe  v.  Meux,  4  fi.  &  C. 
606. 

Not  to  commit  waste."]  A  covenant  to  this  effect  is  often 
faitroduced  into  leases  of  farms,  and  sometimes  into  leases  of 
bouses.  It  is  generally  construed  to  mean  such  waste  only  as 
may  be  injurious  to  the  reversion,  and  not  merely  such  as 
might  be  given  in  evidence  under  the  old  writ  of  waste,  unless 
there  be  some  stipulation  in  the  lease  to  the  contrary.  See 
Doe  ▼.  Bond,  5  B,  &  C,  855,  and  post,  tit.  Forfeiture. 

Not  to  assign  or  underlet,  Sfc."]  A  covenant  by  the  lessee  not 
to  assign  his  term  to  another,  is  very  usual  in  leases,  as  well  of 
farms,  as  of  houses.  But  as  the  landlord  by  such  assignment 
acquires  an  additional  security  for  his  rent  and  the  perform- 
ance of  covenants,  having  the  same  remedies  against  an 
assignee  that  he  would  have  against  his  lessee,  and  retaining 
itill  his  remedies  against  his  lessee, — ^the  policy  of  introducing 
mch  a  covenant  may  in  many  cases  be  questioned,  at  least 
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wthout  qualifying  it,  by  allowing  it  if  done  by  licenc 
writing  of  the  lessor.  A  covenant  not  to  underlet,  admits 
diflFerent  consideration ;  for  although  the  landlord  may  dis 
upon  an  under-tenant* s  goods  upon  the  demised  premises 
arrears  of  lent,  he  cannot  maintain  any  action  against 
there  being  no  privity  of  contract  or  estate  between  them. 

As  a  covenant  not  to  assign,  &c.,  has  been  bolden  n< 
extend  to  an  assignment  by  act  of  law,  unless  that  be  i 
the  subject  of  an  express  stipulation,  tee  Goring  v.  Wm 
7  Vin.  Ahr.  85,  pi.  9.  Doe  v.  Smith,  5  Taunt.  795.  D 
Bevan,  3  M.ScS.  353.  Doe  v.  Carter,  8  T.  R.  57,  300,  : 
very  usual  in  leases,  where  the  lessee  is  a  trader  and  subje< 
the  bankrupt  laws,  to  introduce  a  proviso  for  re-entry,  in 
the  tenant  shall  commit  an  act  of  bankruptcy  whereon  8 
shall  issue;  and  such  a  proviso  is  good  in  law,  althou^ 
have  the  effect  of  preventing  the  interest  in  the  term  1 
passing  to  the  assignees.    Roe  v.  GaJUers,  2  T,R,  133. 

These  covenants  and  provisoes  will  be  more  particu! 
noticed  in  a  subsequent  part  of  the  work,  when  we  com 
treat  of  the  subject  of  forfeiture . 

Not  to  carry  on  a  particular  trade,  Sfc."]  A  very  ordii 
covenant  on  the  part  of  the  lessee,  in  leases  of  houses,  is, 
he  shall  not  carry  on  any  trade,  or  any  particular  trade  specii 
or  allow  of  the  same  to  be  carried  on,  in  the  house  demi 
And  where  the  covenant  was,  "not  to  use  or  exercise, 
permit  or  suffer  to  be  used  or  exercised,  upon  the  dem 
premises  or  any  part  thereof,  any  trade  or  business  whatsoe 
without  the  licence  of  the  lessor,"  &c. ;  and  the  lessee,  with 
the  licence  of  the  lessor,  afterwards  assigned  the  lease  t 
schoolmaster,  who  carried  on  his  business  of  schoolmastei 
the  house  and  premises :  it  was  holden  that  the  assignn 
was  a  breach  of  the  covenant.  Doe  v.  Keeling,  IM.&  S. 
See  Jones  v.  Thome,  1  JB.  Ss  C.  715,  post. 

To  insure."]  A  very  usual  covenant  on  the  part  of  the  les! 
in  all  demises  of  property  which  may  be  insured  by  fire,  it 
insure  the  premises  for  a  certain  amount,  either  generally 
in  some  particular  insurance  office,  and  usually  in  the  nam( 
the  lessor ;  with  a  covenant  also,  either  that  he  will  dep( 
the  policy  with  the  lessor,  or  that  he  shall  produce  and  sh 
it  to  him  whenever  he  shall  be  required  to  do  so.  This 
shall  have  occasion  to  notice  more  particularly  hereafter. 

As  to  the  management  of  farms.']  In  leases  of  farms,  th 
are  usually  a  number  of  covenants  upon  the  part  of  the  les 
introduced,  as  to  the  manner  in  which  the  farm  is  to 
managed,  the  course  of  cropping,  the  expenditure  upon  i 
farm  of  the  manure,  hay,  straw,  &c.  made  upon  it,  or  thai 
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hfty  or  straw  be  removed,  a  certain  quantity  of  manure,  in  pro- 
portion to  it,  shall  be  brought  upon  the  farm,  and  the  like. 
These,  of  course,  must  vary  very  much,  in  different  counties* 
according  to  the  course  of  husbandry  adopted  in  them.  Some- 
times these  covenants  are  introduced  for  the  purpose  of  en- 
forcing the  mode  of  cultivation  established  by  the  general 
custom  of  good  husbandry  in  the  particular  county  or  neighbour- 
hood, and  for  preventing  any  litigation  or  difference  in  reference 
to  the  custom ;  sometimes  they  are  intentionally  made  to  vary 
from  such  custom;  and  in  this  latter  case  the  covenant  is 
holden  to  exclude  and  supersede  the  custom.  And  therefore 
where  a  tenant  held  under  the  terms  of  an  expired  lease,  by 
which  it  was  stipulated  that  the  tenant,  on  quitting  the  farm, 
should  not  sell  or  take  away  any  of  the  manure  in  the  fold,  but 
should  leave  it  to  be  expended  on  the  land  by  the  landlord  or 
his  succeeding  tenant,  and  the  lease  contained  no  stipulation  as 
to  the  tenant  being  entitled  to  payment  for  such  manure ;  but 
by  the  custom  of  the  country,  although  the  tenant  would  be 
bound  to  leave  the  manure  in  like  manner,  yet  he  would  be 
entitled  to  payment  for  it :  it  was  holden  that  as  an  express 
stipulation  had  been  made  upon  the  subject,  the  custom  was 
thereby  excluded,  and  that  the  tenant  was  not  entitled  to  be 
paid  for  the  manure.  Roberts  v.  Barker,  1  Cr.  &  ilf.  808.  But  as 
far  as  the  custom  is  not  inconsistent  with  the  express  stipula- 
tions in  the  lease,  it  is  deemed  to  be  impliedly  engrafted  upon  it, 
and  to  form  part  of  the  contract  between  the  parties.  Hutton 
V.  Warren,  I  Mees,  &  W,  466.  And  the  courts  will  give  such 
a  construction  to  such  covenants,  as  will  best  effectuate  the 
intentions  of  the  parties.  A  covenant  by  a  lessee  that  he 
would  well  and  suffidentiy  muck  and  manure  the  demised  land 
with  two  sufficient  sets  of  muck  within  the  last  six  years  of 
the  term,  the  last  set  to  be  laid  on  the  premises  within  three 
years  of  the  expiration  of  the  term, — ^was  holden  to  be  satisfied 
by  the  tenant's  laying  on  two  sets  of  muck  within  the  last 
three  years,  if  he  should  think  proper  to  do  so.  Pawnall  v. 
Moora,  5  B.  &A.  416.  Where  a  tenant  stipulated  to  put  out 
and  spread  all  the  manure  in  the  middenstead,  or  on  any  other 
part  of  the  farm  or  the  meadow  land,  and  that  he  would  not 
sdl,  cart,  or  convey  away  dung,  compost,  or  manure  from  the 
said  form ;  and  a  stranger,  who  had  bought  two  cows  in  the 
ndghbourhood,  obtained  permission  of  the  tenant  to  leave 
them  on  his  farm  for  some  weeks,  bringing  provender  from 
his  own  farm  to  feed  them :  it  was  holden  that  the  manure 
made  by  these  cows  was  within  the  meaning  of  the  stipulation, 
and  that  the  tenant,  by  allowing  the  stranger  to  remove  such 
manure,  rendered  himself  liable  to  an  action  by  the  lessor. 
Hindle  v.  PoUeit,  6  Meet.  &  W.  529.  Where  a  tenant  covenants 
to  leave  the  manure  on  the  farm  at  the  end  of  the  tenancy, 
and  to  sell  it  to  the  incoming  tenant  at  a  valuation  to  be  made 
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by  certain  persona :  the  effect  of  this  is,  to  give  the  outg 
tenant,  although  he  have  in  other  respects  delivered  up  ] 
session,  a  right  of  onstead  for  his  manure  upon  the  farm, 
the  possession  of  and  property  in  it  remain  in  him  in 
mean  time;  and  if  the  incoming  tenant  remove  and  ua 
before  such  valuation,  he  is  answerable  to  the  other  in  t 
pass.  Beatyy,  Gibbs,  \6  East,  116.  On  the  other  hand 
the  outgone  tenant  wish  to  remove  it  before  such  valuati 
the  incoming  tenant,  it  seems,  may  lawfuUly  prevent  1 
from  doing  so.  Where  a  tenant  covenanted  to  consume 
the  hay  upon  the  farm,  or  for  every  load  of  hay  removed  ft 
it  to  bring  two  loads  of  manure  to  it;  and  after  leaving 
farm  at  the  end  of  the  term,  he  sold  the  hay  then  upon 
without  bringing  manure  instead  of  it,  according  to  his  co 
nant :  it  was  holden  that  although  the  bringing  of  the  man 
was  not  a  condition  precedent  to  the  removing  of  the  hay 
between  the  outgone  tenant  and  his  landlord,  yet  that 
incoming  tenant  might  refuse  to  allow  the  other  or  his  ven 
to  remove  it,  until  the  manure  for  it  were  first  brought  u{ 
the  farm.  Smith  v.  Chance,  2  £.  &  ^.  753.  "Where  the  les 
covenanted  to  permit  and  suffer  his  landlord,  during  the  1 
year  of  the  tenancy,  to  enter  upon  the  farm,  and  to  sow  clo' 
and  grass  seeds  with  the  lessee's  barley  and  oats ;  and  in 
action  on  this  covenant,  the  lessor  stated  as  a  breach,  tl 
although  the  tenant  in  the  last  year  sowed  twenty  acres  of  1 
farm  with  barley,  and  twenty  acres  with  oats,  yet  he  gave  h 
no  notice  thereof,  whereby  he  was  prevented  from  sowing  1 
clover  and  grass  seeds :  the  court  held  that  this  was  no  brea 
of  the  covenant,  which  made  no  mention  whatever  of  a 
notice ;  if,  indeed,  the  lessee  had  refused  to  give  him  notice 
might  be  otherwise*    Hughes  v.  Richman,  Cowp.  125. 

Usual  covenants^]  In  agreements  for  leases,  and  in  pow< 
of  leasing,  it  is  very  often  stipulated  that  the  lease,  when  pi 
pared,  shall  contain  all  usual  and  customary  covenants.  Wl 
are  to  be  deemed  usual  covenants  then  becomes  a  questic 
and  very  often  depends  upon  the  custom  or  usage  in  that  x 
spect  in  the  county  or  neighbourhood  where  the  premises  a 
situate,  often  upon  the  nature  of  the  property  itself.  Wh 
are  usual  covenants,  is  a  question  of  fact,  not  of  law.  Bennt 
T.  Wbmack,  3  Car,  &  P.  96.  Where  the  agreement  is  for 
net  rent,  a  covenant  that  the  tenant  shall  pay  land-tax,  sewer 
rate,  and  all  other  taxes,  is  an  usual  covenant.  Bennett 
Womack,  1  B,^  C,  627.  And  in  the  lease  of  a  public-hous 
a  proviso  for  re-entry  if  any  other  business  but  that  of 
victualler  should  be  carried  on  in  it,  was  holden  to  be  i 
usual  covenant,  it  being  proved  that  six  out  of  every  ten 
such  leases  contained  such  a  covenant.  Id.  But  in  othi 
casesj  a  restriction  against  carrying  on  trade  generally,  or  ai 
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particular  trade,  upon  the  demised  premises,  is  not  an  usual 
oovenant.  Propert  v.  Parker,  3  Mylne  &  K.  280.  Nor  is  a 
covenant  not  to  assign  without  licence  an  usual  covenant. 
Henderson  v.  Hcty,  3  JBro.  C.C.  632.  Church  v.  Brown,  15 
Fes.  268.  Fere  v.  Lovenden,  12  Te*.  179.  Jcrne*  v.  /onw.  Id. 
186.  But  «ee  Morgan  v.  Slaughter,  1  £s^p.  8.  On  the  other 
hand,  under  a  power  to  a  tenant  for  life  to  lease  for  years,  with 
the  usual  covenants,  provisoes,  &c.,  a  lease  containing  a  pro- 
viso that  in  case  the  premises  should  be  blown  down  or  burnt 
daring  the  tenancy,  the  lessor  should  rebuild  them,  or  other- 
wise the  term  should  cease, — was^  holden  not  to  be  an  usual 
proviso,  within  the  meaning  of  the  power.  Doe  v.  Sandham, 
1  T.  R.  705. 

ImpHed  covenants.']  A  covenant  by  the  lessee  to  pay  rent, 
may  be  implied  from  the  word,  "  yielding  and  paying"  in  the 
reddendum.  Person  Y.Jones,  2  Ro.  Rep.  399.  Ro.  Abr.  519. 
Styl.  387,  406,  431.  Bac.  Abr.  Covenant  B.,  Carth.  97,  232. 
Comb.  163.  And  seeHinde  v.  Gray,  I  M.  &  Gr.  195.  From 
the  words  "  concessi"  or  "  demisi**  a  covenant  for  quiet  enjoy- 
ment may  be  implied;  Spencer's  Case,  5  Co.  11  a.  Ro.  Abr. 
520.  Cro.  Jac.  73  ;  but  it  must  be  understood  to  extend  only 
to  an  eviction  by  one  who  hath  title.  2  Leon.  104.  Cro.  El. 
214.  2  Brouml.  161.  "Where  a  lessee  covenanted  that  he  would 
at  all  times  during  the  term  plough,  sow,  manure  and  cultivate 
the  demised  lands,  except  the  rabbit-warren  and  sheep-walk, 
this  was  holden  to  amount  to  an  implied  covenant  not  to  plough 
the  rabbit-warren  or  sheep-walk.  Duke  of  St.  Albans  v.  Ellis, 
16  East,  352.  But  no  warranty  or  covenant  by  implication 
shall  arise  from  the  words  "give"  or  "grant,"  in  any  deed 
executed  after  the  Ist  October,  1845.  8  &  9  Vict.  c.  106,  s.  4. 
And  in  cases  where  a  covenant  may  be  implied,  if  there  be  an 
express  covenant  in  the  lease,  upon  the  same  subject,  the  parties 
are  restrained  by  the  terms  of  the  express  covenant,  and  cannot 
maintain  an  action  on  the  implied  one.  Merril  v.  Frame, 
4  Taunt.  329.  Line  v.  Stephenson  et  al.,  5  Bing.  N.  C.  183. 
4  Id.  678.  Standard  v.  Forbes  et  ux.  6  Ad.  &  El.  572.  In  all 
cases  where  a  covenant  may  thus  be  implied,  it  is  treated  pre- 
cisely as  if  it  were  expressed  in  the  lease,  and  sued  upon  as  such. 


Stamps  on  Leases, 

If  a  written  lease  be  given  in  evidence,  it  must  be  correctly 
stamped.  The  following  are  the  stamps  required  upon 
leases: — 

Lease  of  any  lands  or  hereditaments,  granted  in  consideration 
of  a  sum  of  money  by  way  of  fine  or  premium  paid  for  the 
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same,  withoot  any  yearly  rent,  or  with  any  yearly  rent,  under 
20/. : — ^the  same  duty  aa  for  the  cmiYeyance  on  the  sale  of 
lands  for  a  sum  of  money  of  the  same  amount. 

{Save  and  except  leases  for  a  Kfe  or  lioes  not  exceeding  three,  or 
for  a  term  of  years  determinable  with  a  life  or  lives  not  er- 
ceeding  threes  by  whomsoever  granted,  and  leases  for  a  term 
absolute  not  exceeding  twenty-one  years,  granted  by  eccleHas^ 
tical  corporations,  aggregate  or  sole.) 

Lease  of  any  lands  or  hereditaments,  at  a  yearly  rent,  without 
any  sum  of  money  by  way  of  fine  or  premium  paid  for  the 


£  £  s.  d. 

Where  the  yearly  rent  shall  not  amount  to           20  1  0  0 
And  where  the  same 

shall   amount   to  £20  and  not  amount  to  100  1  10  0 

100                —                200  2  0  0 

200                —                400  3  0  0 

400                —                600  4  0  0 

600                —                800  5  0  0 

800                —               1000  6  0  0 

1000  or  upwards  -        -        -  10  0  0 

Lease  of  any  lands  or  hereditaments,  granted  in 
consideration  of  a  sum  of  money  by  way  of  fine 
or  premium,  and  also  of  a  yearly  rent  amounting 
to  20/.  or  upwards : — Both  the  ad  valorem  duties 
payable  for  a  lease  in  consideration  of  a  fine  only, 
and  for  a  lease  in  consideration  of  a  rent  only  of 
the  same  amount. 

{Save  and  except  the  leases  hereinbifore  excepted,) 

Lease  of  any  kind,  not  otherwise  charged  in  this 
schedule  -        -        -        -        -        -        -115    0 

And  for  the  counterpart  or  duplicate  of  any  lease 
hereby  charged  with  a  duty  not  exceeding  U.,  the 
like  duty  as  on  the  lease. 

And  for  the  counterpart  or  duplicate  of  any  other 

lease  whatsoever 110    0 

And  where  any  such  lease,  counterpart,  or  duplicate 
as  aforesaid,  together  with  any  schedule,  receipt, 
or  other  matter  pot  or  indorsed  thereon  or  an- 
nexed thereto,  shall  contain  2160  words  or  up-  •» 
wards,  then  for  every  entire  quantity  of  1080 
words  contained  therein,  over  and  above  the  first  i 
1080  words,  a  further  progressiye  duty  of  -        -    1    0    0 
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Esemptioru  from  the  preceding  and  aU  other  Stamp  Dutiek, 


of  waste  or  uneuliiiHited  lands  to  any  poor  or  labouring 
persons,  for  any  term  not  exceeding  three  lives,  or  ninety-nine 
years,  where  the  fine  shall  not  exceed  5s.,  nor  the  reservedrent 
one  guinea  psr  annum ;  and  the  counterparts  or  duplicates  of 
all  such  leases. 

If  the  lease  be  of  several  parcels,  at  different  rents,  it  may  be 
deemed  as  one  letting,  and  does  not  require  a  separate  stamp 
for  each  rent.  Done  v.  Jackson,  3  Brod,  &  B.  1 85.  Blount  t. 
Pearman,  I  Bing.  N.  C.  408. 

An  instrument  purporting  to  be  a  lease,  if  not  signed  or 
executed  by  the  lessor,  does  not  require  a  stamp  as  such. 
Doe  V.  Wiggins,  4  Q.  B.  367. 

Where  an  unstamped  lease  is  afterwards  stamped  by  order 
of  the  commissioners,  it  is  the  stamp  which  is  required  by  law 
at  that  time  that  must  be  affixed  to  it ;  and  this  will  be  deemed 
sufficient,  although  a  greater  stamp  would  have  been  required 
at  the  date  of  the  instrument.  Buckworth  v.  Simpson  et  al., 
1  Cr.  M.  &  R.  834. 


Entry  of  Lessee. 

The  lease  of  itself  vests  in  the  lessee  no  estate  whatever  in 
Hat  demised  premises ;  it  merely  gives  him  an  interesse  termini, 
a  light  to  enter  upon  and  take  possession  of  them.  So  that 
to  complete  the  title  of  the  lessee,  he  must  actually  enter  upon 
the  demised  premises ;  before  entry,  he  is  not  possessed,  and 
cannot  maintain  trespass  for  any  entry  upon  or  injury  to  the 
land  demised.  In  the  meantime,  however,  he  is  bound  by  his 
contract,  and  must  perform  all  the  covenants  in  his  lease; 
othervnse  the  lessor  will  be  entitled  to  his  remedies  against 


Where  the  term  is  to  commence  infuturo,  if  the  lessee  enter 
before  that  time,  he  is  a  disseisor,  and  the  lessor  may  main- 
tsin  ejectment  against  him.  Bac.  Ahr,  Lease  P.  But  if  he  do 
not  enter  before  or  on  the  day  his  term  commences,  he  may  do 
so  at  any  time  afterwards,  within  twenty  years  from  the  time 
his  right  of  entry  accrued.  And  having  entered,  and  obtained 
poneasion,  he  thereby  is  entitled  to  hold  the  demised  premises, 
not  only  against  all  strangers  not  having  title,  but  against  his 
lessor,  and  all  persons  claiming  title  under  him.  Where  A. 
let  fauMb  to  B.  for  one  hundred  years,  to  secure  an  annuity* 
and  sobject  thereto,  he  afterwards  let  the  same  lands  to  C.  f6r 
two  hundred  years,  to  secure  another  annuity;  C.  entered,  B. 
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did  not,  and  in  two  years  afterwards  D.  extended  the  lands 
under  an  elegit  against  A.,  upon  a  judgment  signed  after  the 
entry  of  C,  and  took  possession  :  in  trespass  by  C.  against  D., 
the  court  held  that  the  action  well  lay ;  by  his  entry  he  acquired 
the  actual  possession,  and  a  right  to  the  possession  as  against 
all  persons  except  B. ;  and  D.  could  acquire  no  right  by  his 
elegit,  except  subject  to  the  respective  rights  of  B.  and  C. 
ChatfieUL  v.  Pearher,  QB.&C,  543. 


Form  of  Leate  of  a  Dtoelling-house, 


Thii  indenture,  made  the  

day   of A.  D.  18 —     Between 

J.  S.  of ,  of  the  one  part,  and 

J.  N.  of ,  of  the  other  part. 

Whereas  the  said  J.  N.  hath  agreed 
with  the  said  J.  S.  for  a  lease  of  the 
messuage  and  premises  hereinafter 

described,  for  the  term  of years, 

from  tlie  day  of next, 

under  and  subject  to  the  rents  and 
covenants  hereinafter  reserved  and 
contained:  Now  this  indenture 
witnesseth,  that  in  pursuance  of  the 
said  agreement,  and  in  considera- 
tion of  the  yearly  rent  hereinafter 
reserved,  and  of  the  covenants  and 
agreements  hereinafter  contained 
on  the  part  of  the  said  J.  N.,  his 
executors,  administrators,  and  as- 
signs, to  be  respectively  paid,  ob- 
served, and  performed,  [and  also  of 
the  sum  of  five  shillings  to  the  said 
J.  8.  in  hand  paid  by  the  said 
J.  N.  at  the  time  of  the  sealing  and 
delivery  of  these  presents,  the  re- 
ceipt whereof  is  hereby  acknow- 
ledged,] he  the  said  J.  8.  hath 
granted,  bargained,  sold,  demised 
and  leased,  and  by  these  presents 
doth  grant,  bargain,  sell,  demise 
and  lease,  unto  the  said  J.  N.,  his 
executors,  administrators  and  as- 
signs (the  assigns  of  the  said  J.  N. 
being  with  such  licence  and  con- 
sent as  hereinafter  is  mentioned), 
all  that  messuage  or  tenement  and 
dwelling-house,  situate,  [&c.,  ex- 
cept, etc,]  Together  with  all  and 
singular,  the  outhouses,  buildings, 
coach-houses,  bams,  stables,  dove- 
houses,  yards,  cellars,  areas,  vaults, 
benefit  and  advantage  of  ancient 
and  other  lights,  ways,  paths,  pas- 
sages, drains,  pipes,  waters,  water- 
courses, lawAil  and  customary 
rights  and  privileges  of  common  of 
•very  kind,  and  all  and  every  other 


rights,  privileges,  advantages,  ease- 
ments, and  appurtenances  whatso- 
ever, to  the  said  messuage  or  tene- 
ment and  premises  belonging  or  in 
anywise  appertaining,  or  with  the 
same  or  any  part  thereof  now  or 
heretofore  lawfully  or  usually 
holden,  used,  occupied  or  em'oyed : 
To  have  and  to  hold  the  said  mes- 
suage or  tenement,  dwelling-house, 
and  all  and  singular  other  the  pre» 
mises  hereby  demised  or  otherwise 
assured  or  intended  so  to  be,  with 
the  several  rights,  members,  and  ap- 
purtenances, unto  the  said  J.  N. 
his  executors,  administrators,  and 
assigns,  (such  ass^ns  being  with 
the  licence  hereinaftier  mentioned), 

from  the  day  of  ,   now 

next  ensuing,  for  and  during  the 

full  and  complete  term  of yeara. 

from  thence  next  ensuing;  Yielding 
and  paying  for  the  same  yearly  and 
every  year  during  the  said  term 
(except  as  hereinafter  is  mentioned) 
unto  the  said  J.  8.,  his  heirs  and 
assigns,  [or  his  executors,  adminis- 
trators, and  assigns,]  the  clear  yearly 

rent  or  sum  cf  £ ,  of  lawftil 

money  of  Great  Britain,  by  equal 

quarterly  payments  on  the day 

of ,  the day  of ,  tlu^ 

day  of ,  and  the day 

of ,  in  each  and  every  year, 

during  the  said  term,  free  and  clear 
of  and  from  all  manner  of  parlia- 
mentary, parochial,  and  other  taxes,, 
rates,  assessments,  deductions,  or 
abatements  whatsoever,  whether 
now  or  at  any  time  hereafter  to  be 
imposed  upon  or  payable  in  respect 
of  the  said  premises  or  any  part 
thereof,  and  whether  any  such 
fixture  taxes,  rates  or  assessments 
shall  be  in  the  nature  of  those  now 
in  being  or  not  (the  land-tax  and 
■ewers-rate  only  excepted),  the  first 
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qurterlj  pajrment  of  the  said  yearly 
rent  or  earn  to   be  made  on  tiie 

day  of  ^-—  next  ensuing  the 

date  of  these  inesents. 

And  the  said  J.  N.,  for  himself, 
his  heirs,  executors  and  adminis- 
trators doth  liereby  ooTenant,  pro- 
mise, and  agree  to  and  with  the 
said  J.  8.,  hia  heirs  and  assigns, 
[or  liis  executors,  administrators  and 
assigns,]  in  the  manner  following, 
(that  is  to  say)  that  he  the  said 
J.  X^  his  executors,  administrators 
and  assigns,  shall  and  will  from 
time  to  time  and  at  all  times 
during  the  eontinuanoe  of  the  said 
term  hereby  granted,  well  and  truly 
pay  or  cause  to  be  paid  unto  the 
said  J.  8.,  his  heirs  and  assigns,  [or 
tais  executors,  administrators  and 
assigns,]  the  said  yearly  rent  or  sum 
of  £ — -—  of  lawfiil  money  afore- 
said, upon  the  several  days  and 
times,  SAd  in  the  manner  hereinbe- 
fbre  appointed  or  mentioned  for 
payment  thereof; 

And  also  well  and  truly  pay, 
satisfy,  and  discharge,  all  and  all 
■umner  of  taxes,  rates,  duties,  as- 
scssaients  and  impositions  whatso- 
ever, whether  parliamentary,  paro- 
diial  or  otherwise,  which  now  or  at 
any  time  hereafter  during  the  said 
term  are  or  may  be  payable,  for  or 
in  respect  of  the  said  premises,  or 
of  the  yearly  rent  hereby  reserved, 
and  whether  any  future  taxes,  rates, 
duties  or  assessmento  shall  be  in  the 
nature  of  tliose  now  in  being  or  not, 
(the  land-tax  and  sewers-rate 
afsresaid  only  excepted) ; 
And  also  that  he  the  said  J.  N., 
executors,  administrators  and 
,  shaU  and  wiU,  at  all  times, 
and  from,  time  to  time  during  the 
eoBtinnanee  of  tlie  said  term  hereby 
demised,  well  and  substantially  re- 
pair and  maintain,  and  keep  in  re- 
pair with  good  materials  at  his  and 
their  own  proper  expense  and  costs, 
all  and  every  part  of  the  messuage, 
tenement  or  dwelling-house  and 
psemises  hereby  demised,  together 
with  the  glass  and  other  windows, 
window-shutters,  doors,  locks,  fiu- 
tenings,  bells,  partitions,  ceilings, 
floors,  cUmney-pieces,  pavements, 
pdvies,  sinks,  drains,  cesspools, 
dstems,  pomps,  wells,  pipes,  and 
waterooofses  thereunto  belonging; 
and  also  all  such  fixtures,  buUd- 
ing^  improvements  and  additions 
whatsoever,  as  at  any  time  during  the 


said  term  shall  be  erected  or  made  by 
him  the  said  J.N.,  his  executors,, 
administrators  or  assigns,  upon  the 
said  premises  or  any  part  thereof; 

And  also  bear,  pay,  and  discharge 
a  reasonable  share  and  proportion 
of  the  charges  and  expenses  of  mak- 
ing, supporting,  repairing,  and 
amending  all  party  walls  and  gut- 
ters, which  now  are  or  at  any  time 
hereafter  during  the  said  term  shall 
belong  to  the  said  premises  or  any 
part  thereof; 

And,  moreover,  shall  and  will 
paint  or  cause  to  be  painted,  in  good 
and  proper  oil  colour,  all  and  every 
the  outer  doors,  gates,  rails,  win- 
dow-frames, and  other  the  outside 
wood  and  iron  work  of  the  said  pre-r 

mises,  at  the  end  of  the  first 

and  years  of  the  said  term^ 

and  paper  and  whitewash  in  a  good 
and  workmanlike  manner,  at  ther 

end  of  the  first and year* 

of  the  said  term,  all  and  singular 
such  part  of  the  said  premises  aa 
are  respectively  now  painted,  pa-> 
pared,  and  whitewashed ; 

And  Airther,  that  he  the  said 
J.  N.  his  executors,  administrators 
or  assigns,  shall  and  will  insure  or 
cause  to  be  insured,  at  his  and  their 
own  proper  costs  and  expense,  dur- 
ing the  said  term,  all  and  singular 
the  messuage,  tenement,  or  dwell- 
ing-house hereby  demised,  and  other 
the  erections  and  buildings  afore- 
said, against  loss  by  fire,  hi  the 

insurance  office,  or  in  some  other 

office  for  insurance  against  fire  to 
be  approved  of  by  the  said  J.  S., 
his  heirs  or  assigns  [  or  his  execu- 
tors, administrators  or  assigns,]  hir 
the  joint  names  of  the  said  J.  S., 
his  heirs  or  assigns,  \pr  his  execu- 
tors, administrators  and  assigns,} 
and  of  the  said  J.  N.,  his  executors, 
administrators  or  assigns,  for  and 

in  the  full  sum  of  £ at  the 

least.  And  also  shall  and  will,  upon 
every  reasonable  request  of  the  said 
J.  S.,  his  heirs  or  assigns  {or  hia 
executors,  administratorsor  assigns], 
produce  unto  him  or  them  the  po- 
licy, receipts  and  other  vouchers, 
of  or  for  such  insurance;  and  in 
deftiult  of  making  such  insurance- 
as  aforesaid,  or  in  producing  the 
said  policy  or  vouchers,  it  is  hereby 
declared  and  agreed  that  the  said 
J.  8.,  his  heirs  or  assigns,  {or  his 
executors,administrators  or  assigns,] 
shaU  be  at  liberty  to  effiact  the  same- 
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in  the  tfaiawiil  fum,  sb 
the  pnmittm  and  duty  payaUe  from 
time  to  time  on  aeocmnt  thereof  to 
the  mid  J.  N.,  his  executors,  ad- 
ministraton  and  assigns,  with  inte- 
icst  after  the  rate  of  fire  per  cent. 
per  annum  ftom  the  time  of  pajiog 
Ike  same;  and  that  he  the  said 
J.  N^  his  ezeentm  or  administra- 
ton,  shaU  and  will  repay  the  same 
to  the  said  J.  S^  his  heirs  and  as- 
rign^  [or  his  executors,  admini- 
strators and  assigns],  at  the  then 
wax  quarter-day  for  the  payment 
d  tiie  rent  hereinbefore  reserved. 
And  in  case  the  said  messuage  or 
tenement  and  premises,  or  vuw  part 
thereof  shall  at  any  time  during 
the  said  term  be  destroyed  or  da- 
m^;ed  by  fire,  then  and  as  often  as 
the  same  shall  happen,  all  such 
sums  of  money  as  shall  be  paid  by 
tiie  ptopiietors  of  the  said  insurance 
ofioe,  by  ylrtne  or  in  consequence 
of  any  such  policy  or  policies  Ot 
insuranoe,  shall  fortiiwitii  or  with 
all  couTenient  speed  be  laid  out 
and  applied  in  and  towards  tiie  sub- 
stantially rebuildh«,  reiwiating,  re- 
pairing, and  making  fit  fox  habita- 
tion, sack  parts  of  the  said  premises 
a»  shall  be  so  destroyed  or  damaged 
as  aforesaid.  And  in  case  the  sum 
or  sums  of  money  whidi  shall  be 
paid  by  the  proprietors  of  the  said 
insurance  offlce  shall  not  be  suffi- 
cient for  that  purpose,  then  and  in 
such  case  he  the  said  J.  N^  his  ez- 
«eators,  administrators  or  assigns, 
diaU  and  will  out  of  his  or  their 
own  iHtiper  monies  pay  and  make 
good  any  deficiency  therein.  And 
it  is  Airther  agreed  that  no  abate- 
ment or  suspension  of  the  rent  here- 
I^'reserred  or  any  part  thereof  shall 
be  made  to  or  required  by  the  said 
J.  N.,  his  executors,  administrators 
or  assigns,  ftxr  or  on  account  of  any 
audi  accident  by  firo  as  aforesaid, 
or  on  account  of  the  said  pretaises 
being  rendered  incapable  of  being 
eoci^ptod  by  means  thereof,  or  dur- 
ing the  rebuilding  or  reparation  of 
the  same^  or  on  any  other  account 
iHiatsoerer  relating  thereto. 

PTOTided  always,  and  it  is  hereby 
fcrther  declared  and  agreed  that  it 
shaU  be  lawftil  for  tiie  said  J.  8., 
his  heirs  or  assigns,  [or  his  ezecn- 
totSy  administrators  and  assigns],  or 
his  or  their  surveyor,  either  alone 
or  with  workmen  and  others,  twice 
in  erery  year  during  the  said  term 


(oroflener,  if  he  or  they  shall  see  oe- 
easion)  at  seasonable  times  in  the  day- 
time [and  on  giving  one  day's  pre- 
vious notice  tfaere<rf  to  the  said  J.  N^ 
his  executors,  administrators  or  as- 
signs,} to  enter  into  and  upon  the 
messuage,  tenement,  or  dwdling- 
house,  and  premises  hereby  demised, 
or  any  part  of  tiie  same,  for  the  por^ 
pose  of  viewing  and  examining  the 
state  and  conditiom  thereof,  or  tak- 
ing a  schedule  or  inventoiy  of  the 
fixtures  then  being  thereupon;  And 
that  in  case  any  defects  or  want  of 
reparation  of  the  said  premisea  or 
any  part  thereof,  or  any  removal 
of  fixtures,  shall  be  then  found  or 
^miear,  he  the  said  J.  N.,  his  ex- 
ecutors, administrators  or  assigns^ 
shall  and  will,  upon  notice  thereof 
in  writing  betog  given  to  him  or 
them  by  the  said  J.  8.,  his  heirs  or 
assigns,  [or  his  executors,  admini- 
Btrators  <nr  assigns,]  cause  the  same 
premises  to  be  forthwith  well  and 
substantially  repaired  or  amended 
in  all  things,  and  the  said  fixtures 
reinstated  and  replaoed. 

And  tiie  said  J.  N.  doth,  in  maa- 
ner  and  form  aforesaid,  further  co- 
venant and  declare,  that  he  the  said 
J.  K.,  his  executors,  administrators 
or  assigns,  shall  not  nor  will,  at 
any  time  during  the  continuance  of 
the  tenn  hereby  granted,  use,  exer- 
cise OT  carry  on,  nor  permit  or  su^ 
for  to  be  used,  exercised  w  carried 
on,  in  or  upon  the  messuage  or 
tenement  and  premises  hefebjr 
demised  or  any  part  thereof,  any 
[or  either  of  the  trades  or  busincssce 
of  vintner,  distiller,  breww,  flruit- 
seller,  herb  seller,  coflte-houae  or 
tavern  keeper,  ale-house  keeper, 
victualler,  tripe-boiler,  butcher  or 
sdler  of  tripe  ot  meat,  baker,  pastry- 
cook, poulterer,  fishmonger,  diecso 
monger,  housdiold  broker,  dealer 
in  old  iron,  Ikrrier,  worUng  hatter, 
working  cutter,  chimney  sweepor, 
bagnto  keeper,  coach-maker,  soap- 
boiler, taUow-cfaandler,  tallow- 
melter,  sugar -baker,  blaeksmittiy 
whitesmitti,  coppersmith,  working 
braxier,  tinman,  plumber,  dyer,  or 
any  other]  noxious,  noisy  or  oflte- 
sive  trade  or  business  wliatsoever, 
without  the  consent  in  writing,  un- 
der the  hand  of  the  said  J.  &,  Us 
heirs  or  assigns,  [or  his  execntanw 
administrators  or  asaigna,]  obtained 
for  that  purpose;  nor  witiumt  th« 
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f»  to  be  made  at  anj  tfane  during 
tbe  taid  tenn,  oriAor  upon  the  ez- 
'  n  lliefeof;  vnj  pablic  sale  or 
lof  iMrafleliold  goods,  mother 
I  in  or  upon  the  said  demised 
■ea,  or  any  part  thereof,  nor 
eonicrt  the  said  premises  or  any 
part  flkereof  into  a  shop,  warehouse, 
dBd  fat  the  sale  of  coiJs,  potatoes, 
lagBhililin  or  Tietoais  of  any  kind 
vhalBoever,  without  sudi  emisent 
in  wxttiJig  aa  aiofesaid. 

And  also,  that  he  the  said  J.  N., 
his  esncntors,  administrators  or  as- 
signs, shaU  not  nor  will,  during  the 
tana  bereby  granted,  give,  demise, 
M^  aaaign,  set  orer,  or  otherwise 
part  with,  (except  by  hb  last  will 
or  teatament)  or  cause  or  procure 
to  be  given,  granted,  demised,  let, 
asrigiied,  or  set  orer,  either  by  the 
act,  deed,  permission,  or  sufferance, 
crdelkalt  of  him  or  them,  tlie  present 
iataitaie  of  lease,  or  tlie  premises 
haeby  demised  m  any  part  thereof, 
or  his  or  their  estate,  term  or  inte- 
nst  therein,  or  any  part  of  the 
sHse,  unto  any  person  or  persons 
vhonuoeTer,  witliout  tlie  consent 
ad  licence  of  the  said  J.  8.,  his 
heirs  or  assigns,  {or  his  executors, 
adminjatrators  or  assigns,]  first  liad 
and  obtained,  under  his  or  their  hand 
er  lespectlTe  hands,  for  that  pur- 
poae ;  [and  it  is  iKreby  further  de- 
daxed  and  agreed  that  such  licence 
if  obtained,  shaU  not  extend  or  be 
deemed  or  construed  to  extend  (un- 
less the  same  be  generally  and  un- 
imti  it  lively  given)  to  any  future 
asri^aee  or  lessee  of  the  said  premises 
er  any  part  tliereof,  or  be  cmisi- 
dcred  asa  waiver  of  the  present  co- 
venant for  restraining  the  assign- 
ment, under-letting,  or  disposing  of 
fte  said  premises,  but  studl  ftom 
lime  to  time,  as  and  wlienthe  same 
shall  be  given,  be  limited,  confined 
and  restricted  to  tiie  particular  per- 
son therein  named,  and  to  other  tlie 
tvma  and  true  intent  and  meaning 

ths t,  any  rule  of  law  or  equity 

to  the  contrary  notwithstanding. 
Provided  always,  nevertheless,  that 
the  proviao  or  agreement  hereinbe- 
iaie  last  contained,  is  and  is  bereby 
dedared  to  be  meant  and  intended 
to  and  for  the  sole  end  and  intent 
ftat  the  said  messuage  or  tenement 
and  premises  may  not  be  assigned 
or  letten  unto,  or  become  tlie  pro- 
perty of  any  indigent  or  other  im- 
proper penon  or  persons,  and  not 


to  restrata  or  prevent  the  said  J.ir., 
his  executors,  administratws  or  as- 
signs, from  assigning,  letting,  part- 
ing with  or  disposing  of  the  said  pre- 
mises, or  any  part  thereof,  or  any 
estate  or  interert  therein  to  any  re- 
spectable and  responsible  person  or 
persons  who  may  be  desiroos  of 
taking  the  same ;  and  that  the  said 
J.  8.,  his  heirs  or  assigns,  shall  aot» 
nor  will  arbitrarily  and  withoat 
good  and  sufficient  cause  assigned, 
withhold  such  consent  as  aforesaid, 
nor  shall  nor  will  demand  <n  require 
any  sum  of  money,  reward,  pre- 
mium or  gratuity  for  giving  or 
granting  the  same. 

And  moreover  the  said  J.  N.doth 
hereby  covenant,  declare  and  agree 
with  and  to  the  said  J.  8.,  his  heira 
and  assigns,  \pr  his  executors,  ad- 
ministrators and  assigns,]  that  it 
shall  be  lawful  for  him  and  them, 
or  his  or  their  servants  or  agents, 
at  any  time  or  times  within  tlie  last 
three  months  next  preceding  the  ex- 
piration of  the  said  term  of 

years  hereby  demised,  to  affix  or  set 
up  a  printed  or  other  notice  upon 
any  conspicuous  part  of  the  said 
demised  premises  (not  being  upon 
any  window  or  door  thereof)  that 
the  said  premises  will  be  to  be  let 
at  the  expiration  of  the  said  term ; 
and  also  at  any  seasonable  time  in 
the  day-time  to  enter  into  and  upon 
the  said  demised  premises,  or  any 
part  thereof,  to  show  the  same  to 
any  person  or  persons,  who  may 
be  desirous  of  viewing  the  same. 

And  lastly,  that  he  the  said  J.  N., 
his  executors,  administrators  and  as- 
signs, shall  and  will,  at  the  expira- 
tion or  other  sooner  determination 
of  the  said  term  of years  here- 
by granted,  peaceably  and  quietly 
leave,  surrender,  and  yield  up  unto 
the  said  J.  8.,  his  heirs  or  assigns, 
\pr  his  executors,  administrators  or 
assigns,]  or  to  whomsoever  else  he 
or  they  shall  direct,  all  and  singular 
the  said  messuage  or  tenement 
dwelling-house  and  premises  lierdiy 
demised,  together  with  Ihe  several 
fixtures  and  other  things  mentioned 
in  the  schedule  hereunder  written  or 
hereunto  annexed,  and  also  aU  other 
fixtures  which  shall  then  be  there~ 
upon  or  thereunto  belonging  (ranges, 
stoves,  bells,  and  other  things  be- 
longing to  the  said  lessee,  his  ex- 
ecutors, administrators  or  assigns 
only  excepted)  in  a  good  state  of 
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repair  and  condition  in  all  things, 
(reasonable  allowance  being  made 
for  tlie  use  and  wear  thereof),  and 
that  without  any  notice  being  given 
to  or  i^equired  by  him  or  them  for 
that  purpose,  and  in  default  of  his 
or  their  so  peaceably  and  quietly 
leaving,  surrendering,  and  yielding 
up  possession  of  the  said  premises 
as  aforesaid,  he  the  said  J.  N.,  Iiis 
executors,  administrators  and  as- 
signs, shall  and  will,  well  and  truly 
pay  unto  the  said  J.  S.,  his  heirs  or 
assigns,  {or  his  executors,  admini- 
strators or  assigns,]  double  the  ac- 
tual value  of  the  said  premises  for 
80  long  a  time  as  he  or  they  shall 
continue  in  possession  thereof  (the 
tame  to  be  paid  at  the  days  and 
times   hereinbefore    appointed    for 

payment  of  the  yearly  rent  of  £ 

hereby  reserved) ;  and  that  all  and 
every  the  covenants,  provisions  and 
agreements  herein  contained,  on  the 
part  of  the  said  J.  N.,  his  executors, 
administrators  and  assigns,  to  be 
observed  or  performed,  shall  con- 
tinue and  be  obligatory  and  bind- 
ing upon  him  and  them  in  the  same 
manner  to  all  intents  and  purposes 

as  if  the  term  of years  hereby 

granted  were  still  in  continuance 
and  unexpired. 

Provided  always,  and  these  pre- 
sents are  upon  this  express  condi- 
tion nevertheless,  that  if  the  said 
yearly  rent  or  sum  of  £ ,  here- 
inbefore reserved  or  made  payable, 
or  any  part  thereof,  shall  be  in  ar- 
rear  and  unpaid  for  the  space  of 
twenty-one  days  next  after  any  of 
the  days  or  times  hereinbefore  ap- 
pointed for  the  payment  thereof,  and 
the  same  shall  be  lawfully  demanded 
upon  or  at  any  time  after  the  ex- 
piration of  the  said  twenty -one 
days,  and  shall  not  upon  such  de- 
mand be  Ailly  paid  up  and  satis- 
fled  ;— or  if  the  said  J.  N.,  his  exe- 
cutors, administrators  or  assigns, 
4.0  or  shall  permit  or  suffer  to  be 
carried  on  or  upon  the  said  demised 
premises,  any  of  the  offensive  or 
■other  trades  or  businesses  hereinbe- 
fore mentioned; — or  do  or  shall  as- 
sign, let,  set  over  or  otherwise  part 
with  the  said  premises,  or  his  or 
their  estate  or  interest  therein  or 
any  part  of  the  same,  contrary  to 
the  covenants  and  agreements  here- 
inbefore contained, — or  shall  neglect 
or  fail  in  the  performance  or  ob- 
)  of  any  other  the  covenants 


and  agneemento  hereinbefore  con- 
tained which  by  him  or  them  are 
to  be  performed  or  observed,  ac- 
cording to  the  true  intent  and  mean- 
ing of  the  same  respectively, — ^then 
and  flrom  thenceforth,  and  in  either 
of  the  said  cases,  the  covenant  for 
quiet  ei^oyment  hereinafter  con- 
tained shall  wholly  cease  and  be 
void,  and  the  said  J.  S.,  his  heirs 
and  assigns,  {or  his  executors,  ad- 
ministrators and  assigns,]  shall  or 
lawfully  may,  immediately  upon  or 
at  any  time  after  any  sudi  breach, 
non-observance,  or  non-perform- 
ance, enter  into  and  upon  the  pre- 
mises liereby  demised,  or  any  part 
tliereof  in  the  name  of  the  whole, 
and  repossess,  retain,  and  eiyoy  the 
same,  as  of  his  and  their  former 
estate,  and  as  if  these  presents  had 
not  been  made,  any  thing  herein- 
before contained  to  the  contrary 
thereof  in  anywise  notwithstanding. 

And  the  said  J.  8.  for  himself,  his 
heirs,  executors  and  administrators, 
doth  covenant  and  declare  to  and 
with  the  said  J.  N.,  liis  executors, 
administrators  and  assigns,  by  these 
presents,  in  manner  following,  (that 
is  to  say,)  that  he  the  said  J.  S.,  at 
the  time  of  the  sealing  and  delivery 
hereof,  hath  full  and  lawful  power 
and  authority  to  grant  and  demise 
the  messuage  or  tenement  and  pre- 
mises hereby  demised,  leased  or 
otherwise  assured,  or  intended  so  to 
be,  at,  for,  and  upon  the  rent,  term 
and  conditions  hereinbefore  reserved 
and  contained  respecting  the  same, 
and  according  to  the  true  intent  and 
meaning  of  these  presents; 

And  that  he  the  said  J.  N.,  his 
executors,  administrators  and  as- 
signs, paying  the  yearly  rent  hereby 
reserved  at  and  upon  the  days  and 
times  and  in  the  manner  hereinbe- 
fore appointed  for  payment  thereof, 
and  performing  and  observing  the 
covenants  and  agreements  hereinbe- 
fore contained  by  him  and  them  to 
be  performed  and  observed,  shall 
and  lawfully  may  peaceably  and 
quietly  have,  hold,  use,  occupy  and 
ei\joy  the  same  messuage  or  tene- 
ment and  premises,  with  their  re- 
spective rights,  members  and  appur- 
tenances, for  and  during  the  term 

of  expressed    to    be  hereby 

granted  thereof,  without  any  lawful 
denial,  let,  hindrance,  molestation 
or  interruption  whatsoever,  of  or  by 
him  the  said  J.  8.,  his   heirs   or 
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,  [or  his  executors,  adminU 
stnttNTS  or  assigns,]  or  any  other 
penoa  or  persons  whomsoever. 

And  moreover,  that  he  the  said 
J.  S.,  and  his  hdrs,  [or  executors 
or  administrators,]  and  all  and 
everj  person  or  persons  so  claiming 
or  entitled  as  last  aforesaid,  shall 
and  will,  from  time  to  time  and  at 
an  times  hereafter  during  the  term 

of  years  herebj  granted   as 

ateesaid  or  intended  so  to  l>e,  upon 
every  reasonable  request,  and  at  the 
cost  and  expense,  of  the  said  J.  N., 
his  executors,  administrators  and 
assigns,  maJie,  do,  execute  and  per- 
fect, with  all  reasonable  dispatch, 
all  and  every  such  further  and  other 
lawful  and  reasonable  acts,  deeds. 


conveyances,  matters  and  things 
whatsoever,  for  tiie  further,  better 
and  more  perfectly  or  satisfectorily 
demising,  leasing,  assuring  and 
Gonflrming  the  said  messuage  or 
tenement  and  premises  hereby  de- 
mised or  mentioned  or  intended  so 
to  be,  unto  the  said  J.  N.,  his  exe- 
cutors, administrators  and  assigns, 
for  and  durii^  all  the  residue  and 
remainder  which  shall  be  then  to 
come  and  unexpired  by  effluxion  of 
time,  of  or  in  the  said  term,  as  he 
the  said  J.  N.,  his  executors,  admi- 
nistrators or  assigns,  or  his  or  their 
counsel  learned  in  the  law,  being 
of  the  degree  of  a  bairister,  shall 
reasonably  require. 
In  witness,  &c. 
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This  indenture  made  the day 

of ,  A.  D.  18—  Betveen  J.  i8. 

of ,  of  the  one  part,  and  J.  N. 

of ,  of  the  other  part:  Whereas 

the  said  J.  N.  has  agreed  with  the 
said  J.  S.  for  a  lease  of  the  mes- 
suage, farm,  and  lands  hereinafter 

described,  for  the  term  of years, 

from  the  day  of ,  under 

and  subject  to  the  rent  and  cove- 
nants hereinafter  contained:  Now 
this  indenture  witnesseth,  that  for 
and  in  oonsideration  of  the  rent 
hereinafter  reserved,  and  of  the  co- 
venants and  agreements  hereinafter 
contained  on  the  jMurt  of  the  said 
J.  N.,  his  executors,  administrators 
and  assigns,  to  be  paid,  observed 
and  performed  respectively,  he  the 
■aid  J.  8.  hath  granted,  demised, 
leased,  and  to  farm  let,  and  by 
dkese  presents  Doth  grant,  demise, 
lease,  and  to  farm  let,  unto  the  said 
J.N.,  his  executors,  administrators 
and  assigns  (such  assigns  being  to 
be  approved  of  as  hereinafter  men- 
tioned), all  that  messuage  or  tene- 
ment and  farm-house  situated,  [&c.] 
caned  or  known  by  the  name  of 
,  together  with  the  arable,  mea- 
dow, and  pasture  land,  thereto  be- 
loBf^ng,  containing  in  the  whole  by 

estimation acres,  be  the  same 

more  or  less,  as  the  same  were  late 
in  the  tenure  or  occupation  of ; 

Except  and  always  reserved  out 
of  this  present  demise  unto  the  said 
J.  8.,  his  heirs  and  assigns  [or  his 
executors,  administrators  and  as- 
signs], all  timber  and  timber-like 


trees,  and  trees  likely  to  become 
timber,  and  all  other  trees  whatso- 
ever, whether  now  standing  or  be- 
ing, or  which  hereafter  during  the 
said  term  shaU  be  standing  or  being, 
upon  the  said  demised  premises  or 
any  part  thereof,  (except  pollard 
and  such  other  trees  as  have  here- 
tofore been  usually  lopped  and 
topped,  or  pared  or  pruned,  so  far 
as  relates  to  the  loppings  and  tops 
thereof,  and  orchard  and  other  ftiiit 
trees  in  respect  of  the  firuit  or  an- 
nual produce  thereof) ; 

And  also  aU  mines,  minerals, 
quarries,  marie,  clunch  and  gravel 
pite,  rivers  and  ponds,  in  or  upon 
the  same  (otiier  than  as  hereinafter 
mentioned) ; 

And  also  the  whole  and  sole 
right  of  killing  game  upon  the  said 
lands; 

With  liberty  of  ingress,  egress 
and  regress  for  the  said  J.  S.,  his 
heirs  or  assigns,  \pr  his  executors, 
administrators  and  assigns,]  in,  over 
and  upon  the  said  premises,  to  fell, 
saw,  lop,  top,  root-up,  and  carry  away 
the  said  timber  and  other  trees,  ex- 
cept as  aforesaid,  and  dig  and  work 
the  said  mines,  quarries,  and  pits, 
and  the  produce  and  product  there- 
of, with  servants,  workmen,  horses, 
carts  and  carriages,  or  otherwise 
howsoever.  And  also  tn»  liberty 
to  plant  trees,  layers,  and  quicksets, 
and  acorns  or  other  seeds  or  plants 
in  the  several  banks  or  hedge-rows, 
in,  upon  or  belonging  to  the  de- 
mised premises,  with  like  ingress. 
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agrms,  and  Mgraw,  to  and  for  the 
takl  J.  &,  hit  hein  or  assigns,  [or 
his  executors,  administrators  or  as- 
signs,] to  fence  the  same,— and  to 
stock  and  replenish  the  fish  and 
other  ponds  and  waters, — and  ftom 
time  to  time  to  view  and  see  the 
state  and  management  thereof  re- 
spectiTely;  and  also  firee  libertj, 
lioence  and  leave  to  and  for  the 
said  J.  S.,  his  heirs  and  assigns,  [or 
his  executors,  administrators  and 
assigns,]  and  liis  and  their  friends, 
game-iceepers,  followers  and  ser- 
vants, or  any  person  or  persons  an- 
fliorized  by  him  in  that  behali^  to 
bnnt,  hawlc,  course,  shoot,  and  sport 
in,  over  and  upon  the  said  demised 
lands  and  premises,  and  to  flsh  in 
the  ponds  and  waters  thereof,  at  all 
seasonable  times  during  the  said 
term,  and  also  to  go  into,  upon  or 
over  the  said  premises,  or  any  part 
tiieieof  upon  or  for  any  other  rea- 
sonable purpose  or  occasion  what- 
soever, doing  thereby  no  wilful  or 
unnecessary  iojury  or  damage  to 
the  com,  grass,  hay,  woods,  or 
jGenoes  of  the  said  J.  N.,  his  execu- 
tors, administrators  or  assigns: 

To  have  and  to  hold  the  said  mes- 
suage or  tenement,  farm,  lands  and 
premises,  liereby  demised  and  leased 
or  mentioned  or  intended  so  tobe,with 
their  appurtenances,  unto  the  said 
J.  N.,  his  executors,  administrators 
and  assigns  (such  assigns  being  so 
approved  of  as  hereinafter  men- 
tioned), flrom  the day  of 

now  last  past,  for  and  duringjthe  foil 

and   complete  term  of years 

thence  next  ensuing :  Yieldu^  and 
paying  for  the  same  yearly,  and 
mar  J  year,  during  the  said  term, 
unto  the  said   J.  S.,  his  heirs  or 

assigns,  the  rent  or  sum  of  £ , 

of  lawful  money  of  the  United 
Kingdom,  by  equal  quarterly  pay- 
ments, on  tlie day  of ,  the 

day  of  9  tiie day  of 

,  and  the day  of ,  in 

every  year,  the  first  payment  theieof 
to  commence  and  be  made  on  the 

day  of next  ensuing  the 

date  of  these  presents; 

And  also  yielding  and  paying 
vnto  him  and  them,  yearly  and 
every  year  during  the  same  term, 
"fyf  way  of  liquidated  damages,  and 
not  for  or  by  way  of  penalty  or  in 
terrorem,  the  further  yearly  rent  or 

sum  of  £ ,   on  the  days  and 

times  aforesaid,  for  every  acre  of 


meadow  or  pasture  land  or  ground^ 
which  he  the  said  J.  N.,  his  ex- 
ecutors, administrators  or  assigns^ 
shall  plough,  dig,  break  up,  or 
otherwise  convert  into  tillage,  and 
for  every  acre  of  land  (whether 
meadow,  pasture,  arable  or  other 
land  or  ground)  which  he  or  they 
shall  husband  or  manage  contrary 
to  the  covenants  and  agreementa 
hereinafter  contained,  and  so  in 
proportion  for  any  greater  or  less 
quantity  tlian  an  acre ; 

And  abo  yielding  and  paying  unto 
the  said  J.  8^  his  heirs  and  assigns, 
[or  his  executors,  administrators  and 
assigns,]  over  and  above  and  in  ad- 
dition to  tlie  several  yearly  rents^ 
and  other  sums  hereinbefore  re- 
served or  made  payable,  such  sum 
or  sums  for  or  in  tiie  nature  of  rent 
as  shall  be  equal  to  or  after  the  rate 
of  five  per  cent,  per  annum,  for  or 
upon  all  and  every  or  any  sum  or 
sums  which  the  said  J.  S.,  his  heirs 
or  assigns,  [or  executors,  administra- 
tors or  assigns,]  shall,  from  time  to 
time  or  at  any  time  or  times  durins 
the  said  term,  lay  out  or  expend  by 
or  with  the  consent  of  the  said 
J.  N.,  his  executors,  administratora 
or  assigns,  in  inclosing,  draining^ 
fencing,  building  or  other  improve- 
ments in,  upon  or  about  tiie  said 
farm  and  premises  or  any  part 
thereof,  the  first  payment  of  the  said 
further  or  additional  rentsor  sums  ta 
be  made  on  such  of  the  said  days  of 
paymente  of  the  first  or  principal 
rent  hereinbefore  reserved,  as  shall 
next  happen  after  any  such  conver- 
sion or  expenditure  as  aforesaid; 

All  and  every  which  said  first  and 
further  and  other  rent  or  rents 
hereby  reserved,  are  and  shall  be 
paid  and  payable  free  and  clear  of 
and  from  all  and  all  manner  of 
parliamentary,  parochial  and  odier 
taxes,  rates,  assessments,  deducUona 
and  abatements  whatsoever,  [wfae> 
ther  already  or  at  any  time  or  timea 
hereafter  to  be  imposed  or  payable 
for,  upon  or  in  respect  of  tiie  said 
premises,  or  any  part  thereof,  or 
the  yearly  rent  hereby  reserved  or 
any  part  thereof,  or  chargeable  upon, 
the  said  J.  8.,  his  heirs  or  assigns, 
[or  his  executors,  administrators  or 
assigns,]  for  or  in  relation  to  the 
same,  and  whether  any  future  taxes,, 
rates  or  assessments  shall  be  in  the 
nature  of  those  now  in  being,  or 
not],  tlie  land-tax  and  sewers-rate 
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itznj,  payable  by  or  assessable  npon 
die  landlord  of  the  said  premises 
for  the  time  being  in  respect  there- 
of, only  excepted. 

And  the  said  J.  K.,  for  himself, 
his  heirs,  executors,  and  admi- 
nistrators doth  hereby  covenant, 
]HK>mise  and  agree  with  and  to 
the  said  J.  S.,  his  heirs  and  as- 
signs, [or  his  executors,  adminis- 
trators and  assigns],  that  he  the  said 
J.  N.,  his  executors,  administrators 
and  assigns,  shall  and  will,  from 
time  to  time,  and  at  all  times 
daring  the  continuance  of  the  said 
term  hereby  granted,  well  and 
truly  pay  or  cause  to  be  paid  unto 
the  said  J.  S.,  his  heirs  and  assigns, 
[or  his  executors,  administrators 
axtd  assigns],  the  said  yearly  rent  or 

sum  of  jC ,   and  also  the  said 

sereral  additional  rents  or  annual 
fimis  hereinbefore  respectively  re- 
served or  made  payable,  in  lawful 
nu»ey  aforesaid,  upon  the  several 
days  and  in  the  manner  hereinbe- 
fore mentioned  or  appointed  for 
payment  thereof,  and  according  to 
the  true  intent  and  meaning  of  these 
presents.  And  also  tliat  the  said 
additional  sums  shall  not  be  taken 
or  considered  as  penal  suras,  but  as 
settled  and  liquidated  payments  or 
duDoages  and  rent,  any  rule  of  law 
or  equity  to  the  contrary  notwith- 
standing. And  also  that  the  receipt 
of  the  said  (J.  S.,)  his  heirs,  assigns 
or  agents,  for  the  said  yearly  rent  of 

£ ,  shall  not  be  any  bar  or  pre- 

dnsion  for  his  recovering  any  or 
other  of  the  said  additional  rents 
incurred  at  or  for  any  year  or  time, 
not  exceeding  three  years  firom  the 
time  of  the  same  having  been  in- 
curred. 

And  also  well  and  truly  pay, 
satisfy  and  discharge  all  and  all 
manner  of  taxes,  rates,  duties,  as- 
sessments and  impositions  what- 
soever, whether  parliamentary,  pa- 
rodiial  or  otherwise  [and  whether 
tJie  same  now  are,  or  shall  or  may, 
at  any  time  hereafter,  during  the 
eontinuance  of  the  said  term,  be 
latwfuUy  assessed  or  imposed  upon, 
or  payable  for  or  in  respect  of  the  said 
demised  premises  or  any  part  there- 
of or  the  yearly  rent  hereby  re- 
served or  any  part  thereof,  or 
cfaaigeable  upon  the  said  J.  S.,  his 
heirs  or  assigns,  [or  his  executors, 
administrators  or  assigns,]  in  re- 
*pect  thereof,]    and   whether  any 


such  future  taxes,  rates,  duties  or 
assessments  shall  be  in  nature  of 
those  now  in  being  or  not,  (the 
land-tax,  sewers-rate,  and  prop^ty- 
tax  aforesaid  only  excepted) : 

And  also  that  he  the  said  J.  X.# 
his  executors,  administrators  and 
assigns  shall  and  will,  at  all  times 
and  from  time  to  time,  during  the 
continuance  of  the  term  hereby  de- 
mised, well  and  substantially  repair 
and  keep  repaired,  in  a  workman- 
like manner  and  with  good  mate- 
rials, at  his  and  their  own  proper 
expense  and  costs,  (accidents  and 
damage  happening  by  fire  only  ex- 
cepted ),  all  and  every  the  messuage  or 
tenement  and  dwelling-house  hereby 
demised,  and  all  and  every  the  glass 
and  other  windows,  window-shut- 
ters, doors,  locks,  fastenings,  hellB, 
partitions,  ceilings,  floors,  chimney- 
pieces,  shelves,  pavements,  privies, 
sinks,  drains,  cesspools,  cisterns, 
pumps,  wells,  pipes  and  water- 
courses to  the  same  belonging,  and 
also  all  and  every  the  outhouses, 
barns,  stables,  dovehouses,  sheds, 
hovels,  and  other  erections  and 
buildings  whatsoever,  and  gates, 
posts,  rails,  stiles,  hedges,  ditches, 
banks,  fences,  bridges,  and  enclo- 
sures, in,  upon  or  belonging  to  the 
said  farm,  lands  and  premises,  to- 
gether also  with  all  buildings,  im- 
provements and  additions  whatso- 
ever, which  at  any  time  during  the 
said  term  shall  be  erected  or  made 
upon  the  said  demised  premises  or 
any  part  thereof;  [and  shall  and 
will,  at  his  and  their  like  costs,  from 
time  to  time  find  and  provide  tim- 
ber and  all  other  materials  requisite 
for  repairing  the  same  premises, 
without  having  any  allowance  made 
to  him  or  them  for  the  same.] 

And  further,  that  he  the  said 
J.  N.,  his  executors,  administrators 
or  assigns,  shall  and  will,  within 

the  space  of days  next  ensuing 

the  date  hereof,  at  his  and  their 
own  expense,  and  from  time  to 
time  duritfg  the  continuance  and 
until  the  expiration  of  the  term 
hereby  granted,  well  and  sufliciently 
insure  or  cause  to  be  insured,  in 
some  or  one  of  the  public  offices  in 
the  city  of  London  or  Westminster 
for  insuring  houses  from  casualties 
by  fire,  all  and  every  the  mes- 
suages or  tenements,  barns,  stables, 
and  buildings  hereby  demised,  in 
the  full  sum  of  £ at  the  least. 


so 
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and  also  so  much  of  the  stock 
upou  the  said  farm  as  shall  be 
equal  to  one  half  year's  rent, 
aad  shall  and  will,  from  time 
to  time,  at  the  request  of  the  said 
J.  S.,  his  heirs  or  assigns,  [or  ex- 
etnlors,  administrators  or  assigns,} 
produce  the  policy  for  such  insui^ 
aace,  and  the  receipts  for  the  pre- 
mivaa  paid  tiiereon,  and  in  default 
of  maldng  or  continuing  such  in- 
suraaee,  or  of  producing  the  said 
policy  or  receipts,  tiie  said  J.  S., 
his  heirs  or  assigns,  [or  his  execu- 
tan,  administrators  or  assigns,]  shall 
be  at  liberty  to  insure  Ae  same  iii 
<»r  to  the  amount  aforesaid,  and 
cttarge  the  said  J.  N.,  his  executors, 
adncdnistrators  and  assigns,  \ritb  the 
premium  and  duty  payable  fh>m 
ttme  to  time  thereupon,  with  inte- 
rest after  the  rate  of  fire  per  cent, 
per  annum  Arom  the  time  of  paying 
tbe  same,  which  said  premium  or 
duty  and  interest  the  said  J.  N, 
doHh  hereby  agree  to  pay  to  the  said 
J*  S.,  his  heirs  or  assigns,  [or  his 
exeeutors,  administrators  or  assigns,] 
a|  the  quarter  day  tlien  next  for  the 
pftyment  of  the  rent  hereinbefore 
reserred ;  And  in  case  the  said  mes- 
suBge  or  tenement,  buildings  and 
premises,  or  any  part  thereof,  shall 
at  any  time  during  the  said  term  be 
burnt  down,  destroyed  or  damaged 
by  Are,  then  all  such  sum  and 
same  of  money  which  shall  be  paid 
by  the  proprietors  of  the  said  in- 
surance offioe,  by  virtue  or  in  con- 
sequence of  any  such  policy  or  po- 
licies of  insurance,  shall  forthwith 
or  with  all  convenient  speed  be  laid 
out  and  applied  in  and  towards  re- 
building, reinstating  and  repairing 
the  same  (as  the  case  may  require), 
in  a  substantial  and  workmanlilce 
manner.  And  in  case  the  money 
which  shall  be  paid  by  the  proprie- 
tors of  the  said  office,  by  virtue  of 
auy  such  policy  or  policies  of  in- 
surance, shall  not  be  sufficient  for 
tile  rebuilding,  reinstating  or*  re- 
pairing the  messuages  or  buildings, 
which  shall  happen  to  be  destroyed, 
burned  or  damaged  by  fire,  then 
and  in  such  case  he  the  said  J.  N., 
hie  executors,  administrators  or  as- 
signs, shall  and  will  advance  and 
pay  such  sum  of  money  as,  with  the 
sum  which  shall  he  paid  by  the 
proprietors  of  the  said  office  for  or 
in  consequence  of  any  such  policy 
or  policies  of  insurance  as  afore- 


said, will  be  sufficient  for  rebiuld-- 
ing  or  substantially  repairing  ttie- 
same,  and  shall  and  will  cause  and. 
procure  the  same  to  be  paid  and  ex* 
pended  accordingly ;  And  it  ia  fur^ 
ther  agreed  and  declared,  that  no 
abatement  of  the  rent  hereby  oet* 
served,  or  any  part  thereof,  shall  be 
made  or  required  by  the  said  J.N.*. 
his  executors,  administrators  or  a^ 
signs,  for  or  on  account  of  any  such . 
accident  by  fire  as  aforesaid,  or  on 
account  of  the  said  premises  being 
rendered  incapable  of  being  occu~. 
pied  by  means  thereof,  or  during 
such  rebuilding  or  reparation  of  the 
same,  or  on  any  other  account, 
whatsoever,  but  tlie  same  shall  be 
payable  and  XMtid,  in  like  manner  ■ 
as  if  no  such  accidenl  or  damage . 
had  happened : 

Provided  always  nevertheless,  and 
it  is  hereby  agreed,  that  if  all  or- 
any  of  the  buildings  hereby  demised 
shall  happen  to  be  blown  down  or 
destroyed  by  high  winds,  storm  or- 
tempest,  but  not  otherwise,  he  the 
said  J.  S.,  his  heirs  and  assigns,  [or 
his  executors,  administrators  or  as- 
signs,] shall  and  will  from  time  to. 
time,  at  his  and  their  costs,  rebuild 
and  reinstate  the  same  in  a  proper 
and  workmanlike  manner,  and  as 
soon  as  conveniently  may  be. 
thereafter. 

And  the  said  J.  N.  doth  hereby,^ 
in  the  manner  and  form  afosesaid,. 
further  covenant,  declare  and  agree» 
that  he  the  said  J.  IT.,  his  execu» 
tors,  administrators  or  assigns,  also 
sliall  or  will,  from  time  to  time 
during  the  said  term,  make  anew 
the  quick  and  other  hedges,  ditches- 
and  fences  of  or  belonging  to  the 
said  premises,  or  such  parts  of  the 
same  as  shall  require  to  be  new 
made,  in  a  good  and  husbandlike 
manner,  and  at  proper  seasons  in 
the  year,  leaving  within  or  on  each 
side  of  the  said  quick  hedges,  suck 
wood  as  shall  be  most  proper  and 
be  sufficient  for  sleepers  or  layers, 
and  well  and  properly  lay  down  the 
same  for  such  sleepers  or  layers^ 
and  ditch,  bank-up,  and  fence  the 
same  hedges  and  every  of  them  on 
either  side,  according  to  the  most 
approved  mode  of  good  husbandry, 
and  so  as  to  protect  and  preserve 
the  young  trees  and  wood  from  be- 
ing destroyed  or  injured  by  cattle ; 
and  shall  and  will,  fh)m  time  to 
time,  give  unto  the  said  J.  S.,  hU 
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t  [or  his  executorsi 
atoiniatroton  or  assifms,]  or  bis  or 
tlMir  ■teward  or  baiUff.  soTen  da^s' 
pnviottft  notice  in  writing  of  liis  or 
^Bit  intention  to  plash  tbe  saiA 
hediies,  in  order  that  tbe  said  J.  S*^ 
Im  hmn  or  assigns,  [or  Itis  esecn- 
tMi^adminiatratom  or  assigns,]  or  his 
o^  their  steward  or  bailiff,  may  aU^ 
tend  and  0^6  directions  conoemiag 
tte  same  if  lie  or  they  shall  think 


And  also  shall  and  will,  at  all 
times  and  from  time  to  time  dur^ 
ing  the  said  term,  foster  and  prs^ 
Knre  the  young  trees,  spires  and 
thrifts,  and  the  layers  and  quick- 
srts  of  all  kmds,  standing,  fpwwing, 
or  being  in  or  upon  the  said  pre- 
nises  or  ooy  part  thereof,  and,  in 
CMS  the  same  shall  be  desorayed  or 
damaged,  shall  and  will  give  notice 
thereof  to  the  said  J.  S.,  his  heirs  or 
assigns,  [or  his  exeeufeon,  admi- 
nistrators or  assigns,]  or  his  or  their 
bailiff  or  steward,  and  by  whom,  to 
tbe  best  of  his  or  their  knowledge 
and  belief,  such  destruction  or  du- 
magp  was  eommitted ; 

And  shall  and  will  keep  tiie  or- 
diards  beloi^ing  to  the  said  pre- 
niKs  well  stociied  with  apple,  pear, 
flam,  and  otiier  fruit  trees  of  the 
bast  and  most  profitable  kind,  and 
engraft  with  young  wood  such  of 
tlie  said  trees  as  shall  be  decayed 
and  out  of  prime,  and  also  provide 
and  plant  flourishing  young  trees- 
likiriy  for  growth,  and  of  the  value 

of shillings  each,  at  the  least, 

in  lieu  of  such  as  shall  happen  to 
die  or  be  blown  down  during  the 
nad  term,  and  properly  fence  in 
and  secure  the  same  from  cattle ; 

And  also  preserve  and  keep  up 
tbe  stock  of  pigeons  now  in  the 
dove-cot  or  pigeon-house  upon  or 
belonging  to  tlie  said  farm  and 
Remises; 

And  further,  that  he  the  said  J.  N«, 
bis  eaectttors,  administrators  or  os- 
«gns,  shall  not  nor  will,  at  any 
time  during  the  said  term,  hew,  fell, 
cut  down,  lop,  top,  stub  up,  or  de- 
stroy, or  cause  or  knowingiy  permit 
or  snflbr  to  be  hewed,  felled,  cut 
down,  lopped,  topped,  stubbed  up» 
or  destroyed,  without  the  consent  in 
writing  of  the  said  J.  8^  his  heirs 
or  assigns,  [or  his  executf>rs,  admi- 
nistrators or  assigns,]  or  liis  or  their 
steward  or  bailiff,  any  of  the  tim- 
ber, timber-like,  or  other  trees  berc- 


inbefore  excepted  out  of  this  de- 
raise,  (other  ftnn  such  as  Aail  have> 
hem  duly  assigned  and  appointed 
to  biu  or  them  for  repairs,)  nor 
plash,  or  cut  down  any  aldese*. 
willows,  sallows,  pollards,  bftcsto^ 
thorns,  bushes,  springs,  qiiirh  liista^ 
waod  or  underwood,  which  ate  now 
growing  or  being  on  the  prsmisea. 
(save  only  and  except  for  necessary 
repairs  and  fences,  as  hereinaftw- 
mentlonad);  And  that  in  case  any 
of  the  said  excepted  trees  or  wooik». 
shall  be  so  hewed,  felled,  cut  dewiv 
lopped,  toppedk  stubbed  up,  or  de- 
stroyed as  aforesaid,  then  and  ist 
such'  case  the  said  J.  N.,  his  exeen- 
tors».  administrators  or  assigns,  shall, 
and  will  pay  unto  the  said  J.  S..  hie. 
heirs  or  assigns,  [or  his  execu- 
tors, administrators  or  assigns,]  for 

his  or  tlieir  use,  the  sum  of  £ 

for  every  load  of  timber  or  wood^, 

and shillings  for  every  young 

tree  of  the  age  of years  or  up- 
wards, which  shall  be  so  hewed^ 
felled,  cut  down,  lopped,  topped^ 
stubbed  up,  or  destroyed  as  afore- 
said, and  so  proportionably  for 
any  greater  or  less  quantity  or 
number. 

And  that  be  or  they  shall  not  nor 
will  cut  or  plash  tlie  hedges  of  or 
belonging  to  tbe  said  premises,  vjor- 
til  the  same  respectively  shall  be  ot 

ftill years  growth  at  the  leas^ 

and  then  only  at  such  iMX>per  and 
seasonable  times  in  the  year  a» 
hereinafter  is  mentionrd ; 

And  also  that  he  tiie  said  J.'  N.^ 
his  executors,  administrators  and 
assigns,  shall  and  will,  at  all  tiraes> 
and  from  time  to  time  during  the 
term  hereby  demised,  use,  treaty  . 
and  manage  all  and  every  tlio  lands,. 
Adds  and  grounds  hereby  demised^ 
in  a  proper,  careful,  and  husbandi- 
liks  manner,  in  all  respects  what- 
soever, and  in  particular  shall  not 
nor  will  taice  more  than  two  succes- 
sive crops  of  com,  grain  or  pulse 
off  or  from  any  of  the  arable  lands 
hereby  demised,  without  summer 
tilling,. and  sowing  turnips  theseony. 
and  feeding  or  consuming  the  same 
with  sheep  and  neat  cattle  upon  the 
lands  producing  such  turnips,  nor 
shall   nor  will  set,  sow,  or  make 

more  than crops  of  corn,  grain 

or  pulse,  without  laying  the  land 
down  in  an  husbandlike  manner^ 
with  sound  grass  or  clover  seeds, 
and  continuing  the  same  so   laid 
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down,  for  one  complete  year  at  the 
least,  to  be  reckoned  from  the  time 
of  taking;  off  such  crops,  to  the 
Michaelmas  then  next  following, 
and  which  said  crops  of  com  or 
grain  shall  be  taken  in  successive 
years,  and  one  thereof  (being  the  first 
of  second,  but  not  the  last  of  the 
said  crops)  be  of  wheat,  and  the  other 
two  of  barley,  oats  or  pulse,  and 
with  the  third  or  last  of  tlie  said 
crops  of  com  or  grain  shall  be 
sown  and  brushed  or  harrowed  in, 
in  the  usual  and  best  manner,  at 
least  12  lbs.  of  good  new  clover,  and 
one  peck  of  the  best  new  eaver  or 
trefoil  seed,  upon  each  acre,  and  so 
in  proportion  for  any  less  quantity 
than  an  acre : 

And  shall  not  nor  will  during 
this  demise,  mow  or  cut  for  hay  any 
of  the  neutral  grass  growing  on  or 
arising  troxa  the  said  premises  of- 
tener  than  once  in  each  year,  nor 
any  clover  or  other  artificial  gross 
of  the  second  year's  lying,  except 
in  the  case  of  failure  of  the  first 
year's  crop; 

And  also  shall  not  nor  will,  at 
any  time  or  times  during  this  de- 
mise, plough,  break  up,  or  convert 
into  tillage,  nor  cause  or  sufier  to  be 
ploughed,  broken  up  or  converted 
into  tillage,  any  part  of  the  meadow 
or  pasture  land,  or  any  land  which 

has  not  been  in  tilth  for years 

last  past,  nor  dig  or  break  up  for 
bricks,  tiles,  turfn,  fiags,  or  any 
purpose,  the  said  arable  lands  or 
any  other  part  of  the  lands  and  pre- 
mises hereby  demised,  except  as 
hereinafter  is  mentioned ; 

And  further,  that  he  the  said 
J.  N.,  his  executors,  administra- 
tors or  assigns,  shall  not  nor  will, 
at  any  time  or  times  during  this  de- 
mise, alter  any  land-marks  or  boun- 
daries now  on  or  belonging  to  the 
demised  premines,  or  throw  down 
any  fences  raised  or  to  be  raised 
thereon ; 

And  moreover,  that  he  the  said 
J.  X.,  his  executors,  administrators 
and  assigns,  shall  and  will,  during 
the  last years  of  the  term  here- 
by demised,  keep  or  cause  to  be 
kept  one  or  more  field  book  or  field 
books,  according  to  a  plan  or  form 
to  be  delivered  to  him  by  the  said 
J.  S.,  his  heirs  or  assigns,  [or  his 
executors,  administrators  or  as- 
signs,] in  order  to  show,  and  in 
which  such  entries  shall  be  made 


as  to  show,  in  what  manner  thd 
several  fields  or  closes  of  arable  lands 
hereby  demised  have  been  respec* 
tively  cropped,  manured,  and  culti- 
vated in  eucli  year  of  the  said  last 

years  of  the  said  term,  and  shall  and 
will,  at  all  seasonable  times  in  the 
day-time,  on  having  one  day's  pre- 
vious notice  or  information  thereof, 
permit  and  suffer  him  the  said  J.  8., 
his  heirs  and  assigns,  [or  his  execu- 
tors, administrators  and  assigns,]  or 
any  person  or  persons  who  shall  or 
may  be  deIegated,appointed  or  autho- 
rized by  him  or  them  for  that  pur- 
pose, to  ins])ect  or  take  a  copy  of 
the  same  or  any  part  thereof,  and 
also  at  any  time  or  times  during 
the  said  last^mentioned  period,  to 
enter  into  and  upon  the  said  fields 
and  lands,  and  examine  the  state 
and  condition  thereof. 

And  it  is  further  declared  and 
agreed,  that  the  said  J.  N.,  his  ex- 
ecutors, administrators  and  assigns, 
shall  and  will,  in  the  last  year  of 
Uiis  demise,  lay  all  the  crops  of 
com,  grain  or  pulse,  to  grow  or 
arise  from  the  said  demised  pre- 
mises in  such  year,  in  the  barns  and 
stack  or  rick  yards  belonging  there- 
to, and  in  the  winter  next  aiter  the 
end  of  the  said  term  thresh  out  the 
same  upon  tite  said  premises,  and 
leave  the  straw,  chaff,  and  fodder 
accruing  therefrom  in  good  condi- 
tion, on  the  premises,  for  the  be- 
nefit of  the  said  J.  S.,  his  heirs  and 
assig^ns,  [or  his  executors,  admini- 
strators and  assigns,]  without  any 
allowance  for  the  same ; 

And  alsp,  that  the  said  J.  N.,  his 
executors  and  administrators,  shall 
and  will,  at  the  end  of  the  said 
term,  leave  upon  some  convenient 
port  of  the  premises,  to  and  for  the 
use  and  benefit  of  the  said  J.  8.,  his 
heirs  and  assigns,  [or  his  executors, 
administrators  and  assigns,]  one  full 
moiety  or  half  part  of  the  hay,  which 
shall  arise  from  the  said  demised 
premises,  in  the  last  year  of  the  said 
term,  he  and  they  allowing  or  paying 
to  the  said  J.  N.,  his  executors,  ad- 
ministrators or  assigns,  such  a  sum  of 
money  as  the  same  shall  be  adjudged 
to  be  worth,  by  two  indifferent  per- 
sons, (one  to  be  chosen  by  the  said 
J.  S.,  his  heirs  or  assigns,  [or  hU 
executors,  administrators  or  as- 
signs,] or  his  or  their  steward  or 
bailiff',  and  the  other  by  the  said 
J.  N.,  his  executors,  administrators 
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or  assigns,  and  an  umpire  or  tiiird 
poson  to  be  by  the  valuers  named 
in  case  of  difference  between  them) 
which  sum  so  to  be  adjudged,  the 
said  J.  N.,  his  executora  and  admi- 
Bistrators,  shall  and  will  accept  for 
the  full  value  thereof; 

And  also  shall  and  will,  before 

flie  day  of ,  in  the  last 

year  of  the  said  term,  carry  out 
and  lay  on  a  heap  upon  the 
head-lands  of  such  of  the  said 
demised  premises,  to  be  sown  with 
corn  in  the  winter  next  after  the 
end  of  the  said  term,  all  such  part 
of  the  muck,  dung  and  compost, 
which  shall  be  made  or  produced 
on  the  premises  within  the  last  year 
of  the  said  term,  as  the  said  J.  S., 
his  heirs  or  assigns,  [or  his  execu- 
tofs,  administrators  or  assigns,]  or 
his  or  their  steward  or  bailiff  shall 
direct; 

And  also  shall  and  will  leave  all 
file  remainder  of  the  said  last  year's 
mock,  dung  and  compost  in  the 
yard  belonging  to  the  said  mes- 
suage and  premises,  turned  up  in 
he^ps,  in  a  proper  and  husbandlike 
manner,  for  the  use  and  benefit  of 
the  said  J.  S.,  his  heirs  or  assigns, 
[or  his  executors,  administrators  or 
assigns,]  without  any  allowance 
bemg  made  for  the  same ; 

And  also  shall  and  will,  at  the 
end  of  the  said  term,  leave  the 
dove-house  or  pigeon-cot  upon  or 
belonging  to  the  said  premises,  well 
stocked  with  pigeons. 

And  moreover,  that  it  shall  and 
may  be  lawful  to  and  for  the  said 
J.  6.,  his  heirs  and  assigns,  [or  his 
^cecotors,  administrators  and  as- 
dpui,]  or  his  or  their  steward  or 
bailiff,  as  often  as  he  or  they  shall 
flunk  proper,  in  case  any  person  or 
persons  shall,  at  any  time  or  times 
during  this  demise,  hawk,  hunt, 
eoorse,  fish,  fowl,  or  otherwise  sport 
in,  over,  or  upon  the  said  demised 
premises  or  any  part  thereof,  from 
time  to  time  bring  any  action  or 
actions,  suit  or  suits,  or  otherwise 
prosecute  and  proceed  against  all 
and  every  such  person  and  persons, 
in  tJne  name  or  names  of  the  said 
J.  N.,  his  executors,  administrators 
or  assigns,  and  he  the  said  J.  N., 
his  execorors,  administrators  or  as- 
signs, shall  not  nor  will,  at  any 
time,  release  or  otherwise  discharge 
SQch  action  or  actions,  suit  or  suits, 
or  other  proceedings,   without  the 


consent  in  writing  of  the  said  J.  S., 
his  heirs  or  assigns,  [or  his  execu- 
tors, administrators  or  assigns,]  or 
his  or  their  steward  or  bailiff; 

And  further,  that  he  the  said 
J.  N.,  his  executors,  administrators 
and  assigns,  shall  and  will,  at  all 
times  from  time  to  time  during  the 
said  term,  warn  off  fh)m  the  said 
demised  premises,  by  notice  in 
writing,  under  his  or  their  hand  or 
hands,  all  and  every  person  and 
persons  who  shall  at  any  time  tres- 
pass, or  come  or  be,  upon  the  same 
premises  or  any  part  thereof,  for 
the  purpose  of  hawking,  hunting, 
coursing,  fishing,  fowling,  or  other- 
wise sporting  thereupon,  without 
the  consent  in  writing  of  the  said 
J.  S.,  his  heirs  or  assigns,  [or  his 
executors,  administrators  or  as- 
signs,] or  his  or  their  steward  or 
bailiff,  or  some  or  one  of  them,  and 
do  or  cause  to  be  done,  and  concur 
in  and  assent  unto,  all  and  every 
such  lawful  and  reasonable  acts, 
matters  and  things  whatsoever, 
which  shall  be  considered  by  tiie 
said  J.  S.,  his  heirs  or  assigns,  [or 
his  executors,  administrators  or  as- 
signs,] to  be  requisite  or  expedient 
for  preventing  the  destruction  of, 
and  otherwise  preserving,  the  game, 
fish,  and  fowl  of  every  kind,  which 
shall  or  may  at  any  time,  and 
from  time  to  time  during  the  said 
term,  be  upon  the  said  premises  or 
any  part  thereof  or  thereunto  ad- 
joining : 

Provided  always,  and  it  is  hereby 
declared  and  agreed,  that  tlie  said 
J.  S.,  his  heirs  and  assigns,  [or  his 
executors,  administrators  and  as- 
signs,] or  his  or  their  lessees  or 
lessee,  shall  be  at  liberty  at  any 
time  within  the  last  summer  season 
next  before  the  end  of  the  said  term 
hereby  demised,  to  sow  such  of  the 
said  demised  premises  with  turnips 
as  shall  be  fit  and  proper  to  re- 
ceive and  grow  the  same,  with  like 
liberty  to  hoe  and  weed  the  same  at 
pleasure,  and  free  ingress,  egress, 
and  regress,  with  horses,  carts,  ser- 
vants and  others,  for  that  purpose, 
and  that  the  said  J.  N.,  his  execu- 
tors, administrators  and  assigns, 
shall  not  suffer  any  sheep  or  cattle 
to  depasture  thereon,  or  the  same 
to  be  otherwise  destroyed  or  da- 
maged; 

And  also,  that  it  shall  be  lawful 
for  the  said  J.  S.,  his  heirs  and  as- 
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MgiM,  [or  ezeeuton,  sdxninittralon 
and  asstgxu,]  in  tiie  last  year  of  the 
•aid  term,  to  bow  all  such  clover 
or  other  ffrasa  seeds  as  he  or  they 
«hall  think  proper,  with  the  sum- 
HMr  com  to  be  sown  by  the  said 
J,  Km  his  exoeutoxs,  administrators 
or  assigns,  and  also  that  the  said 
•J.  2\,,  his  executors,  administrators 
mnd  assigns,  shall  and  will,  in  a 
liuriwndlike  manner,  harrow  in 
■such  last-mentioned  seeds,  without 
■Any  allowance  for  the  same,  and 
«hall  and  will  give  at  least  one 
month's  notice  in  writing,  under 
Ids  hand,  to  the  said  J.  8.,  his  heirs 
or  assigns,  [or  his  executors,  ad- 
nfaiiatrators  or  assigns,]  or  his  or 
their  steward  or  bailiff,  of  the  time 
^  sowing  such  summer  com. 

Provided  always,  and  it  is  hereby 
4edared  and  agreed,  that  it  shall 
be  lawful  for  the  said  J.  S.,  his 
lieirs  or  assigns,  [or  his  executors, 
Administrators  or  assigns,]  or  his 
<or  their  surv^or,  properly  autfao- 
Tiled,  or  his  or  their  steward  or 
bailiff,  eitlier  alone  or  witii  work- 
men and  others,  twice  in  every  year 
^during  the  said  term  (or  oflener  if 
he  or  they  shall  see  occasion),  at 
;«easonable  times  in  the  day-time 
{on  giving  three  days'  previous  no- 
tice thereof  to  the  said  J*  N.,  hisex- 
•eontors,  administrators  or  assigm,] 
to  enter  into  and  upon  the  mes- 
■«oages,  farms,  lands,  buildings  and 
premises  hereby  demised,  or  any 
part  thereof,  for  the  purpose  of 
riewtng  and  examining  the  repairs 
and  other  the  state,  condition, 
•cultivation,  and  busbandlike  state 
thereof: 

A.nd  also,  at  any  time  or  times 

within  the  last  years  of  the 

•said  term,  in  like  manner  to  enter 
into  and  upon  the  said  premises  or 
4iny  part  thereof,  in  order  to  take  a 
schedule  or  inventory  of  the  iix- 
tnrpB  then  bsing  thereupon. 

And  that  in  case  any  defects  or 
-want  of  reparation  of  the  said  fM«- 
vnises  or  any  part  thereof,  or  any 
removal  of  fixtures,  or  any  default 
«r<  mismanagement  in  the  hus- 
bandry of  the  said  lands  or  grounds, 
«haU  be  there  found  or  appear,  he 
the  sfldd  J.  Nm  his  executors,  ad- 
ministrators and  assigns,  shall  and 
vill,  upon  notice  thereof  in  writing 
being  given  to  him  and  tliem,  cause 
all  such  defects  and  defaults  to  be 
forthwith  amended,  corrected,  and 


xonedied  in  aU  things,  and  the  aald 
Axtures  to  be  forthwith  Kiiwteled 
and  replaced. 

And  furtiier,  that  it  shall  be  lav- 
All  for  the  said  J.  S.,  his  heirs  or 
assigns,  [or  his  executors,  admini- 
strators or  assigns,]  or  his  or  their 
steward  or  bailiii',  or  his  or  their 
servants  or  agents,  at  any  time  or 
times  within  the  last  three  moHths 
next preoedingthe expiration  or  other 
determination  of  the  said  term  of 

years  hereby  demised,  to  sIBk: 

or  set  up  a  printed  or  other  notice 
upon  any  conspicuous  part  of  tin 
said  demised  premises,  (not  beiBg: 
upon  any  window  or  the  honae- 
door  tliereof;)  that  the  said  pre- 
mises will  be  to  be  let  at  the  ex- 
piration of  the  said  term.  And  also 
at  any  time  or  times  thereafter  ut 
all  seasonable  times  in  the  day-time 
(giving  at  all  times  one  day's  pi«- 
vioos  notice  thereof,)  to  enter  into 
and  upon  the  said  demised  mea- 
suage  or  dwelling-house,  lands  and 
premises,  or  any  part  hereof,  iD 
show  ^e  same  to  any  person  or 
penons  who  shall  express  a  desire 
to  become  a  tenant  or  tenants 
thereof,  or    to  view    or   see   the 

And  also  that  he  the  said  J.  JT,, 
his  executors,  administrators  or  a»- 
signs,  shall  have  the  use  of  the 
bams  and  stack  or  rick  yards  upoci 
or  belonging  to  the  said  premises, 

until  the  day  of  next» 

after  the  end  of  the  said  demiee, 
for  the  better  threshing,  dressing, 
and  taking  the  last  year's  crop,  and 
also  have  and  retain  the  use  of  the 
stable  for  horses,  and  a  lodging  for 
a  servant  over  the  same,  durhii|^ 
such  time  as  last  aforesaid ; 

And  also  that,  notwithstanding 
anything  hereinbefore  contained  to 
the  contrary,  it  shall  be  lawflil  for 
the  said  J.  X.,  his  executors,  admi- 
nistrators and  assigns,  at  all  times 
during  this  demise,  to  dig  and  taloe 
any  quantity  of  clay  or  marie  out  of 
and  from  any  part  or  parts  of  the  said 
premises,  as  he  or  they  shall  Judge 
proper,  for  the  improvement  of  tie 
lands  thereby  demised,  and  also  all 
such  quantities  of  gravel  as  shall 
be  necessary  to  keep  the  roads  la 
and  upon  the  said  premises  in  good 
repair  and  condition,  but  not  for 
sale,  nor  to  carry  any  part  of  such 
clay,  marie,  or  gravel  off  the  said 
premises ; 
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And  also  for  him  and  them,  at 
4dl  Umes  during  the  said  tenn,  to 
have  and  take  the  underwood  grow- 
ing upon  the  said  premises  (except 
as  hereinbefore  expressed,)  and  also 
all  lops  of  pollard  trees  and  trim- 
ailngs  of  timber  trees  which  haye 
Iwen  heretofore  usually  lopped  or 
trimmed,  and  the  plashings  of  the 
quick  hedges  belonging  to  the  said 
premises,  for  or  by  way  of  estovers, 
or  seasonable  and  sufficient  house- 
bote, plough-bote,  cart-bote,  and 
hadge>bote,  so  that  the  same  lop- 
pings and  plashings  shall  be  of 

jemxs  growth  at  the  least,  and  be 
taken  in  a  husbandllke  manner, 
and  at  seasonable  times  in  the  year, 
without  any  let  or  Interruption  of 
the  said  J.  S.,  his  heirs  or  assigns, 
{or  his  executors,  administrators  or 
■sdgns,]  or  any  other  person  or 
persons  whomsoever  lawfully  or 
xightfully  claiming  by,  from  or  un- 
der him,  them  or  any  of  them. 

And  ftlso,  that  lie  the  said  J.  S., 
Ills  heirs  or  assigns,  [or  his  executors, 
administrators  or  assigns,]  or  his  or 
their  steward  or  bailiff,  shal»  and 
will,  when  and  as  often  as  he  or  th«y 
shall  be  reasonably  requested  by 
the  said  J.  N.,  his  executors,  ad- 
ministrators or  assigns,  assign  and 
set  out.  to  and  for  the  said  J.  N., 
his  executors,  administrators  or  as- 
signs, a  proper  and  sufficient  num- 
her  of  trees  and  quantity  of  timber, 
as  shall  from  time  to  time  be  re- 
quisite for  the  repairs  of  the  floors, 
doors,  gates,  stiles  and  posts,  of, 
upon  or  belonging  to  the  said  pre- 
mises; and  in  case  the  said  pre- 
mises shall  be  destroyed  or  da- 
maged by  storm,  winds  orfempests, 
(other  than  by  lightning,)  he  the 
said  J.  S.,  his  heirs  or  assigns,  [or 
his  executors,  administrators  or  as- 
signs,] shall  and  will  forthwith,  and 
with  all  due  and  proper  speed,  at 
'Us  and  flieir  own  expense,  rebuild, 
rapair  and  reinstate,  or  eause  to  be 
mbuilt,  repaired  and  reinstated,  the 
same,  as  the  case  may  require. 

Provided  always,  and  these  pre- 
-eents  are  npon  this  express  condi- 
tion,  nevertheless,  that  if  the  said 
yearly  rent  or  sum  of  £ here- 
inbefore reserved,  or  the  said  fur- 
ther or  additional  turns  herelnbe^ 
Ibre  reserved  or  made  payable,  or 
any  or  either  of  them,  or  any  part 
thereof  respectively,  flhall  be  in  ar- 
.Tpar  and  nnpaid  by  the  space  of 


days   next  after  any  of  the 

days  or  times  hereinbefore  ap- 
pointed for  the  payment  thereof; 
or  if  the  said  J.  N.,  his  executom, 
administrators  or  assigns,  shall, 
without  the  consent  in  writing  of 
the  said  J.  S.,  his  heirs  or  assigns, 
[or  his  executors,  administrators  or 
assigns,]  let,  assign,  set  over,  or 
otherwise  part  with,  or  cause  or 
procure  or  permit  or  suffer  to  be 
let,  assigned,  set  over,  or  otherwise 
parted  with,  the  same  premises  or 
any  part  thereof,  or  his  or  their 
estate  or  intcAest  therein;  or  shall 
commit  any  aet  of  bankruptcy  un- 
der any  of  the  statutes  now  in  forie 
relative  to  bankrupts  so  as  a  fiat 
shall  be  awarded  and  issued  there- 
upon ;  or  shall  become  insolvent  or 
make  a  compromise  with  his  cre- 
ditors for  less  than  twenty  shillings 
in  the  pound ;  or  shall  suffer  the 
said  lease  to  be  taken  in  execution ; 
or  shall  commit  or  knowingly  per- 
■mit  or  suffer  any  spoil  or  waste  in 
or  upon  the  said  premises  or  aqgr 
part  thereof,  to  the  value  of  £— — 
in  any  one  year  of  the  said  tenq, 
without  well  and  effectually  amend- 
ing, repairing  or  making  sufficient 
satisfaction  for  the  same,  within  the 
space  of  — —  calendar  months  next 
after  notice  in  writing  shall  hatie 
been  given  to  him  or  them  for  that 
purpose  under  the  liand  of  the  said 
J.  S.,  his  heirs  or  assigns,  [or  his 
executors,  administrators  or  as- 
signs,] or  willingly  or  knowingly  da, 
permit  or  suffer,  or  cause  or  pro- 
cure to  be  made,  done,  committed 
or  suffered,  any  act,  deed,  or  de- 
fault, or  matter  or  thing  whatsoever, 
whereby  or  by  reason  or  means 
whereof  the  said  premises  or  any 
part  thereof,  shall  or  may  be  trans- 
ferred unto  or  come  into  the  occu- 
pation, hands  or  possession  of  any 
person  or  persons  whomsoever,  con- 
trary to  the  true  intent  and  mean- 
ing of  these  presents;  or  shall  neg- 
lect or  fail  to  insure  the  said  pre- 
mises against  loss  by  Are,  or  neglect 
or  fail  to  perform  and  observe.  Or 
be  guilty  of  any  breMh,  non-per- 
formance or  non-observance  of  aay 
other  the  covenants,  clauses,  pro- 
visoes and  agreements  by  him  or 
them  to  be  observed  and  kept,  ac- 
cording to  the  true  intent  and 
meaning  of  the  same  respectively ; 
or  if  the  said  J.  N.  shall  depart 
this  life   during  'the  said    term: 
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—then,  and  ttom  thenceforth,  in 
any  or  either  of  the  said  cases,  this 
present  demise  or  lease,  and  the 
covenant  for  quiet  enjoyment  here- 
inbefore contained,  shall  wholly 
cease  and  be  Toid,  and  the  said 
J.  S.,  his  heirs  or  assigns,  [or  his 
executors,  administrators  or  as- 
signs,] shall  or  lawfully  may,  at 
any  time  thereafter,  enter  into  and 
upon  the  said  demised  premises  or 
any  part  thereof,  in  the  name  of  the 
whole,  and  repossess,  retain,  and 
ei^oy  the  same  as  of  his  and  their 
former  estate,  and  as  if  this  present 
demise  or  lease  had  not  been  made, 
but  which  entry,  if  made,  it  is 
hereby  agreed  shall  not  defeat,  im- 
peach, or  pr^udice  any  right  of 
action  or  other  remedy  which  the 
said  J.  S.,  his  heirs  or  assigns,  {or 
his  executors,  administrators  or  as- 
signs,] might  by  law  have  had  for 
arrears  of  rent,  penal  sums,  or 
breach  of  covenant,  on  the  part  of 
the  said  J.  N.,  his  executors,  admi- 
nistrators or  assigns,  to  be  paid  or 
performed  in  relation  to  the  said 
premises  or  any  part  thereof,  if  no 
such  entry  had  been  made,  any 
thing  hereinbefore  contained  or  any 
rule  of  law  to  the  contrary  thereof 
in  anywise  notwithstanding. 

And  the  said  J.  S.,  for  himself,  his 
heirs,  executors  and  administrators, 
doth  hereby  covenant,  promise  and 

re  with  and  to  the  said  J.  N., 
executors,  administrators  and 
assigns,  in  the  manner  following, 
that  is  to  say,  that  he  the  said 
J.  X.,  his  executors,  administrators 
and  assigns,  paying  the  yearly  rent 


hereby  reserved,  at  and  upon  the 
days  and  times  and  in  the  manner 
hereinbefore  appointed  for  payment 
thereof,  and  observing  the  several 
covenants  and  agreements  herein- 
before contained,  by  him  and  tliem 
to  be  performed  and  kept,  shall  and 
lawfully  may  peaceably  and  quietly 
have,  hold,  occupy  and  ei\}oy  the 
messuage  or  dwelling-house,  farm, 
lands  and  premises  hereby  demised, 
for  the  term  or  time  hereby  granted 
thereof,  without  any  hindrance,  dis- 
turbance, interruption,  claim  or  de- 
mand whatsoever,  from  or  by  him 
the  said  J.  S.,  or  any  person  or 
persons  claiming  by,  from  or  under 
him,  them  or  any  of  them. 

Provided  always,  and  it  is  hereby 
lastly  agreed  and  declared,  that  all 
payments,  which  shall  or  may  be 
made  by  the  said  J.  S.,  his  heirs  or 
assigns,  {or  his  executors,  admini- 
strators or  assigns,]  for  cr  on  the 
part  of  the  said  J.  N.,  his  executors, 
administrators  or  assigns,  for  re- 
pairing or  insuring  tiie  premises 
hereby  demised,  or  other  matter  or 
thing,  which  by  him  or  them  is  or 
ought  to  be  made  or  done  in  rela- 
tion thereto,  and  all  penal  and  other 
sums  hereby  made  payable  by  him 
the  said  J.  N.,  his  executors,  admi- 
nistrators or  assigns,  in  respect  of 
the  same,  shall  be  deemed  and  con- 
sidered in  the  nature  of  a  rent  or 
rents,  and  be  recoverable  by  dis- 
tress or  otherwise,  in  lilce  manner 
as  the  yearly  rent  or  sum  of 
£ hereinbefore  reserved. 

In  witness,  &c. 


Section  II. 


Demise  by  Parol, 

We  have  seen  {ante,  p.  2,)  that  no  lease  in  writing  of  any 
freehold,  copyhold  or  leasehold  land,  made  on  or  after  the 
1st  January,  1845,  shall  he  valid,  unless  the  same  shall  be  made 
by  deed.  But  at  common  lavr  it  was  not  necessary  that  a  de- 
mise of  land  or  of  any  corporeal  hereditament  should  be  in 
writing ;  a  parol  demise  was  sufficient.  By  stat.  29  C.  2,  c.  3, 
8. 1,  however,  it  was  enacted,  that  "all  leases, estates,  interests 
of  freehold  or  terms  of  years,  or  any  uncertain  interest  of,  in, 
to  or  out  of  any  messuages,  manors,  lands,  tenements  or  here- 
ditaments, made  and  created  by  livery  and  seisin  only,  or  by 
parol,  and  not  put  in  writing  and  signed  by  the  parties  so 
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making  or  creating  the  same,  or  their  agents  thereunto  lawfully 
authorized  by  writing,  shall  have  the  force  and  effect  of  leasea 
or  estates  at  will  only,  and  shall  not,  either  in  law  or  equity, 
be  deemed  or  taken  to  have  any  other  or  greater  force  or 
effect ;  any  consideration  for  making  any  such  parol  leases  or 
estates,  or  any  former  law  or  usage,  to  the  contrary  not- 
withstanding." "  Except  nevertheless  all  leases  not  exceeding 
the  term  of  three  years  from  the  making  thereof,  whereupon 
the  rent  reserved  to  the  landlord,  during  such  term,  shall 
amount  unto  two-third  parts  at  least  of  the  full  improved 
TBlue  of  the  thing  demised."    Id,  s.  2. 

The  effect  of  these  two  sections  is,  that  a  parol  demise  of 
corporeal  hereditaments,  for  three  years  or  less,  whereon  two- 
thirds  at  least  of  the  full  improved  value  shall  be  reserved  as 
rent,  is  still  a  good  and  valid  demise,  as  at  common  law ;  Edge 
T.  Stafford,  1  Cr,  &  /.  391;  and  there  is  no  objection  to  its 
being  as  special  in  its  terms,  as  a  demise  in  writing.  Ld.  Bolton 
T.  Tomlin,  5  Ad.  &  El,  85 G.  But  a  parol  demise  for  a  longer 
term  than  three  years,  or  on  terms  not  warranted  by  the 
aecond  section  of  the  statute,  is  void  as  a  lease  for  that  term, 
Crosby  ▼.  Wadsworth,  6  East,  602,  and  operates  merely  as  a 
demise  from  year  to  year.  Clayton  v.  Blakey,  8  T.  R.d.  Doe 
T.  Bell,  5  T,  R.  411,  But  although  in  this  latter  case  the 
actual  demise  is  void  by  the  statute,  yet  if  the  lessee  enter, 
and  occupy  as  tenant  from  year  to  year,  he  will  be  deemed  to 
hold  on  the  terms  of  the  demise  in  all  other  respects,  as  far 
as  such  terms  are  consistent  with  a  tenancy  from  year  to  year; 
for  instance,  he  will  be  bound  to  keep  the  premises  in  tenant- 
able  repair,  if  by  the  terms  of  the  demise  he  was  bound  to  do 
so.  Richardson  ct  al.  v.  Gifford,  1  Ad.  &  El.  52 ;  and  see  Beale 
it  al,  V.  Saunders  etal.,3  Bing,  N,  C.  850. 

As  to  incorporeal  hereditaments,  a  parol  demise  of  them  is, 
and  always  was,  altogether  void. 

Section  III. 
Agreement, 

What.'}  We  have  seen  (^ante,  p.  22,)  that  to  constitute  a 
lease,  the  operative  words  used  must  be  words  of  present  de- 
mise; and  even  then,  the  instrument  may  not  be  deemed  a 
lease,  if  it  appear  clearly  upon  the  face  of  it  to  have  been  the 
intention  of  the  parties  that  it  should  not  operate  as  such.  And 
if  it  be  not  a  lease,  it  operates  merely  as  an  agreement  for  a  lease. 

Also,  by  Stat.  8  &  9  Vict.  c.  IOC,  s.  3,  a  lease,  required  by 
law  to  be  in  writing,  of  any  tenements  or  hereditaments,  and 
made  after  the  1st  October,  1845,  shall  be  "  void  at  law,"  un- 
less it  be  by  deed.  See  ante,  p.  2.  That  is  to  say,  it  shall  be 
void  as  a  lease ;  but  it  does  not  appear  to  have  been  the  inten* 
d3 
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tion  of  the  legislature  thereby  to  prevent  its  operating  as  an 
agreement  for  a  lease. 

Therefore  all  written  instruments,  not  under  seal,  purport* 
ing  to  demise  corporeal  hereditaments,  and  using  words  of 
present  demise  for  that  purpose,  {see  ante^  p.  22,)  if  made 
«n  or  before  the  1st  October,  1845,  are  leases :  aU  osade  after 
that  day,  are  seemingly  agreements. 

And  ail  suck  instruments,  not  using  words  of  present  de- 
ttiae,  are  but  agreements  for  leases,  and  not  leases,  whether 
they  be  under  seal  or  not,  and  whether  they  be  made  before 
'or  after  the  time  above  mentioned.  The  reader  will  find  a 
number  of  instances  of  sudi  agreements,  mentioned  ante, 
jsp.  22,  23. 

Its  effect. 1  The  distinction  between  a  lease  and  an  agree-: 
ment,  in  effect,  is  very  material,  and  should  be  carefully  kept 
in  view.  By  a  lease,  immediately  upon  its  execution,  the  lessee 
acquires  an  interesse  termini;  and  upon  his  entry  into  the 
demised  premises,  the  term  i^  fully  vested  in  him.  By  aa 
agreement,  he  acquires  no  legal'  interest  in  the  term,  or  in  the 
land  demised,  nor  can  he  set  it  up  as  a  defence  to  an  eject- 
'  ment  against  him ;  it  operates  however,  in  most  cases,  as  « 
licence  to  enter  upon  the  premises  agreed  to  be  demised,  and 
in  all  cases,  if  the  intended  landlord  afterwards  refuse  to  grant 
the  lease,  it  gives  the  intended  tenant  a  right  to  file  a  bill  in 
V  equity,  to  enforce  a  specific  performance  of  the  agreement,  or 
to  maintain  an  action  of  assumpsit  for  damages.if  any  damage 
.  have  been  sustained.  See  Price  v.  Williams^  1  Mees.  &  W.  6, 
But  after  the  tenant  has  entered  upon  the  premises,  and  piud 
.rent,  he  then  becomes  tenant  from  year  to  year,  Doe  v.  Smith, 
.1  Man.  &  i2y.  137.  Ld.  Bolton  v.  Tomlin,  5  Ad,  &  El.  856 ;  see 
J)enn  v.  Carttvri^ht,  4  East,  29,  if  there  be  nothing  in  the 
agreement  to  the  contrary.  Atherstone  v.  Bostock,  2  Man,  & 
Gr.  51 1,  and  see  Doe  d.  Anglesey  v.  Roe,  2  D.  8c  R.  565.  Even 
where  no  rent  was  mentioned  in  the  agreement,  but  the  tenant 
was  let  into  possession,  and  he  paid  a  certain  rent  for  two 
years,  it  was  holden  that  this  created  a  tenancy  from  year  to 
7ear.  Knight  v.  Bennett,  3  Bing.  361.  So,  where  the  tenant 
was  admitted  into  possession,  under  an  agreement  at  a  certain 
rent,  and  no  rent  was  in  fact  paid,  but  in  an  account  stated 
between  the  landlord  and  him,  he  was  charged  with  half-a« 
year's  rent,  and  although  he  disputed  the  amount  at  first,  yet 
he  afterwards  admitted  it  to  be  correct,  and  owing  from  him  t 
this  was  holden  to  be  equivalent  to  a  payment  of  rent,  in 
creating  a  tenancy  from  year  to  year,  and  that  the  landlord 
might  distrain  for  it.  Cose  v.  Bent  et  al.,  5  Bing,  185.  But 
if  there  be  no  payment  of  rent.  Doe  v.  Pullen,  2  Bing.  N.  C. 
749,  and  no  such  implied  admission  of  a  tenancy,  as  is  above 
mentioned,  or  other  circumstances  from  which  a  tenancy  can 
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be  implied,  no  such  tenancy  can  be  deemed  to  be  created  by 
the  mere  occupation  of  the  party,  nor  (»n  he  be  treated  as 
tenant  from  year  to  year.  So,  where  a  party  was  let  into  pos- 
session, and  a  written  agreement  was  made  oat  and  read  to 
him,  and  he  was  to  find  a  surety,  and  sign  the  agreement  on  a 
future  day,  neithcft'  of  whicti  he  did :  it  was  holden  that  this 
did  not  create  any  tenancy.  Doe  v.  Cetrtwright,  Z  B.&  A* 
326.  So,  if  a  man  get  into  a  house,  without  the  privity  of  the 
landlord,  and  they  afterwards  enter  into  a  negotiation  for  a 
lease,  but  differ  about  the  terms:  this  does  not  create  atqr 
tenancy  from  year  to  year.    Doe  v.  Quigley,  2  Camp.  505. 

After  a  tenancy  from  year  to  year  is  thus  oreated,  the  tenant 
wiU  be  deemed  to  hold  in  other  respects  according  to  thfe 
terms  and  stipulations  of  the  agreement ;  Ld.  Bolton  v.  Tom^ 
Un,  5  Ad,  &  El,  856 ;  he  may  forfeit  his  term  by  a  non-com- 
i^iance  with  them,  if  there  be  a  clause  in  the  agreement  t6 
that  effect ;  Doe  v.  Amey,  12  Ad,.^  EL  476 ;  and  the  landlord 
may  distrain  for  ahy  arrears  of  rent.  Mann  v.  Lovejoy,  Ry.  k 
M.  355.  Neither  of  them,  however,  can  put  an  end  to  that 
tenancy,  without  a  regular  notice  to  quit,  or  by  executing  the 
lease  -which  is  the  subject  of  the  agreement. 

SUMmp."]  If  the  agreement  be  not  under  seal,  it  requires 
merely  the  ordinary  agreement  stamp,  of  25.  6(2.  7  &  6  Vict, 
c.  21,  8S.  1,  2.  and  sch. 

Bift  if  the  agreement  be  under  seal,  it  requires  a  stamp 
of  W.  158.,  as  a  deed  "not  otherwise  charged"  in  sch.  I  tb 
Stat.  55  G.  3,  c.  184,  tit.  "Deed."  Clayton  v.  Burtenshaw, 
5  B,  &  C.  41. 

Form  (^  it^  There  is  no  particular  form  required  for  an 
agreement  for  a  lease.  Any  memorandum  of  a  contract, 
signed  by  the  parties,  by  which  one  agrees  to  let,  and  the  other 
to  take,  the  premises  intended  to  be  demised,  describing  them 
shortly,  and  stating  the  rent  and  term,  and  from  what  time  the 
iatter  shall  commence,  will  be  sufficient.  It  is  advisable  how* 
etor,  to  insert  in  it,  fully  and  explicitly,  not  only  the  terms 
generally  of  the  holding,  but  all  the  covenants  which  are  to  be 
contained  in  the  intended  lease,  that  there  may  be  no  mis- 
mderstanding  or  dispute  about  them  afterwards.  If  the 
agreement  contain  no  stipulation  on  the  subject  of  covenants, 
the  tenant  may  object  to  any  lease  afterwards  tendered  to  him, 
which  contains  any  other  than  usual  covenants.  Propert  ▼. 
Parker,  3  Mylne  &  K.  280.  As  to  what  shall  be  deemed 
usual  covenants,  see  ante,  p.  38.  If  the  agreement  be  for  ah 
underlease,  the  tenant  also  in  prudence  should  inform  himself 
of  tlie  covenants  contained  in  the  head  lease.  See  Cossm'ml 
Co^nge,  3  Mylne  &  K.  283.  The  following  are  forjifs;,'^ 
agreements  for  leases: — 
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Agreement  for  a  Lease  of  a  Dwelling-house. 


Articles  of  Agreement  entered  into 

this day  of ,  a.  d. 

Between  J.  S.,  of ,  of  the 

one  part,  and  J.  N.,  of , 

of  the  other  part. 
The  said  J.  S.,  in  consideration 
of  the  rents,  covenants,  and  agree- 
ments hereinafter  mentioned,  on  the 
part  of  the  said  J.  N.,  his  executors, 
administrators  and  assigns  to  be 
paid,  performed  and  observed,  doth 
hereby  contract  and  agree  with  the 
^aid  J.  N.,  liis  executors,  admini- 
strators and  assigns,  that  he  the 
said  J.  S.,  his  heirs  or  assigns,  [or 
his  executors,  administrators  or  as- 
signs,] shall  and  will,  on  or  before 
the day  of now  next  en- 
suing, upon  request  made  to  him 
or  them  in  writing  under  the  hand 
of  the  said  J.  X.,  his  executors,  ad- 
ministrators or  assigns  for  '  that 
purpose,  grant  and  execute  unto 
the  said  J.  K.,  his  executors,  ad- 
ministrators and  assigns,  a  good 
and  effectual  demisn  or  lease,  to  be 
prepared  by  the  counsel  or  solicitor 
of  the  said  J.  8.,  his  heirs  or  assigns, 
[or  his  executors,  administrators 
or  assigns,]  of  all  that  messuage  or 
tenement  [Sec.'],  togetlier  with  all 
and  singular  the  fixtures  (not  be- 
longing to  the  outgoing  tenant 
thereof)  now  being  in  or  upon  the 
said  messuage  or  premises :  To  hold 
the  same  unto  the  said  J.  N.,  his 
executors,  administrators  and  as- 
signs, for  the  term  of years, 

to  be  computed  from  the day 

of ,  at  the  yearly  rent  of  jg , 

clear  of  all  taxes,  deductions  and 
abatements  whatsoever  (except  the 
land-tax  and  sewers-rate),   to   be 

payable  quarterly  on  the day 

of ,  the  day  of ,  the 

day  of ,  and  the day 

of ,  in  each  year. 

And  the  said  J.  S.,  his  heirs  or 
assigns,  [or  his  executors,  admini- 
strators or  assigns,]  shall  and  will, 

within  from  the  date  hereof, 

furnish  a  correct  abstract  of  his  or 
their  title  to  the  said  premises,  to 
the  solicitor  or  counsel  of  the  said 
J.  N.,  who  shall  be  at  liberty  to 
Inspect  the  deeds  and  evidences 
tf|«rein  abstracted  or  referred  to, 
tbt  the  purpose  of  ascertaining  the 


power  of  the  said  J.  S.  to  grant  the 
said  intended  lease. 

And  it  is  hereby  declared  and 
agreed,  that  tliere  shall  be  con- 
tained in  the  said  lease,  and  in  the 
counterpart  thereof,  by  and  on  the 
part  of  the  said  J.  N.,  his  execu<r 
tors,  administrators  and  assigns,  « 
covenant  for  payment  of  the  said 
yearly  rent  in  the  manner  and  at 
the  times  aforesaid,  and  all  taxes, 
assessments  and  other  deductions 
(except  as  aforesaid),  during  the 
said  term  [unless  for  sucli  part 
of  the  said  premises  as  shall  be 
untenantable  by  reason  of  Are, 
storm  or  tempest,  in  which  case  a 
reasonable  reduction  or  abatement 
shall  be  mode  as  hereinafter  i? 
mentioned ; 

And  also  a  covenant  to  keep  the 
said  messuage  or  tenement  with  the 
appurtenances  in  substantial  and 
tenantable  repair,  in  all  things, 
during  the  said  term  [damage  by 
flre,storm  or  tempest  only  excepted;] 

And  also  to  paint,  paper,  and 
whitewash  Iho  said  premises,  in  the 
last  year  of  the  said  term,  and  also 
to  bear  a  proportionable  part  of  the 
expense  of  repairing  party-walls, 
and  of  repairing  and  cleansing  the 
common  sewers  and  watercourses- 
belonging  to  tlic  said  premises,  in 
common  with  others ;  with  liberty 
for  the  said  J.  S.,  his  heirs  and  as- 
signs, [or  his  executors,  admini- 
strators and  assigns,]  or  his  or  their 
surveyor,  at  any  time  and  from  time 
to  lime  during  the  said  term,  to  enter 
upon  the  premises  at  all  seasonable 

times,  (giving days'  previous 

notice  thereof*  to  examine  into  the 
state  of  the  repairs  thereof; 

And  also  at  any  time  within  the 
last  six  months  of  the  said  term, 
on  liice  notice  being  given,  to  take 
an  inventory  of  the  fixtures ; 

And  also  to  affix  upon  some  con- 
spicuous part  of  the  premises,  no- 
tice of  the  premises  being  to  be  let, 
at  the  expiration  of  the  said  term» 
and  to  show  them  to  all  persons 
desiring  to  see  the  same. 

And  also  that  the  said  J.  N.  shall 
Aot  assign  over,  underlet  or  other- 
wise part  with  the  said  premises  or 
any  part  thereof,  or  his  interest 
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therein,  without  the  consent  in 
writing  of  the  said  J.  S.,  his  heirs 
or  assigns,  \or  his  executors,  ad- 
ministrators or  assigns,]  with  a 
proviso  nevertheless  tliat  such  con- 
sent shall  not  be  unreasonably  with- 
held, nor  any  sum  of  money  or 
other  premium  be  required  for 
granting  the  same; 

Nor  witiiout  the  like  consent  carry 
on  or  suffer  to  be  carried  on,  upon 
any  part  of  the  said  premises,  the 
trade  or  business  of  an  alehouse- 
keeper,  butcher,  baker,  tallow-chan- 
dler, soap-maker,  working-smith,  or 
any  other  n(Bcious,  offensive  or  noisy 
trade  or  business  whatsoever. 

Kor  permit  any  sale  by  public 
auction  to  be  at  any  time  had  upon 
tile  premises. 

And  also  a  proviso  empowering 
tile  said  J.  S.,  his  heirs  and  as- 
signs, \pr  his  «(ecutor8,  administra- 
tors and  assigns,]  to  re-enter  upon 
the  said  premises,  on  non-payment 
of  the  said  yearly  rent,  by  the  space 

of days  next  after  the  same 

shall  become  due,  or  on  the  bank- 
mptcy  or  insolvency  of  the  said 
J.  N.,  or  on  non-performance  of 
•ny  of  the  covenants  to  be  con- 
tained in  the  said  lease  on  the 
tenant's  part  to  be  performed. 

And  also,  all  such  other  reason- 
able covenonts,  clauses  and  agree-' 
ments  by  and  on  the  part  of  the 
said  J.  N.,  his  executors,  admini- 
strators and  assigns,  as  are  usual 
and  proper  in  leases  of  a  like  na-, 
tore;  and  in  case  of  dispute  or  dif-' 
ference  of  opinion  between  the  said 
J.  S.,  his  heirs  or  assigns,  [or  his 
executors,  administrators  or  as- 
•ipu,]  and  the  said  J.  N.,  his  exe- 
drtors,  administrators  or  assigns,  in 
reqwct  thereof,  the  same  shall  be 
referred  to  three  arbitrators  to  be 
named,  as  is  usual  in  other  cases  of 
•nbmJssion  to  arbitration. 

And  the  said  J.  N.  doth  hereby, 
ftr  himself,  his  executors,  admini- 
strators and  [assigns,  promise  and 
agree  to  accept  of  the  said  lease, 
and  to  execute  a  counterpart  of 
tile  same. 

And  it  is  hereby  further  declared 
and  agreed,  that  the  said  lease  shall 
contain  on  the  part  of  the  said  J.S., 
hb  heirs  and  assigns,  [or  his  execu- 
tors, administrators  and  assigns,]  if 
required  by  the  said  J.  N.,  his  execu- 
tors, administrators  or  assigns,  aco-  ' 
it  or  declaration  tliat  lie  the  said 


J.  S.  hath  full  and  sufficient  power 
and  authority  to  grant  the  said  lease 
on  the  terms  and  conditions  therein 
contained ; 

And  also  a  proviso  for  the  sus- 
pension or  reasonable  abatement  of 
the  rent  thereby  to  be  reserved 
during  so  much  of  the  said  term  of 

years,  as  the  said  premises  or 

any  material  part  thereof  shall  re- 
main uninhabitable  or  useless,  by 
reason  of  fire,  storm  or  tempest; 
with  a  provision  for  referring  the 
same  to  arbitration  in  case  of  any 
dispute  in  respect  of  the  time  or 
proportion  of  such  suspension  or 
abatement. 

And  also  a  covenant  by  and  on 
the  part  of  the  said  J.  S.,  his  heirs 
and  assigns,  \pr  his  executors,  ad- 
ministrators or  assigns,]  to  rebuild 
or  repair,  in  a  substantial  manner, 
and  with  all  proper  expedition,  sucli 
parts  of  tlie  said  premises  as  shall 
be  consumed  or  damaged  by  fire, 
storm  or  tempest. 

And  also  tliat  the  said  J.  N.,  his  ex- 
ecutors, administrators  and  assigns, 
duly  paying  the  yearly  rent,  and* 
performing  and  observing  the  co- 
venants and  agreements  in  the  said 
lease,  to  be  reserved  and  kept  re- 
spectively, shall  hold  and  enjoy 
the  said  premises  during  the  said 
term,  free  from  disturbance  by  the 
said  J.  S.,  his  heirs  or  assigns,  {or 
his  executors,  administrators  or  as- 
signs,] or  any  person  claiming  under 
or  in  trust  for  him  the  said  J.  S.  [or 
any  of  his  ancestors]. 

And  moreover  a  covenant  on  the 
part  of  the  said  J.  S.,  his  [heirs,] 
executors,  administrators  and  as- 
signs, that  he  and  they  will,  at  the 
request  and  expense  in  all  things  of 
the  said  J.  N.,  his  executors,  admi- 
nistrators or  assigns,  execute  any 
such  further  assurance  to  him  and 
them,  as  shall  be  deemed  requisite 
for  securing  such  quiet  ei^oyment 
as  aforesaid. 

And  it  is  also  further  agreed  by 
and  l>etween  the  parties  hereto,  that 
there  shall  be  contained  in  the 
lease,  so  to  be  granted  as  aforesaid,, 
a  proviso  empowering  either  of  them 
the  said  parties,  their  respective 
heirs,  executors,  administrators  or 
assigns,  to  determine  the  said  lease 
at  the  end. of  the  first  seven  or 
fourteen  years  of  the  said  term  of 

years,  on  giving  six  months' 

notice  thereof. 
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And  it  is  Airtber  agreed  and  de- 
<;1ared  that  the  destruction  of  the 
«ald  premises  by  Are  or  other  cause, 
tihall  not  vacate  the  present  contract, 
but  tliat  the  same  shall  remain  in 
force  as  if  no  such  accident  had  hap- 
pened. And  it  is  hereby  lastly 
ngreed  and  declared,  that  the  ex- 
pense of  these  presents,  and  of  such 
lease  and  counterpart  as  aforesaid. 


including  a  reasonable  flee  to  the 
counsel  of  the  said  J.  S.,  bis  hetrt 
or  assigns,  [or  his  executors,  admi- 
nistrators or  assigns,]  to  prepare  or 
settle  the  said  lease,  shall  be  borne 
and  paid  by  the  said  J.  N.,  his  ex- 
ecutors, administrators  or  assigns 
[or  equally  by  and  between  the 
said  parties  hereto]. 
In  witness,  ic/c. 


Agreement  for  a  Lease  of  a  Farm, 


Articles  of  Agreement  entered  into 

this day  of ,  a.  ». 

Between  J.  S.,  of ,  of  the 

one  part,  and  J.  N.,  of ,  of 

the  other  part. 
The  said  J.  S.  in  consideration  of 
ihe  rents,  covenants  and  agreements 
hereinafter  mentioned,  on  the  part 
of  the  said  J.  N.,  bis  executors,  ad- 
xhinistrators  and  assigns,  to  be  paid, 
performed  and  observed,  doth  hereby 
contract  and  agree  with  the  said 
J.  N.,  his  executors,  administrators 
and  assigns,  that  he  the  said  J.  S., 
his  heirs  or  assigns,  [or  his  exe- 
cutors, administrators  or  assigns,] 
shall  and  will,  on  or  before   the 

day  of now  next  ensuing, 

upon  request  made  to  him  or  them 
in  writing  under  the  hand  of  the 
-said  J.  N.,  his  executors,  admi- 
nistrators or  assigns,  for  tlutt  pur- 
pose, grant  and  execute  unto  the 
said  J.  N.,  his  executors,  admi- 
nistrators and  assigns,  a  good  and 
effectual  demise  or  lease,  to  be  pre- 
pared or  approved  by  the  counsel 
of  the  said  J.  S.,  or  of  his  heirs  or  as- 
signs, [or  his  executors,  administra- 
tors or  assigns,]  of  all  that  messuage 
•or  tenement  and  dwelling-house, 
situate  [&c.],  and  also  all  those 
pieces  or  parcels  of  arable,  meadow, 
and  pasture  lands  thereto  belonging, 
that  is  to  say,  All  that  [Ace.],  called 

or  Icnown   by  the  name  of 

farm,  as  the  same  are  now  or  late 

were  in  the  occupation  of ,  except 

timber  and  other  trees  [&c.  jcc] : 
To  hold  the  same  unto  the  said 
J.  N.,  his  executors,  administrators 
and    assigns,     for    the    term    of 

years,  to  be  computed  from 

the day  of ,  at  the  yearly 

rant  of  £ ,  clear  of  all  taxes, 

deductions  and  abatements  whatso- 
-ever  (except  the  land-tax),  to  be 
paid  quarterly,  at  Lady-day,  Mid- 


summer, Michaelmas,  and  Christ* 
mas,  in  each  year,  with  an  addi- 
tional rent  of per   acre,   for 

converting  arable  into  pasture,  or 
pasture  into  arable  land. 

And  it  is  hereby  declared  and 
agreed,  that  there  shall  be  contained 
in  the  said  lease,  and  in  the  coun- 
terpart thereof,  by  and  on  the  part 
of  the  said  J.  N.,  his  executors,  ad- 
ministrators and  assigns,  a  cove- 
nant for  payment  of  the  said  yearly 
rent  in  the  manner  aforesaid,  and 
all  taxes,  assessments  and  other 
deductions,  except  as  aforesaid, 
during  the  said  term,  [save  only 
during  such  time  as  the  said  pre- 
mises shall  be  untenantable  by 
reason  of  fire,  storm  or  tempest, 
in  whioh  case  a  proportionate 
abatement  is  to  be  mode  by  reasoa 
thereof.] 

And  also  a  covenant  to  keep  the 
said  messuage,  bams,  buildings  and 
premises,  with  the  appurtenances, 
in  substantial  and  tenantable  repair 
in  all  things,  during  tlie  said  term, 
[damage  by  ilre,  storm  or  tempest 
only  excepted,]  the  said  J.  S.,  hlg 
heirs  or  assigns,  [or  his  executors, 
administrators  or  assigns,]  finding 
rough  timber  for  that  purpose ; 

And  also  to  insure  the  same 
against  loss  by  fire,  in  the  sum  of 

With  liberty  for  the  said  J.  S., 
his  heirs  or  assigns,  [or  his  exe- 
cutors, administrators  or  assigns,] 
or  his  or  their  surveyor,  alone  or 
with  others,  to  enter  upon  the  pre- 
mises at  all  seasonable  times  (giving 
three  days'  notice  thereof)  to  ex- 
amine into  the  state  of  the  repairs 
thereof. 

And  also,  at  any  time  in  the  lost 
six  months  of  the  said  term,  upon 
like  notice,  to  take  an  inventory  of 
fixtures ; 
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And  also  to  affix  upon  some 
^onspieaoaa  pert  of  the  ptaaiaei, 
notice  of  the  psiemises  b^ag  to  be 
let  at  the  ezpiration  of  the  said 
lenn,  nod  to  showthea  to  all  per- 
sons detirmg  to  see  ttie  same ; 

And  Carther,  tttat  the  said  J.  X. 
shall  not  assign  over,  nndeiiet,  or 
ofterwise  part  with  the  said  pre* 
arises,  or  anj  part  thereof;  or  his 
interest  tlierem,  -wiflioat  tiie  consent 
in  writing  of  the  ssid  J.  8.,  his 
heirs  or  assigns,  [or  Ins  execntors, 
adminiatrators  or  assigns,]  with  a 
proviso  nev«rtheless  that  such  con- 
sent sliall  not  be  unreasonably 
withheld,  nor  any  sum  of  money 
or  other  premium  requirad  for 
granting  the  same ; 

And  IB  the  said  lease  shall  also 
be  oontained  an  usual  and  other 
proper  covenants  on  tlie  part  of  the 
said  J.  X.,  his  executors,  adminis- 
trators and  assigns,  for  nsing  and 
managing  the  said  demised  land, 
^oand  sind  premises,  in  a  faudtond- 
iilce  maimer  in  all  respects,  and  in 
particular,  covenants  to  cut  down 
and  destroy  all  noxious  weeds 
flowing  thereon ;  to  lay  open  and  . 
spread  the  ant-hills  and  mole-hills; 
dndn  the  wet  and  springy  parts  of 
tlie  lands ;  tether  and  fold  upon  the 
said  premises  the  sheep  and  other 
cattle  whieh  shall  be  kept  thereon ; 
tfead  uid  use  upon  tlie  premises 
and.  cODTert  into  dung  or  compost 
with  neat  beast  or  other  catUe,  the 
hey,  straw,  chafl^  fodder,  and 
cstover,  which  shall  be  produced 
ttierefirom,  and  spread  and  bestow 
tte  same  upon  the  lands  requiring 
fte  same;  prene  and  makenewtlie 
qoidc  and  otlier  hedges  and  protect 
tbB  same  and  tlie  yovng  trees  from 
cattle  and  other  injury,  and  keep 
the  ovdmrds  well  stocked  with  fruit 
trees  of  the  best  kind. 
.  And  adso  covenants  that  tlie  said 
J.  K^  Us  executors,  administrators 
or  assigns,  shall  not  cut  down  or 
destroy  any  timber  or  timber-Hke 
trees  (except  for  necessary  repairs); 

Xor  cot  or  plash  the  quick  hedges, 
nader yoars  growth ; 

Nor  grow  more  than  two  soooes- 
slve  crops  of  com«  grain,  or  palse, 
on  the  arable  land,  without  a  sum- 
mer tilling,  and  sowing  turnips 
thereon,  and  feeding  off  the  same, 
the  ilrst  or  second  of  the  said  crops 
to  be  wheat,  and  the  other  two, 
barley,  oats  or  pulse,  and  the  last 


of  the  said  crops  to  be  mixed  witll 
clover  and  trefoil  seed ; 

Kor  take  more  than  — —  crops 
off  the  said  lands,  without  laying 
down  the  same  with  clover  or  other 
grass  for  the  space  of  one  year; 

Nor  mow  for  liay  any  of  the 
meadow  or  pasture  grounds  oftemr 
than  once  in  each  year ;  nor  tho 
clover  or  other  artificial  grass,  sown 
on  the  arable  land  of  the  second 
year's  lying ; 

Nor  o»nvert  into  tillage  any  of 
the  meadow  or  pasture  land. 

And  also  covenants  that  the  said 
J.  X.,  his  executors,  administrators 
and  ass^s,  will  in  tlie  last  year  of 
tile  said  demise,  lay  aU  the  com  ia 
the  barns,  and  thresh  out  the  same 
in  the  ensuing  winter,  upon  the  said 
premises^  and  leave  the  straw  and 
chaff  for  the  said  J.  S.,  his  heirs 
and  assigns,  [or  his  executors,  ad- 
ministeiitors  and  assigns,]  without 
any  allowafu»  for  the  same,  and 
spread  and  dispose  of  the  dung  and 
compost  produced  in  tiie  last  year 
of  the  said  tenn  in  such  manner  as 
the  said  J.  S.,  may  direct ; 

And  at  the  end  of  the  said  term, 
leave  one-half  of  the  hay  of  the  last 
year's  growth  for  the  benefit  of  the 
said  J.  S.,  his  heirs  or  assigns,  [or 
his  executors,  administrat<M^  or  as-^ 
signs,]  or  his  or  their  incoming 
tenant,  on  being  allowed  the  value 
thereof ; 

And  in  which  said  lease  shall  also 
be  contained  a  proviso  or  liberty 
for  the  said  J.  S.,  his  heirs  or  as- 
signs, [or  his  executors,  adminis- 
trators or  assigns,]  to  enter  at  aS 
times  upon  the  demised  premises  to 
fell  timber,  and  to  fish,  hunt  and 
8p<Hi;  on  the  said  premises,  and  to 
prosecute  depredators  in  the  name 
of  the  said  J.  N.,  his  executors^ 
administrators  or  assigns ; 

And  alw>  in  the  last  summer  of 
the  said  term,  to  sow  any  of  the 
land  widi  turnips;  and  in  the  last 
year  of  the  said  term  to  sow  clover 
or  other  grass  seeds  with  the  com 
sown  by  the  said  J.  N^  his  exe« 
cutors,  administrators  or  assigns^ 
to  be  harrowed  in  by  him  and 
them; 

And  also  within  the  said  last  year 
of  the  term,  take  inventories  of  fix- 
tures; and  fix  up  notice  of  the 
premises  being  to  be  let,  as  and 
when  the  said  J.  S.,  his  heirs  or 
assigns,  [or  his  executors,  admlnis- 
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tratore  or  assigns,]  shall  think  pro- 
per, and  with  ite»  ingress,  egress 
and  regress  for  all  or  anj  of  the 
said  purposes. 

And  in  the  said  indenture  of  lease 
shall  be  contained  a  proviso  em- 
powering the  said  J.  S.,  his  heirs  or 
assigns,  [or  his  executors,  adminis- 
trators or  assigns,]  to  re-enter  upon 
the  said  premises  as  of  his  former 
estate,  in  case  the  said  rent  shall  be 

in  arrear  for days,  or  the  said 

J.  N.,  his  executors,  administrators 
or  assigns,  shall,  without  such  con- 
sent as  aforesaid,  assign  or  part 
with  the  said  premises  or  any  in- 
terest therein,  or  fail  in  observing 
any  of  the  covenants  or  agreements 
therein  contained,  or  sliall  become 
bankrupt  or  insolvent ; 

Together  with  all  such  other 
reasonable  covenants,  clauses  and 
agreements  by  and  on  the  part  of 
the  said  J.  N.,  his  executors,  ad- 
ministrators or  assigns,  as  are  usual 
or  proper  in  leases  uf  a  like  nature. 

And  the  said  J.  N.  doth  hereby 
for  himself,  his  executors,  adminis- 
trators or  assigns,  promise  and 
agree  to  accept  of  the  said  lease, 
and  to  execute  a  counterpart  of  the 
same. 

And  it  i9  hereby  further  declared 
and  agreed,  that  the  said  lease  shall 
contain,  on  the  part  of  the  said 
J.  S.,  his  heirs  and  assigns,  [or  his 
«xecutor8,  administrators  and  as- 
signs,] a  covenant  that  the  said 
J.  S.  hath  lawful  and  full  authority 
to  grant  the  said  lease ; 

And  also  a  proviso  for  the  sus- 
pension or  abatement  of  the  reserved 
Tent,  during  so  much  of  the  said 
term  as  any  part  of  the  said  pre- 
mises shall  remain  uninhabitable 
or  useless,  by  reason  of  flre,  storm 
or  tempest ;  with  reference  to  arbi- 
tration, in  case  of  any  dispute  in 
respect  of  the  time  or  proportion  of 
such  suspension  or  abatement : 

And  also  a  covenant  or  agree- 
ment, on  the  part  of  the  said  J.  S., 
his  heirs  or  assigns,  [or  his  exe- 
cutors, administrators  or  assigns,] 
to  rebuild  or  repair  such  part  of  the 
said  premises  as  shall  be  so  con- 
sumed or  damaged ; 

And  also  that  the  said  J.  N.may, 


at  all  times  during  the  said  demise, 
dig  and  take  away  marie  and  clay 
for  the  improvement  of  the  lands 
demised,  and  also  sufficient  gravel; 
to  keep  the  roads  in  and  upon  the 
said  premises  in  good  repair ; 

And  also  that  he,  the  said  J.  N., 
may  plash  the  quick  hedges  and 
underwood  growing  upon  the  said 
premises,  and  the  tops  of  pollard 
trees  and  trimmings  of  timber  trees 
for  reasonable  estovers,  viz.,  cart, 
fire,  and  hedge-bote ; 

And  that  the  said  J.  S.  shaU 
provide  or  allow,  upon  the  saidr 
premises  or  witliin  three  miles 
thereof,  necessary  rough  timber  on 
the  stem,  bricks,  tiles  and  lime,  for 
the  repairs  of  the  said  premises,  and 
the  fences  and  gates  belonging  there- 
to, when  and  as  often  as  the  same 
shall  be  necessary ; 

And  also  to  permit  the  said  J.  N.,. 
his  executors,  administrators  and 
assigns,  to  have  the  use  of  the  barns 

and  rick-yards  until  the day 

of next  after  the  end  of  the 

said  term ; 

And  the  said  lease  shall  also  con- 
tain a  covenant  by  and  on  the  part 
of  the  said  J.  8.,  his  heirs  and  as- 
signs, [or  his  executors,  adminis-^ 
ti-atore  and  assigns,]  for  quiet  enjoy- 
ment by  the  said  J.  N.,  his  executors^ 
administrators  and  assigns,  on  his 
and  their  paying  the  rent,  and 
performing  and  observing  the  cove- 
nants and  agreements  in  the  said 
lease  to  be  contained  respectively  ; 
and  for  further  assurance  in  respect 
thereof  if  required. 

And  it  is  hereby  further  agreed 
and  declared,  that  the  destruction 
of  any  part  of  the  said  premises  by 
fire  or  other  accident  between  the 

date  hereof  and  the  said day  of 

,  shall  not  vacate  or  affect  the 

present  contract. 

And  it  is  hereby  lastly  agreed, 
that  the  said  J.  X.,  his  executors^ 
administrators  or  assigns,  shall 
defray  the  expense  of  these  pre- 
sents, and  of  such  lease  or  counter- 
part as  aforesaid,  including  a 
reasonable  fee  to  counsel  to  prepare 
or  settle  the  said  lease. 

In  witness,  &c. 


Implied  Contracts.  65 

Section  IV. 
Implied  Contracts. 

Tenancy,  when  %mplied,'\  It  has  been  already  mentioned 
{ante,  p.  58,)  that  where  there  is  merely  an  agreement  for  a 
lease,  and  the  intended  lessee  is  let  into  possession  under  it, 
and  pays  rent  for  it  to  the  lessor,  a  tenancy  from  year  to  year 
is  thereby  impliedly  created ;  Doe  v.  Smith,  1  Man.  &  Ry,  137; 
imless  there  be  something  in  the  agreement,  which  shows  the 
intention  of  the  parties  to  have  been  clearly  otherwise.  Ather- 
stone  V.  Bostock,  2  M.  &  Gr.  511.     Richardson  v.  Langridge, 

4  Taunt,  128 :  and  see  Doe  d.  Anglesey  v.  Roe,  2  D.  &  R.  565. 
Even  where  the  amount  of  the  yearly  rent  was  not  mentioned 
in  the  agreement,  but  the  tenant  paid  a  rent  certain  for  two 
years,  it  was  holden  that  an  implied  tenancy  from  year  to  year 
was  thereby  created.  Knight  v.  Bennett,  3  Bing.  361.  So- 
where,  although  the  rent  was  specified  in  the  agreement,  yet 
none  was  actually  paid ;  but  the  landlord  charged  the  tenant 
with  half-a-year's  rent  in  an  account  he  furnished  to  him,  and 
the  tenant,  although  at  first  he  disputed  the  amount,  yet 
afterwards  admitted  that  half-a-year's  rent  was  ^due,  naming 
the  amount,  and  the  account  was  altered  accordingly :  this  ad- 
mission was  holden  to  be  equivalent  to  a  payment  of  rent,  in 
creating  a  tenancy  from  year  to  year.  Cox  v.  Bent,  5  Bing. 
185.  But  where  no  rent  has  been  paid,  Doe  v.  Pullen,  2  Bing, 
N,  C.  749,  nor  any  thing  done  which  Is  equivalent  to  it,  this 
tenancy  cannot  be  implied.  So  where  there  was  a  negotiation 
for  a  letting,  and  the  agreement  drawn  and  approved  of  by 
the  tenant,  but  he  was  to  find  a  person  as  surety,  and  he 
neither  found  the  surety  nor  executed  the  agreement :  it  was 
holden  that  no  implied  tenancy  from  year  to  year  was  thereby 
created.  Doe  v.  Cartwright,  3  B.  &  A.  326.  So,  where  a 
man  got  into  possession  of  a  house,  without  the  privity  of  the 
landlord,  and  although  they  afterwards  entered  into  a  nego« 
tiation  for  a  lease,  yet  they  differed  upon  the  terms,  and  no 
lease  was  in  fact  granted :  it  was  holden  that  no  tenancy  from 
year  to  year  was  thereby  created.  Doe  v.  Quigley,  2  Camp. 
505.  Where  a  tenancy  from  year  to  year  is  thus  impliedly 
created,  the  landlord  may  distrain  for  his  rent,  Cox  v.  Bent, 

5  Bing.  185.  Mann  v,  Lovejoy,  Ry.  &  M.  355,  and  it  will  be 
implied  that  the  tenant  holds  the  premises  upon  the  terms 
stated  in  the  agreement.  Doe  v.  Amey^  12  Ad.  &  El.  476.  Ld, 
Bolton  V.  Tomlin,  5  Ad.  &  El.  856.  Colley  v.  Sireeton,  2  B.  &  C, 
273;  and  see  Tempest  v.  Raveling,  13  East,  18,  as  far  as  such 
terms  are  consistent  with  a  tenancy  from  year  to  year, 
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So,  where  a  tenant  is  in  possession  under  a  void  lease,  for  a 
j  term,  and  pays  rent,  a  tenancy  from  year  to  year  is  thereby 

impliedly  created;  Clayton  v.  Blakey,  8T.R.3.  Doe  v.  Bell, 
5  T.  12.  471 ;  but  the  tenant  notwithstanding  is  deemed  im- 
pliedly to  hold  under  the  terms  of  the  lease,  Richetrdson  y. 
Clifford,  3  Nev.  &  M.  325.  1  Ad.  &  EL  62.  Beale  et  al.  v, 
,  Saunders  et  al,,  3  Bing.  N.  C.  850.    Doe  ▼.  Bell,  5  T.  R,  471, 

[  ^nd  see  Sauvage  v.  Dupms,  S  Taunt.  410,  as  far  as  such  terms 

^  <are  consistent  with  a  tenancy  from  year  to  year.    So,  where  b. 

,  lease  granted  by  a  tenant  for  life,  is  put  an  end  to  by  his 

<death,  but  the  remainderman  afterwards  receives  rent  from  the 
tenant,  this  impliedly  creates  a  tenancy  from  year  to  year,  und 
the  remainderman  cannot  put  an  end  to  it  without  giving  a 
.  «iottce  to  quit.    Doe  v.  Watts,  7  T.  R.  83. 

I  So  where  a  tenant  has  occupied  premises  under  a  lease  for  a 

term  which  has  expired,  and  he  continues  to  hold  over  after 
;  the  expiration  of  the  lease,— if  the  landlord  receive  rent  from 

him  for  the  premises,  for  a  time  sabsequent  to  the  former 
term,  a  tenancy  from  year  to  year  is  thereby  created  between 
them;  Per  Ld.  Kenyon,  C.J.  in  Doe  v.  Stennett,  2  2sp.  718, 
1  4md  see  Pevrse  v.  Shaw,  2  Man.  &  Ry.  418 ;  unless  from  cir- 

\  cumstances  it  appear  clearly  that  the  intention  of  the  parties 

^  was  otherwise.  See  Simkin  v.Ashurst,  I  Mees.Sc  W.261.  Free- 

j  tnctn  v.  Levy,  Moody  &  M.  19.     So  where  a  man  rented  and 

[  occupied  glebe  lands  under  a  rector,   and    afterwards  was 

I  allowed  by  his  successor  to  hold  the  glebe  for  eight  or  nine 

I  -months,  this  was  holden  such  an  acquiescence  in  the  occapancy 

J  as  created  a  tenancy  from  year  to  year,  and  that  a  person  claim- 

!  ing  under  the  new  rector  could  not  recover  the  premises  in  eject- 

ment without  first  determining  thattenancy  by  a  notice  to  quit. 
.  Doe  V.  Somerville,  6  B.  &  C 1 26.  But  the  tenant's  merely  holding 

under  an  agreement  for  a  new  term,  if  he  have  not  paid  rent, 
,  is  not  of   itself   a  bar  to    an  ejectment    brought    by   the 

landlord  recently  after  the  end  of  the  old  term.    Doe  v.  Sten- 
f  nett,  2  Bsp.  717,    Where  a  tenancy  from  year  to  year  is  thus 

I  <a*eated,  the  tenant  will  be  presumed  to  hold  at  the  old  rent, 

I  Harding  v.  Crethom,  1  Esp.  57.  Bishop  v.  Howard,  2  £.  &  C. 

100,  unless  there  be  some  agreement  to  the  contrary,  and 
r  Upon  the  terms  of  the  expired  lease  in  other  respects,  Digby  v. 

I  Atkinson,  4  Camp.  275.  Hufton  v.  fVarren,  1  Mees.  &  JV.  466, 

Its  far  as  such  terms  are  applicable  to  a  tenancy  from  year  to 
f  year.    Even  where  a  man  occupied  a  farm  for  a  term,  under 

a  lease,  one  of  the  stipulations  in  which  was  that  he  should 
r  leave  all  the  manure  upon  the  farm  at  the  end  of  his  tenancy, 

I  —which  was  different  from  the  custom  of  the  country,  ac- 

cording to  which  a  tenant  was  entitled  to  be  paid  for  the 
manure  he  left; — and  after  the  expiration  of  the  term,  the  tenant 
•continued  to  hold  on,  and  pay  rent  for  many  years,  and  then 
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"^pittted  tfae  Durm,  leaving  liie  maiuiw :  the  court  heU  tfaort  lie 
wn  not  entitled  to  be  paidlor  it,  tccsrdmg  to  the  custom  «C 
-die  coontry,  for  he  was  iis|)iiedly  holtfing  under  the  terats  iif 
the  old  lease,  which  made  no  piwisieii  for  aoch  fnyment. 
Roberts  v.  Barker,  1  Cr.  &  M.  808. 

.  Btfb  if  a  party  be  le^  iato  possesskm  «€  pettmases  under  a 
contWKt  lior  the  sate  of  them,  and  the  side  be  not  afterwarda 
oonpleted,  this  creates  nothing  anore  than  a  tenancy  at  wSOk 
«r  at  soffenmoe,  unless  there  be  something  in  the  contract  of 
atle  to  the  contrary.  See  Saunders  v.  Musgrvoe,  6  B.  &  C 
524.  If  tiie  sale  go  off  from  default  on  the  part  of  the  vendoov 
k  is  a  tenancy  at  ifrill;  and  upon  the  wili  being  determined  by 
a  demand  of  possession  or  otherwise,  wee  Bail  v.  CuUvmore  et 
tU^  2  Cr,  If.  It  £.  120,  the  intended  vendor  may  recover  th* 
pcwcBsion  fay  ^ectment.  Dee  r,  Jadum,  1  B.  &  C.  448.  Right 
V.  Bmrd,  13  Bast,  310.  Dee  ▼.  MUkr,  5  Oar,  8c.  P.  595,  with> 
out  giviBg  any  notice  to  qtnt.  Dee  v.  Chamberkwne,  h  Mees.  & 
^.  14 :  or  if  it  go  off  through  defaolt  of  the  vendee,  it  is 
merely  a  tenancy  at  sufferaoce,  and  neither  noftice  to  quit  nor 
demand  of  possession  is  necessary,  to  eoabte  the  vendor  to 
igeetmeBt  Doe  v.  Lawder,  1  Stark.  308.  Doe  v. 
r,  3  Camp,  &  Doe  v.  Boultaft,  6  M.  A  S,  150.  On  thie 
other  hand,  the  vendee  is  not  halhie  to  an  acticm  to-  use  and 
occupsttion  for  the  time  he  has  been  in  possession,  Ramball  v. 
Wtiffki,  1  Car.  &  P.  589,  exc^  fba*  such  time  us  be  may  have 
oontanaed  to  occupy,  after  the  contract  for  sale  hsA  gone  off» 
Bmvsrd  v.  Skaw,  8  Mees,  ft  fV,  118. 

Oottenants,  Spe,  impUed  on  ike  part  of  the  ieaor.]  A  covenant 
lor  qinet  enjoymeot  may  be  implied  from  the  wmd  "  demisi  ** 
in  a  lease.  Spencer^s  Case,  5  Co.  17.  Bot  tiads  is  the  only 
oontrsct  the  law  will  imply  opcm  the  patt  of  the  ^landlord. 
Per  Pttrke,  B.  12  Af.  &  fV.  85.  In  one  case,  indeed,  it  was 
hoiden  thoct  where  a  man  lets  a  bouse,  he  imfiliedly  undertakes 
that  it  is  habtobie,  and  free  from  any  serious  nuisaooe;  and  there- 
fsfe  wbere  a  tenant,  upon  entering  iato  possession  of  afurntshed 
Jmoae,  found  it  so  infested  with  bugs  that  it  was  impossible  to 
^wellin  it,  and  left  it,^— it  was  hoiden  tint  he  was  liable  to  pay 
only  for  the  tnne  he  actually  occupied.  Smith  v.  MarrcUde, 
11  Meet.  9cW.b.  But  the  anthoiity  of  ttiis  case  has  since 
been  very  much  shslcen;  and  it  has  been  hoM^  that,  at  all 
events,  if  the  house  be  let  upon  lease,  there  is  no  such  implied 
warranty.  Hart  v.  Windsor,  12  Mees.  &  IV.  68.  So,  on  the  let- 
ting of  land  or  aftermath,  ftc.  there  is  no  impiied  warranty 
that  it  is  fit  for  the  use  for  which  the  lessee  requires  it,. 
Suttfm  V.  Temph,  12  Mees,  &  W,  52.  Also,  by  stat.  8  &  9 
Vict.  e.  1 0,  s.  6,  neither  the  word  **  give,**  nor  the  word  "  grants ' 
tt  any  deed,  ezecoted  after  the   1st  October,   1845,  shaU 
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imply  any  covenant  in  law,  in  respect  of  any  tenements  or 
hereditaments,  except  in  cases  where  by  any  Act  of  Par- 
liament it  is  or  shall  be  declared  that  the  word  "  give"  or 
the  word  "  grant"  shall  have  such  effect. 

Covenants,  Sfc,  implied  on  the  part  of  the  lessee,"]  It  has 
been  already  stated,  that  where  a  man  occupies  premises  undo: 
an  agreement,  or  under  a  void  lease,  or  continues  to  hold  over 
and  pay  rent,  after  a  former  lease  has  expired,  the  law  implies 
that  he  holds  under  the  terms  and  stipulations  contained  in  such 
agreement  or  lease,  as  far  as  they  are  applicable  to  his  present 
tenancy.  Ante,  pp.  65,  66.  Therefore,  where  a  man  was  let 
into  possession  of  a  farm,  and  paid  rent,  under  an  agreement 
for  a  future  lease  of  fourteen  years,  which  was  to  contain  a 
covenant  (amongst  others)  against  taking  successive  crops 
of  com  from  the  land,  and  a  proviso  for  re-entry  for  breach 
of  any  of  the  covenants ;  the  lease  was  not  in  fact  granted  ; 
but  the  tenant  having  taken  successive  crops  of  corn  from 
the  farm,  and  which  would  be  a  breach  of  the  covenant  if  the 
lease  had  been  executed,  the  lessor  brought  an  ejectment :  and 
it  was  holden  that  he  had  a  right  to  recover ;  until  the  lease 
should  be  executed,  the  tenant  held  as  tenant  from  year  to 
year,  subject  to  the  terms  and  conditions  which  by  the  agree- 
ment  were  to  be  embodied  in  the  lease,  and  being  guilty  of  a 
breach  of  one  of  them,  the  landlord  had  a  right  to  re-enter. 
Doe  V.  Amey,  12  Ad.  &  El.  476.  So,  where  a  tenant  occupied 
premises  under  a  special  agreement,  which  was  to  be  the  basis 
of  a  future  lease,  and  the  agreement  contained  a  provision 
(among  others)  that  he  should  keep  the  premises  in  tenantable 
repair;  it  was  holden  that  the  landlord  might  maintain  as* 
sumpsit  generally  against  the  tenant  for  not  keeping  the  pre* 
mises  in  repair,  without  setting  out  the  special  agreement 
in  the  declaration.  Colley  v.  Streeton,  2  B.  &  C.  273.  If  a 
man  take  a  house  under  an  agreement,  for  a  term  of  years, 
*'  at  and  under  the  rent  of  80^,**  the  law  implies  a  promise 
upon  his  part  to  pay  that  rent ;  and  if  by  the  agreement  there 
be  a  power  reserved  to  the  landlord  to  re-enter,  for  a  breach 
of  "  any  of  the  agreements  therein  contained,'*  it  extends  to 
the  non-payment  of  this  rent,  and  the  landlord  may  recover 
the  premises  in  ejectment,  although  there  be  no  express  agree- 
ment to  pay  the  rent.  Doe  v.  KneUer,  4  Car*  &  P.  3.  If  a  farm 
be  let  to  a  tenant,  without  any  stipulation  how  he  is  to  manage 
it,  the  law  implies  a  promise  upon  his  part  that  he  will  cul- 
tivate and  manage  it  in  a  good  and  husbandlike  manner,  and 
according  to  the  custom  of  the  country.  Powley  v.  Walker, 
5  T.R,313.  So,  a  contract  will  be  implied,  that  a  tenant  will 
use  a  house  and  fixtures  in  a  tenantliice  manner ;  White  v. 
Nicholson,  4  M.  &  Gr.  95  ;  that  he  will  use  a  furnished  house 
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in  t  tenanttike  manner,  take  care  of  the  furniture,  and  leaytf 
it  and  the  linen  dean,  &c. ;  Stanley  v.  Agnew,  12  Mees.  &  fV* 
827;  and  the  like, — as  far  as  such  implied  contracts  are 
consistent  with  the  terms  of  the  express  contract  between 
the  plirties. 

Section  V. 

Assignment, 

An  assignment  is  a  transfer  or  making  over  to  another,  of  a 
right  one  has  in  an  estate.  It  differs  from  a  lease  in  this,  that 
by  a  lease,  the  lessor  grants  an  interest  less  than  his  own,  re- 
serving to  himself  a  reversion  ;  but  by  an  assignment,  he  parts 
with  the  whole  property.  Ante,  p.  2.  2  BL  Com,  326,  327* 
If  a  man  convey  the  whole  of  his  interest  by  deed,  it  is  an  as- 
signment, not  a  lease,  although  by  the  deed  he  reserve  rent  to 
himself,  and  the  deed  contain  covenants  which  were  not  in  the 
eriginal  lease  or  conveyance  to  him.  Palmer  v.  Edwards, 
1  Doug.  187,  n.  Pluck  v.  Digges,  5  BUgh  N,S.  31,  And  the 
same,  if  by  the  deed  he  convey  a  greater  interest  than  he  him> 
self  possessed.  Baker  v.  Gostling,  4  Moore  &  S.  539.  On  the 
other  hand,  if  by  the  deed  he  conveyed  a  less  estate  than  he  had 
in  the  premises,  it  would  be  a  lease,  not  an  assignment.  Even 
where  certain  lessees  for  lives,  granted  to  J*  S.  by  deed  all 
their  estate,  right,  title  and  interest,  &c.  in  the  demised  pre- 
mises, habendum  to  him  and  his  executors  for  ninety-nine 
years,  if  the  lives  should  so  long  continue,  in  as  large,  ample 
and  beneficial  a  way  as  the  grantors,  then-  heirs,  &c. :  this  was 
holden  not  to  be  an  assignment  of  the  freehold,  and  conse- 
quently not  of  the  whole  of  the  interest  the  grantors  had  in 
tbe  lease,  and  was  therefore  nothing  more  than  an  underlease. 
Earl  Derby  v.  Taylor,  1  East,  502.  There  is  a  difference  also 
in  tbe  effect  of  the  two  instruments.  If  the  lessee  assign  his 
term,  although  by  the  deed  he  reserve  rent  to  himself,  he  can- 
not distrain  for  it ;  Preece  v.  Corrie,  5  Bing,  24 ;  but  he  may 
sue  for  it ;  and  the  action  will  lie,  even  although  the  assignee 
merely  accepted  and  retained  the  deed  of  assignment,  but  never 
entered  into  possession.  Baker  v.  Gostling,  4  Moore  &S.539, 
Bat  if  he  make  an  underlease,  he  may  either  distrain  or  sue,  at 
his  option ;  and  as  to  the  original  lessor,  although  he  may,  of 
coarse,  distrain  upon  the  demised  premises,  he  cannot  sue  the 
onder-lessee,  for  there  is  no  privity  between  them.  Halford  v. 
Hatch,  1  Doug,  183. 

The  relation  of  landlord  and  tenant  may  be  created,  either 
by  the  lessor  assigning  his  reversion  to  another,  in  which  case 
the  assignee  immediately  becomes  the  landlord  of  the  lessee, — 
or  by  the  lessee  assigning  his  term  to  another,  in  which  case 
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Hw  wstfBee  of  tbe  term  becomes  tb«  tsMofr  of.  the  ]«ttDr;^<-> 
or  by  both  pact!w»  respeettvely  Msigouig  theif  interesU  to 
others,  in  whicb  essfi  the  assignee  of  the  reversion  hnmediately 
beeoRUM  the  UndloBil  snd  the  assignee  o£  the  term  the  tenant. 

Assignee  of  the  reversion.']  If  the  lessor  assign  his  reversion, 
the  assignee  may  have  an  Action  of  debt  for  rent,  Y.  B.  5  H,  7, 
186,19  a.    Bro.  Abr.  Detie,  \4\.    I  Ro.Abr.59l.    d  Co.  22  b. 

4  Mod.  81.  3  Mod.  338.  Carth.  16 1 .  Allen  v.  Bryan,  5  B.  & 
C.  512,  or  covenant  for  a  breach  of  any  covenant  running 
with  tfa«  land,  32  if.  8,  c.  34.  1  Smmd,  237.  Bkv.  ulto;  SUmu 
ft  5£t;.  6.  Co.  IM.  384  a.  Twynam  v.  Ptcftarc2».  2  £.  &  ^. 
105..  ^nci  je0  Wootton  et  ai.  y.  Sttgenoni^  12  Meea,  &  W.  129„ 
against  tb£  lessee  ;  or  if  the  lessee  have  assigneii:  bis  term,  the 
lessor  or  assignee  of  the  reversion  may  in  like  manner  have 
«iebt  or  covenant  against  the  assignee  of  the  term.  3  Mod^ 
3S7»33S.  I  Show.  199,  Cafth.  182,  lSalk,Q0,81.  And 
m  devisee  oC  a-  revernotr,  is  an  assignee,  within  tfae  meaning  06 
this  rule,  hherwood  v.  (Mknow,  3  M.  &  .9.  382.  But  tbe^ 
assignee  or  devisee  of  a  reversion  cannot  maintain  an  action 
lor  breach  of  a  covenant  not  running  with  the  land,  or  whieh;- 
»  merely  collateral.  Thursby  v.  Plant,  1  Sound.  237..  Webh> 
T.  Rui»ell,^T.  R.  393.  On  the  other  hand,  also,  the  lessee- 
may  maintain  an  action  of  covenant  against  the  assignee  of  the- 
leversion,  for  the  breach  of  any  covenant  running  with  the 
land.  1  Saund.  231.  So  may  the  assignee  of  the  term..  Infra^ 
Aa  to  what  covenants  run  with  the  land,  an^l  what  do  not,  we 
shall  have  an  opportunity  of  considering  the  subjectin  asubse- 
qnent  part  of  this  woric 

Amgnee  of  the  term.]  If  the  lessee  assign  his  term,  the 
assignee  may  have  an  action  of  covenant  against  the  lessor  or 
his  assignee^  for  breach  of  any  covenant  running  with  the  lancL 
32  H.  8,  c.  34,  A  2.  Cro.  EL  373»  436.  Moor.  4 19.  Spencer'» 
ease,  5  Co.  17  a.  Campbells.  Lewis,  3  B.  &  A.  392.  So  the 
lessor  or  his  assignee  may  have  covenant  against  the  lessee  or 
the  assignee  of  the  term,  at  his  election,  upon  a  covenant 
running  with  t^e  land,  even  although  he  have  accepted  the 
assignee  of  the  term  as  his  tenant;  Cro.  Jac.  309,  521,  522» 

5  H.  7,  19  a.   3  Co.  22  b,  24  b.     Carth.  182-     1  Salk.  80,  81^ 

1  Saund.  240 ;  and  he  may  bring  the  action  against  the  as- 
signee, even  before  he  has  taken  possession.    Walker  v.  Reeve, 

2  Doug.  4f)I,n.  Baher  v.  Goatling,  4  Moore  &  S.  639.  So  he- 
may  have  debt  for  rent  against  the  lessee,  if  he  have  not  accepted 
the  assignee  of  the  term  as  his  tenant ;  Wadham  v.  Marlow, 
4  Dotig.  54.  1  H.  Bl.  438,  n. ;  but  if  he  have  accepted  the 
assignee  as  his  tenant,  he  cannot  afterwards  maintain  debt  for 
rent  against  the  lessee,  although  he  may  bring  covenant. 
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QrgUl  V.  Kemshead,  4  Taunt,  642.  No  actioa  however  vnW  lie 
bf  the  lessor  or  his  assi^ee»  against  the  assigjiee  of  the  ternv. 
for  any  breach  of  covenant  happening  before  the  assigniBeiit^ 
Walker  v.  Reeve,  3  Doug.  19,  2  Doug.  461,  n.,  or  after  such 
assignee  shall  have  assigned  the  term  over  to  another.  BuL 
JV.  P.  159.  Chancellor  v.  Poole,  2  Doug,  764.  fValker  v- 
Reeve,  Id,  461,  n.  3  Doug.  19.  Paule  v.  Nurse,  8  B.  &  C. 
466.  TVzyikn*  v.  Shum^  1  Bo«.  &  P.  21.  Bamfather\,  Jordan, 
2  Iteiigr.  452.  -Efflrtey  v.  King,  2  Cr.  ilf .  &  12.  1 ».  JVolveridge 
y.  Steward,  1  Cr.  &  M,  644.  Ode«  v.  ffa*e,  3  Camp.  394v 
Hartshome  v.  ^"o/wm,,  5  Biwg-.  2V.  C.  477.  And  there  is  no* 
fraud  in  «i  assignee  thus  assigning  the  term  over  to  another,. 
even  although  done  evidently  for  the  purpose  of  getting  rid  of 
his  liability,  and  although  the  party  to  whom  he  assigns  it 
never  eotecs  into  possession,  or  accepts  the  lease.  Taylor  v. 
Shum,  supra.  So,  for  a  covenant  not  running  with  the  land,. 
no  action  of  covenant  will  lie  against  an  assignee.  Griscot  v. 
Green,  I  Salk.  199.  St.  Saviour's  v.  Smith,  1  W.  Bl.  351,  BuL 
N,  P.  159^  Grey  v.  CuihberUon,  4  Doug,  351.  And  when  an 
action  is  brought  against  a  person  as  assignee,  care  must  be 
taken  to  ascertain  that  he  is  one ;  for  the  lessor  or  bis  assignee- 
cinnot  maintain  covenant  against  an  under-lessee,  there  being 
no  privity  of  contract  between  them.  Halford  v.  flafcA, 
I  Doug.  183. 

Form  of  the  aa9ignment.'\  By  stat.  29  Car.  2,  c.  3,  s»  3,  no 
leases,  estates  or  interests,  either  of  freehold,  or  term  of  years, 
or  any  uncertain  interest,  not  being  copyhold  or  customary 
uterest,  of,  in,  to  or  out  of  any  messuages,  manors,  lands, 
tenements  or  hereditaments,  shall  be  assigned,  granted  or  sur- 
rendered, unless  it  be  by  deed  or  note  in  writing,  signed  by  the 
party  so  assigning,  granting  or  surrendering  the  same,  or  their 
agents  thereunto  lawfully  authorized  by  writing, — or  by  act  or 
operation  of  law.  See  Bolting  v.  Martin,  1  Camp.  318.  Preece 
V.  Corrie,  5  Ring,  24. 

And  by  atat.  8  &  9  Vict.  c.  106,  s.  3,  an  assignment  of  a 
chattel  interest,  not  being  copyhold,  in  any  tenements  or 
hereditaments,  made  after  the  1st  October  1845,  shall  be  void 
at  law,  unless  made  by  deed.    Ants,^  p.  2. 

As  to  the  stamp :  An  assignment  of  a  reversion,  must  be 
stamped  with  an  ad  valorem  stamp,  in  the  same  manner  as  any 
other  conveyance.  See  55  G.  3,  c.  184,  Sch.  1,  tit.  "  Convey- 
once."  So,  an  assignment  of  a  term,  for  a  valuable  consider- 
ation«  must  be  stamped  as  a  conveyance.  Id.  But  in  all  ether 
cases,  an  assignment  is  subject  to  a  stamp  of  ll.  lbs. ;  Clayton 
V.  Burtenshaw,  5  B.  &  C.  41  ;  or  if,  with  any  schedule,  receipt 
or  other  matter  put  or  indorsed  thereon  or  annexed  thereto,  it 
shall  contain  2,160  words  or  upwards,  then  for  every  entire 
quantity  of  1 ,080  words  contained  therein,  over  and  above  the 
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first  1,080,  there  must  be  paid  a  further  progressive  dutj 
of  U.  5s.  55  G,  3,  c.  184,  Sch.  I,  tit,  "Assignation  or 
Assignment," 


Form  of  an  Astignment  of  a  Term, 


TUf  indenture,   made  the  — — 

day  of  — —   A.D.  ,   between 

J.  N.  of ,  of  the  one  part,  and 

C.  D.  of ,  of  the  other  part : 

Whereas  by  an  indenture  of  demise 

or  lease,  bearing  date  the day  of 

A.D. ,  and  made  or  ex- 
pressed to  be  made  between  J.  S.  of 
the  one  part,  and  the  said  J.  N.  of  the 
other  part,  the  said  J.  S.  for  the 
considerattons  therein  mentioned 
did  demise  and  lease  all  that  [&c.l, 
to  hold  the  same  with  the  appur- 
tenances unto  the  said  J.  N.,  his 
executors,  administrators  and  as- 
signs, Irom  the  day  of 

then  last  past,  for  and  during  the 

full  term  of years  thence  next 

ensuing,  under  and  subject  to  the 

clear  yearly  rent  of ,  and  to  the 

several  covenants,  provisoes  and 
agreements  therein  contained,  which 
on  the  part  of  the  said  J.  N.,  his 
executors,  administrators  and  as- 
signs, is  and  are  thereby  required  to 
be  paid,  performed  or  reserved  re- 
spectively. And  whereas  it  is  agreed 
by  and  between  the  said  J.  N.  and 
the  said  C.  D.,  that  he  the  said  J.  N., 
[for  and  in  consideration  of  the  sum 

of ,  to  be  well  and  duly  paid 

unto  him  by  the  said  G.  D.,]  would 
assign  to  the  said  C.  D.  all  his  right, 
title  and  interest  to  and  in  the  pre- 
mises aforesaid,  and  to  and  in  the 
term  so  thereof  granted  as  aforesaid : 
Now  this  indenture  witnesseth,  that 
in  pursuance  of  the  said  last  men- 
tioned agreement,  and  in  consider- 
ation of  [the  sum  of aforesaid 

in  the  said  agreement  mentioned, 
"  or**  the  sum  of  live  shillings]  to 
the  said  J.  N.  in  hand,  well  and 
truly  imid  by  the  said  C.  D.,  at  or 
before  the  sealing  and  delivery  of 
these  presents,  the  receipt  whereof 
is  hereby  acknowledged,  he  the  said 
J.  N.  hath  granted,  bargained,  sold, 
assigned,  transferred  and  set  over, 
and  by  these  presents  doth  grant, 
bargain,  sell,  assign,  transfer  and  set 
over  unto  the  said  C.  D.,  his  exe- 
cutors, administrators  and  assigns, 
all  the  said  [messuage  or  tenement, 


piece  or  parcel  of  ground,]  and  all 
and  singular  other  the  premises 
comprised  in  and  expressed  to  be 
demised  by  the  said  hereinbefore  in 
part  recited  indenture  of  lease  of  tiie 

day  of ,  as  hereinbefore 

is  mentioned,  with  all  and  singular 
the  rights,  members,  easements, 
privil^es,  advantages  and  appur- 
tenances to  the  same  premises  be- 
longing or  therewith  or  with  any 
part  thereof  now  or  usually  occupied 
or  enjoyed ;  together  with  the  said 
hereinbefore  in  part  recited  inden- 
tures of  lease  [and  all  mesne  assign- 
ments and  under-leases,  if  any 
thereof,]  and  all  benefit  and  ad- 
vantage of  the  same  respectively, 
and  of  all  and  every  the  covenants, 
clauses,  provisoes  and  agreements 
therein  contained,  which  on  the 
part  of  the  lessor  or  landlord  or  any 
under-lessees  or  under-lessee  of  the 
said  premises  are  to  be  performed 
or  observed;  and  all  the  estate, 
right,  title,  interest,  term  or  number 
of  years  now  to  come  and  unexpired, 
property,  claim  and  demand  what- 
soever, both  at  law  and  in  equity  or 
otherwise  howsoever,  of  him  tiie  said 
J.  N.,  of,  in,  to  or  out  of  the  same 
premises,  and  every  part  and  parcel 
thereof,  under  or  by  virtue  of  the 
said  indenture  of  lease :  To  have 
and  to  hold  the  said  [messuage  or 
tenement,  piece  or  parcel  of  ground,] 
and  all  and  singular  other  the  pre- 
mises hereby  assigned  or  mentioned 
or  intended  so  to  be,  and  every  part 
and  parcel  of  the  same  with  their 
and  every  of  their  respective  rights, 
members,  privileges,  easements,  ad- 
vantages and  appurtenances,  unto 
the  said  C.  D.,  his  executors,  ad- 
ministrators and  assigns,  from 
henceforth,  for  and  during  all  the 
residue  or  remainder  of  the  said 

term  or  period  of years,  in  and 

by  the  said  in  part  recited  indenture 
of  lease  granted,  which  is  or  may 
be  yet  to  come  and  unexpired  by 
efflux  and  computation  of  time,  and 
in  such  and  the  same  and  the  like 
manner,  and  as  beneficially  to  all 
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Intents  and  patpoces  as  the  said 
J,  N.  now  holds  or  eiyoys,  or  at  or 
hnmediately  before  the  sealing  and 
delivery  of  these  presents  held  or 
e^jc7«l  the  same,  subject  neverthe- 
less to  the  payment  of  the  yearly 
rent  in  and  by  the  said  in  part  re- 
cited indenture  of  lease  reserved,  or 
soch  part  thereof  as  by  the  tenant 
or  lessee  of  the  same  premises  is  or 
ottgbt  to  be  paid  for  or  in  respect 

thereof,  firom  and  after  the day 

of now  last  past,  and  to  the 

perfonnance  and  observance  of  the 
covenants,  provisoes  and  agreements 
tiierein  contained,  which,  on  his  or 
their  part  or  behalf  are  or  ought  to 
be  observed  or  performed  ft-om  and 
after  the  date  of  these  presents. 
And  the  said  J.  N.,  for  himself,  his 
hdrs,  executors  and  administrators 
doth  covenant,  promise  and  agree 
with  and  to  the  said  C.  D.,  his  exe- 
cutors, administrators  and  assigns, 
in  manner  following,  (that  is  to  say, ) 
that  for  and  notwithstanding  any 
act,  deed,  matter  or  thing  whatso- 
ever, by  him  the  said  J.  N.,  made, 
done,  committed,  executed  or  know- 
ingly occasioned,  suffered  or  omitted 
to  the  contrary,  the  said  in  part  re- 
cited indenture  of  lease,  mentioned 

to  bear  date  the day  of  — — , 

is,  at  the  time  of  the  sealing  and 
delivery  of  these  presents,  a  good, 
valid  and  effectual  lease,  both  at 
law  and  in  equity,  of  and  for  the 
premisea  thereby  expressed  to  be 
demised  and  hereby  assigned  or 
mentioned  or  intended  so  to  be; 
and  that  the  same  and  the  term  of 

years  therein  mentioned  to  be 

titereby  granted,  and  each  of  them, 
ii  in  full  effect  and  in  nowise  for- 
frited,  surrendered,  assigned,  deter- 
mined or  become  void  or  voidable, 
or  otherwise  prejudicially  affected 
in  any  manner  howsoever ; 

And  that  the  yearly  and  other 
rents  in  or  by  the  same  indenture 
of  leaae  reserved,  and  all  arrears 
thereof,  and  also  the  land-tax, 
sewers-rate,  and  all  other  taxes, 
rates  and  assessments  chargeable 
apon  the  said  premises,  or  the  te- 
nant or  occupier,  or  tenants  or  oc- 
capiers  thereof  for  the  time  being, 
for  or  in  respect  of  the  same,  have 
been  and  are  well  and  truly  paid 

and  satisfied  up  to  the  said 

day  of last  past ; 

And  that  the  several  covenants 
and  agreements  therein  contained. 


which  on  the  part  of  the  tenant  or 
lessee  of  the  same  premises  are 
required  to  be  performed  or  ob- 
served, have  been  well  and  truly 
observed  and  performed  down  to 
the  date  of  these  presents ; 

And  also  that  for  and  notwith- 
standing any  such  act,  deed,  matter 
or  thing  as  aforesaid,  he  the  said 
J,  N.  now  hath  in  himself  good 
right,  full  power,  and  lawful  and 
absolute  authority  to  bai^ain,  sell, 
assign,  transfer  and  assure  the  said 
[messuage  or  tenement,  piece  or 
parcel  of  land]  and  all  and  singu- 
lar other  the  premises  hereinbefore 
assigned  or  intended  so  to  be  and 
every  part  and  parcel  thereof,  with 
their  respective  rights,  members, 
easements  and  appurtenances,  unto 
the  said  C.  D.  his  executors,  admi- 
nistrators and  assigns,  for  and  dur- 
ing all  the  residue  and  remainder 
which  is  now  to  come  and  unex- 
pired, by  computation  of  time,  of 
or  in  the  said  term  or  period  of 

years  so   thereof  granted   as 

aforesaid,  in  manner  aforesaid,  and 
according  to  the  true  intent  and 
meaning  of  these  presents ; 

And  that  he  the  said  C.  D.,  hi* 
executors,  administrators  and  as- 
signs, shall  and  lawfully  may, 
immediately  from  and  after  the 
execution  of  these  presents,  and 
from  time  to  time  and  at  all 
times  thereafter,  during  the  residue 
or  remainder  which  is  now  to  come 
and  unexpired  of  or  in  the  said 

term  or  period  of years,  by 

the  said  in  part  recited  indenture 
of  lease  expressed  to  be  granted  as 
aforesaid,  peaceably  and  quietly ' 
enter  into  and  upon,  and  have, 
hold,  use,  occupy,  possess  and  en- 
joy the  same  [messuage  or  tene- 
ment, piece  or  parcel  of  land]  and 
all  and  singular  other  the  premises 
hereby  assigned  or  mentioned  or 
intended  so  to  be,  with  their  and 
every  of  their  appurtenances,  and 
receive  and  retain  the  rents,  issues 
and  profits   thereof  from  the  said 

day  of  last  past,  to  and 

for  his  and  their  own  use  and  be- 
nefit, without  any  action,  suit, 
eviction,  hindrance,  molestation, 
disturbance  or  interruption  what- 
soever, of  or  by  the  said  J.  N.,  his 
executors  or  administrators,  or  any 
or  either  of  them,  or  any  person  or 
persons  now  or  hereafter  rightfully 
claiming  or  possessing,  either  at  law 
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or  in  equity,  any  estate,  riglit,  title, 
charge  or  interest  in,  to,  out  of,  or 
upon  the  said  premises  or  any  part 
thereof,  by,  from,  under  or  in  trust 
for  him,  them,  or  any  or  either  of 
them,  or  by  or  through  his,  their 
or  any  or  either  of  their  acts,  deeds, 
defoults,  means,  procurement,  con- 
tent or  privity,  [other  than  any  per- 
son or  persons  claiming  or  entitled 
under  or  by  virtue  of  any  leases  or 
agreements  for  leases,  of  which 
eounterparts  have  been  produced 
unto  the  said  C.  D.,  his  counsel  or 
solicitor,  at  or  before  the  sealing 
and  delivery  of  these  presents,  so 
&r  as  concerns  their  respective  es- 
tates and  interests  under  or  by 
virtue  of  the  same];  and  that  free 
and  clear,  and  clearly  and  abso- 
solutely  acquitted,  exonerated  and 
discharged  or  otherwise,  by  and  at 
the  expense  of  the  said  J.  N.,  his 
executors  or  administrators,  well 
and  effectually  protected,  defended, 
kept  harmless,  and  indemnified  from 
and  against  all  and  all  manner  of 
former  and  other  assignments,  gifts, 
grants,  bargains  and  sales,  mort- 
gages, wills,  conveyances,  surren- 
ders, assurances,  rents,  taxes,  ar- 
rears of  rents  and  taxes,  statutes, 
judgments,  decree?,  recognizances, 
extents,  exonerations,  forfeitures, 
re-entry,  and  cause  and  causes  of 
forfeiture  and  re-entry,  jointures, 
legacies,  estates,  rights,  titles,  trusts, 
interests,  charges  and  incumbrances 
whatsoever,  which  at  any  time 
heretofore  have  been,  or  which  at 
any  time  hereafter  shall  or  may  be 
made,  committed,  created  or  know- 
ingly occasioned  or  suffered  by  tlie 
said  J.  N.,  his  executors  or  admi- 
nistrators, or  any  person  or  perso&s 
now  or  hereafter  lawfully  or  equi- 
tably, and  rightfully  claiming  or 
possessing  any  estate,  right,  title  or 
interest  by,  from,  under  or  in  trust 
for  him,  them,  or  any  or  either  of 
them  (save  and  except  and  subject 
only  to  the  rent  or  rents  in  and  by 
the  said  hereinbefore  in  part  recited 
indenture  of  lease,  reserved  or  made 

payable  from   and  after  the   

day  of last  past,  and  the  co- 
venants and  agreements  therein 
contained,  which  on  the  part  of  the 
tenant,  lessee  or  assignee  of  the  said 
premises  are  from  henceforth  to  be 
performed  or  observed  during  the 
now  residue  of  the  said  term  of 
years,  and  save  also  and  ex- 


cept such  leases  or  agreements  for 
leases  as  aforesaid,  and  the  several 
estates  or  interests  now  subsisting 
under  or  by  virtue  of  the  same 
respectively ;) 

And  moreover,  that  the  said  J.  N., 
his  executors  and  administrators, 
and  all  and  every  person  and  per- 
sons whomsoever,  now  or  hereafter 
lawfully  claiming  or  possessing  any 
legal  or  equitable  estate,  right,  title 
or  interest  in,  to,  out  of,  upon  or 
respecting  the  said  messuages  or  te- 
nements, pieces  or  parcels  of  ground 
and  other  the  premises  hereinbefore 
assigned  or  mentioned  or  intended 
so  to  be  [other  than  persons  claim- 
ing and  entitled  under  or  by  virtue 
of  such  leases  or  agreements  for 
leases  as  aforesaid,  so  far  as  con- 
cerns their  respective  estates  and 
interests  under  or  by  virtue  of  the 
same],  shall  and  will,  from  time  to 
time  and  at  all  times  hereafter,  be- 
fore the  expiration  of  the  said  term 
of years,  upon  every  reason- 
able request  and  at  the  proper  costs 
and  expense  of  the  said  C.  D.,  his 
executors,  administrators  or  as-' 
signs,  make,  do,  execute  and  per- 
fect, or  cause  and  procure  to  be 
made,  done,  executed  and  perfected, 
all  and  every  such  further  and 
other  lawful  and  reasonable  acts, 
deeds,  conveyances  and  assurances 
in  the  law  whatsoever,  for  the  fur- 
ther, better,  more  perfectly,  and 
absolutely  or  satisfactorily  assign- 
ing, confirming  and  assuring  all 
and  singular  the  same  messuages  or 
tenements  and  premises,  with  their 
respective  appurtenances,  unto  the 
said  C.  D.,  his  executors,  admi- 
nistrators and  assigns,  for  all  the 
residue  and  remainder  which  shall 
be  then  to  come  and  unexpired  of 
the  said  term,  as  he  the  said  C.  D.,. 
his  executors,  administrators  or  as- 
signs, or  his  or  their  counsel  in  tlie 
law,  being  of  the  degree  of  a  bar- 
rister, shall  advise  and  require,  so 
that  such  further  assurances  or  any 
of  them  do  not  contain  or  imply 
any  further  or  more  general  cove- 
nants on  the  part  of  the  person  or 
persons  who  shall  be  required  to 
make  or  execute  the  same,  than  for 
or  against  the  acts,  deeds,  omissions 
or  defanlts  of  him,  her  or  them, 
and  of  his,  her  or  their  lessors  or 
assigns,  or  executors  or  administra- 
tors, and  so  that  the  person  or  per- 
sons who  shall  be  required  to  make 
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w  execute  the  same  be^  not  obliged 
to  go  from  bis,  hfir  or  tbeir  tben 
place  or  respectivd  places  of  abode 
for  tbat  purpose,  without  a  reason- 
able and  sufficient  sum  being  pre- 
Tioosly  paid,  tendered  or  secured 
to  him,  her  or  them,  for,  or  in  re- 
spect of  his,  her  or  their  time, 
tranble  and  expenses,  which  said 
ads,  deeds  and  assurances  shall, 
naless  otherwise  declared  or  ex- 
pressed, be  and  enure  in  corrobora- 
tioB  of  these  presents,  and  of  the 
estate  and  intnrest  herebj,  or  men- 
turned  or  intended  to  be  hereby, 
assigned  or  otherwise  assurer! . 

Ajsd  in  eonsideration  of  the  pre- 
mises aforesaid,  the  said  C.  D.  doth 
kcreby,  for  himself,  his  heirs,  ex- 
ecutors and  administrators,  co^e- 
■ant,  promise  and  agree  with  and 
to  the  said  J.  N.,  his  executors  and 
administrators,  in  manner  follow- 
ing (that  is  to  saj,)that  he  the  said 
C.  D.,  his  executors,  administrators 
and  assigns,  or  some  or  one  of  tb«*m, 
skall  and  will, — from  time  to  time 
and  at  all  times  hereafter,  during 
the  residue  or  remainder  which  is 
BOW  to  come  and  unexpired  of  the 

said  term  or  period  of years, 

or  during  such  part  or  portion  there- 
of, as  he  o:-  they  shall  or  lawfully 
may  hare  and  eqjoy  peaceable  and 
%aiet  possession,  under  or  by  virtue 
«f  lliese  ivesoits,  of  the  messuage, 
gnmnd  and  premises  expressed  to 
be  hereby  assigned,  according  to 
Ibe  true  intent  and  meaning  hereof, 
against  the  said  J.  X^  his  execu- 
tOM  and  administrators,  and  all  and 
erery  person  and  persons  rightfully 
ciaiminff  from,  under  or  in  trust 


for  him  or  them  as  aforesaid, — ^well 
and  truly  pay  or  cause  to  be  paid 

the  yearly  rent  of  £ ,  in  and  by 

the  said  hereinbefore  in  part  recited 
indenture  of  lease  reserved,  at  such 
times  and  in  such  manner  as  the 
same  is  thereby  reserved  and  made 
payable ; 

And  also  well  and  truly  pay  and 
satisfy  all  rates,  taxes,  duties,  and 
assessments,  chargeable  upon  or. 
payable  for  or  in  respect  of  the  said- 
premises  by  the  tenant,  lessee,  as- 
signee or  occupier  thereof,  from  and 

after  the day  of now  last 

past; 

And  also  observe  and  perform  all 
and  every  the  covenants,  provisoes,, 
clauses,  conditions,  and  agreements, 
which  from  henceforth  during  the 
same  period  on  his  or  their  part 
or  behalf  are  or  ought  to  be  per-^ 
formed  and  observed,  for  and  in 
respect  thereof  or  of  any  part 
thereof: 

And  shall  and  will  from  time  to 
time  and  at  all  times  hereafter,  pro<- 
tect,  defend,  keep  harmless  and  in- 
demnified, the  s&id  J.  N.,  his  ex- 
ecutors ami  administrators,  and  his 
and  their  lands  and  tenements, 
goods,  chattels,  and  effects,  from 
and  against  the  same  rents,  cove> 
nants,  and  agreements,  and  of  and 
from  all  actions,  suits,  costs,  da- 
mages and  expenses  whatsoever,, 
which  he  or  they  or  any  or  either 
of  them  shall  or  may  pay  or  sus- 
tain, or  wliich  shall  or  may  arise  or 
be  occasioned  by  the  non-payment, 
non-performance  or  non-observance 
thereof  respectively  or  any  of  them^ 

In  witness,  &c. 


Formerly,  when  assignments  were  merely  required  to  be  in 
writing,  the  forms  adopted  were  generally  much  shorter  than 
the  above ;  and  were  often  written,  by  way  of  indorsement, 
QpOD  the  lease  itself.  But  now  that  the  assignment  must  be 
by  deed,  it  will  be  more  convenient  that  it  should  be  a  sepa- 
nte  instrument.  Where  however  the  assignee  of  a  term 
assigns  to  another,  merely  for  the  purpose  of  getting  rid  of  his 
liability  on  the  covenants  in  the  lease,  the  form  of  course  may 
be  very  much  shorter,  omitting  all  the  covenants  on  the  part. 
of  the  assignor  or  assignee  respectively  contained  in  the 
above  form. 


e2 


'^^^^'^'^^^'''''ff^mmmmmmmmmmmtmKmmmf/itKKmSKHM 


76  Attornmefit, 

Section  VI. 
Attornment. 

An  attornment  is  an  admission  by  the  party  making  it,  that 
he  holds  the  premises  therein  mentioned  as  tenant  thereof  to 
the  party  to  whom  he  attorns.  Formerly,  in  all  cases  where 
the  owner  of  lands,  which  were  let  to  tenants,  conveyed  to 
another  his  interest  in  them,  it  was  necessary  that  the  tenants 
should  attorn  to  their  new  landlord,  before  his  title  was 
deemed  complete.  But  by  stat.  4  &  5  Ann.  c.  16,  s.  9,  all 
grants  or  conveyances,  by  fine  or  otherwise,  of  any  manors  or 
rents,  or  of. the  reversion  or  remainder  of  any  messuages  or 
lands,  shall  be  good  and  effectual  to  all  intents  and  purposes, 
without  any  attornment  of  the  tenants  of  any  such  manors, 
or  of  the  land  out  of  which  such  rent  shall  be  issuing,  or  of 
the  particular  tenants  upon  whose  particular  estates  any  such 
reversions  or  remainders  shall  or  may  be  expectant  or  depend- 
ing, as  if  their  attornment  had  been  had  and  made.  Provided 
nevertheless,  that  no  such  tenant  shall  be  prejudiced  or 
damaged  by  payment  of  any  rent  to  any  such  grantor  or 
conusor,  or  by  breach  of  any  condition  for  non-payment  of 
rent,  before  notice  shall  be  given  to  him  of  such  grant  by  the 
conusee  or  grantee.    Id.  s.  10. 

And  on  the  other  hand,  by  stat.  11  G.  2,  c.  19*  s.  11,  after 
reciting  that  the  possession  of  estates  in  lands  bad  been  ren- 
dered  very  precarious,  by  the  frequent  and  fraudulent  practice 
of  tenants,  in  attorning  to  strangers,  who  claim  title  to  the 
estates  of  their  respective  landlords  or  lessors,  who  by  that 
means  are  turned  out  of  possession  of  their  respective  estates, 
and  put  to  the  diflSculty  and  expense  of  recovering  the  posses- 
sion thereof  by  actions  or  suits  at  law, — it  is  enacted  that 
"all  and  every  such  attornment  and  attornments  of  any  tenant 
or  tenants  of  any  messuages,  lands,  tenements  or  heredita- 
ments, within  that  part  of  Great  Britain  called  England, 
dominion  of  "Wales,  or  town  of  Berwick-upon-Tweed,  shall  be 
absolutely  null  and  void  to  all  intents  and  purposes  whatso- 
ever; and  the  possession  of  their  respective  landlords  or 
lessors  shall  not  be  deemed  or  construed  to  be  anywise 
changed,  altered  or  atfected  by  any  such  attornment  or  attorn- 
ments :  Provided  always,  that  nothing  herein  contained  shall 
extend  to  vacate  or  affect  any  attornment  made  pursuant  to 
and  in  consequence  of  some  judgment  at  law  or  decree  or 
order  of  a  court  of  equity, — or  made  with  the  privity  and  con- 
sent of  the  landlord  or  landlords,  lessor  or  lessors, — or  to  any 
mortgagee  after  the  mortgage  is  become  forfeited.*' 

Upon  these  statutes  it  is,  that  the  practice  of  attornments 
at  present  depends.    It  is  not  necessary,  where  a  lessor  assigns 
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bis  reversion.  So,  where  lands  are  mortgaged,  which  at  the 
time  are  let  to  tenants,  it  is  not  necessary  that  the  tenants 
should  attorn  to  the  mortgagee,  to  entitle  him  to  the  rents  of 
the  mortgaged  property;  for  as  he  is  assignee  of  the  reversion, 
he  has  his  remedy  by  law  against  the  tenant  without  attorn- 
ment. All  that  is  necessary  for  him  to  do,  is,  to  give  the 
tenant  notice  to  pay  the  rents  to  him,  in  order  to  prevent 
such  tenant  paying  them  over  to  the  mortgagor.  See  4  &  5 
Arm.  c.  16,  8.  10,  supra.  But  if  after  the  mortgage,  the  mort- 
gagor let  the  lands  to  a  tenant,  and  under  circumstances  that 
he  cannot  be  deemed  the  agent  of  the  mortgagee  in  doing  so, 
the  mortgagee  must  get  an  attornment  from  the  tenants,  or 
get  them  to  do  that  which  is  virtually  an  attornment,  namely^ 
to  pay  rent  to  him ;  for  his  merely  giving  them  notice  to  pay 
their  rents  to  him,  will  not  in  that  case  constitute  any  tenancy 
between  them,  so  as  to  enable  him  to  distrain  for  the  rent. 
Evans  v.  Elliot  et  at.,  9  Ad.  &  El.  342. 

So,  where  lands  are  recovered  in  ejectment,  and  it  is  not 
the  wish  or  intention  of  the  lessor  of  the  plaintiff  to  disturb 
the  tenant  who  is  in  the  occupation  of  the  premises,  it  is 
usual  for  the  tenant  to  attorn  to  the  lessor  of  the  plaintiff, 
under  the  proviso  in  stat.  1 1  G.  2,  c.  1 9,  s.  1 1 ,  above  men- 
tioned. 

Upon  attornment  the  tenant  continues  to  hold  on  the  same 
terms  as  he  held  under  his  former  landlord ;  Per  Holroyd,  J. 
in  Cornish  et  al.  v.  Scarell,  S  B.  9l  C.  476,  471 ;  but  as  tenant 
horn  year  to  year  only.  Doe  v.  Boulter,  6  Ad.  &  El.  675. 
And  in  such  a  case,  the  attornment  does  not  require  a  stamp, 
even  although  it  expressly  state  that  he  is  to  hold  at  the  same 
tent,  &c.  Doe  v.  Edwards,  5  Ad.  &  EL  95 ;  and  see  Doe  v. 
Smith,  8  Ad.  &,  El.  25.').  But  if  it  state  expressly  that  he  is 
to  hold  on  different  terms,  or  on  such  terms  as  should  there- 
after be  agreed  upon  (and  which  might  or  might  not  be 
different  from  the  former  terms),  there  the  instrument  is  no 
longer  an  attornment,  but  an  agreement  for  a  new  tenancy, 
and  must  be  stamped  accordingly.  Cornish  et  al.  v.  Scarell, 
8  B.  &  C.  471. 

Where  a  man  thus  attorns  tenant  to  another,  he  is  not 
tiiereby  estopped  from  disputing  his  title ;  for  he  may  by  mis- 
take have  attorned  to  a  person  who  has  no  title.  Cornish  et 
al.  V.  Scarell,  supra.  Gravenor  v.  IVoodhouse  et  al.,  1  Bing. 
3fi.  Gregory  v.  Doidge  et  al.,  3  Bing.  474.  But  subject  to 
tbif,  the  landlord  has  ail  the  remedies  against  the  person  who 
tbos  attorns  to  him,  that  he  would  have  against  a  tenant  to 
whom  he  bad  demised  the  premises ;  and  amongst  others,  he 
may  distrain  upon  him  for  rent  in  arrear;  and  if  he  bring 
replevin,  and  plead  non  tenuit  to  an  avowry  for  the  rent,  the 
attornment  will  be  good  evidence  for  the  landlord  in  proof  of 
the  holding.  Gravenor  v.  Woodhouse  et  al.,  I  Bing,  38.  2  /rf.  71* 
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Section  I. 
Dissolution  of  the  Tenanq/,  by  Effluxion  of  Time,  8fc. 

A  lease  for  life,  determines  of  course  upon  the  death  of  the 
party. 

A  lease  for  a  term  of  years,  is  not  determined  until  the  last 
moment  of  the  anniversary  of  the  day  from  \vhich  the  tenant 
was  to  hold,  in  the  last  year  of  the  tenancy.  Ackland  ▼. 
Lutley,  9  Ad.  &  EL  879. 

A  tenancy  at  will  may  be  determined,  either  expressly,  or  by 
matter  of  implication.  The  mode  of  determining  it  expressly, 
by  either  party,  is  by  a  demand  of  possession  on  the  part  of 
1^  lessor,  or  by  an  express  declaration  by  the  lessee  thai  he 
will  hold  no  longer ;  and  which,  if  made  ofif  the  land,  must  be 
by  a  notice  in  writing.  Co.  Lit.  55  b.  If  the  lessor  deter- 
mine his  will  verbally,  it  must  be  upon  the  land ;  Id, ;  and 
where  a  demand  of  possession  was  made  upon  the  premises  to 
ihe  wife  of  the  under-tenant,  it  was  holden  to  determine  the 
will,  and  that  the  lessor  might  thereupon  bring  an  ejectment. 
Jioe  V.  Street,  4  Nev.  &  Af.  42.  But  a  mere  verbal  declaration 
of  the  lessee,  that  he  will  not  hold  the  lands  any  longer,  does 
not  determine  the  estate,  unless  he  also  waive  the  possession. 
€o.  Lit.  .55  6,  57  a.  A  determination  of  the  will,  however, 
may  be  implied  from  any  act  of  ownership  exercised  by  the 
lessor,  which  is  inconsistent  with  the  nature  of  the  estate : 
as  if  he  make  a  feoffment,  and  give  livery  of  seisin  upon  the 
Jand,  even  although  the  lessee  be  not  present  nor  assent  to  it: 
Ball  v.  Cullimore,  2  Cr.  M.  &  R.  120 ;  or  make  a  lease  of  the 
lands,  to  commence  immediately  ;  Dinsdale  v.  lies,  2  Lev.  88 ; 
or  enter  upon  the  land  and  cut  timber ;  Co.  Lit.  55  b. ;  or  do 
any  other  act  showing  that  he  has  determined  the  will : — ^this 
wiU  have  the  effect  of  putting  an  end  to  the  lessee's  interest. 
And  on  the  other  hand,  any  act  of  desertion  by  the  tenant,  or 
other  act  inconsistent  with  this  estate,  will  operate  as  a  deter- 
mination of  the  estate:  as  if  he  assign  over  the  land  to 
another,  or  commit  an  act  of  waste,  his  estate  is  thereby 
'determined.  Co.  Lit.  55  b.  And  lastly,  if  either  party  die, 
or  be  outlawed,  the  estate  is  thereby  determined.  Co.  Lit. 
55  b,  57  a,  5  Co.  116. 

A  tenancy  at  sufferance,  is  determined  by  mere  entry ;  no 
demand  of  possession  or  other  notice  is  necessary. 
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Section  II. 
Dissolution  of  the  Tenancy,  by  Surrender, 

Generally.']  A  sarrender  is  a  yielding  up,  by  mutual  agree- 
ment, of  an  e&tate  for  life  or  years,  to  him  who  hath  an 
immediate  estate  in  reversion  or  remainder  wherein  the  estate 
for  life  or  years  may  merge.  Co.  Lit.  337  b.  And  liyery  of 
seisin  is  not  essential  to  its  completion,  although  it  be  a  sur- 
render of  a  lease  for  life  or  lives.  Co.  lAt.  50.  2  Bl.  Com. 
326. 

It  may  be  by  any  person,  in  whom  the  estate  for  life  or 
years  is  vested  at  the  time, — ^the  lessee,  or  the  assignee  of  the 
term, — and  who  by  law  is  capable  of  alienating  his  lands. 
Infimts,  married  women  and  lunatics,  may  by  petition  or 
motion  to  the  court  of  Chancery  be  enabled  to  surrender 
leases,  and  to  accept  new  leases  of  the  same  premiAcs, — ^the 
infant  by  his  guardian  or  other  person  on  his  behalf,  the 
married  woman  by  any  person  on  her  behalf,  and  the  lunatic 
by  his  guardian,  or  the  committee  of  his  estate  or  other  person 
en  his  behalf.  29  G.  2,  c.  31.  A  lessee  thus  surrendering, 
however,  must  be  in  possession :  Co.  Lit.  338 :  and  therefore 
a  lessee  for  years  cannot  surrender  his  term,  until  after  he 
have  entered  upon  the  demised  premises,  for  until  entry  there 
is  no  reversion  into  which  the  term  may  merge.  2  Ro.  Abr. 
494,  495.  So  if  a  lessee  for  life  or  years  be  ousted  by  a  stranger, 
and  afterwards  surrender  to  his  lessor,  the  surrender  is  void. 
Perk,  f.599,  600,  601.  And  for  the  same  reason,  there  can 
be  no  surrender  of  a  lease  which  is  to  commence  at  a  future 
day,  until  the  lessee  is  entitled  to  and  has  obtained  posses- 
son  :  for  until  then  there  is  no  reversion,  into  which  the  term 
can  merge.  Co.  Lit.  338.  5  Co.  11.  10  Co.  53.  Cro.  EHz. 
522,  605.  Poph.  9.  2  Ro.  Abr.  496.  But  this  reason  does  not 
apply  to  the  assignee  of  the  term,  if  the  lessee  have  entered^ 
because  by  the  entry  of  the  lessee,  the  possession  was  severed 
from  the  reversion ;  and  therefore  it  has  been  holden  that  the 
ssignee  of  a  term  may  surrender  it,  before  entry.  Id. 
Bat.  Abr.  Lease,  S.  2.  And  there  roust  also  be  a  privity  of 
otete,  between  the  surrenderor  and  the  surrenderee,  other- 
vise  the  surrender  is  void.  A  surrender  by  the  lessee,  or  the 
assignee  of  the  term,  to  the  lessor  or  his  assignee,  is  good, 
because  there  is  a  privity  of  estate  between  them ;  but  a  sur- 
render by  an  under-lessee  to  the  original  lessor  would  be  bad, 
for  there  is  no  such  privity  between  them.  So,  it  has  been 
holden  tiiat  a  lessee  could  not  surrender  his  term  to  seques- 
trators appointed  by  the  court  of  Chancery ;  it  must  be  to 
the  lessor  himself,  or  some  party  legally  entitled  under  htm. 
Cornish  v.  Scarell,  8  B.  &  C.  471.  But  it  has  been  holden 
that  the  lessee  and  his  under-lessee  may  join  in  a  surrender  to 
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the  original  lessor,  and  that  such  surrender  would  be  good. 
Plowd,  541. 

The  surrender  must  be  to  the  person  who  has  the  immedi- 
ate reversion  or  remainder  expectant  upon  the  determination 
of  the  term  surrendered.  If  A.,  the  owner  of  the  fee,  let  to  B. 
for  life  or  years,  B.  may  surrender  his  term  to  A.,  for  he  has 
the  immediate  reversion.  Again,  if  A.,  the  owner  of  the  fee» 
let  to  B.  for  twenty  years,  and  B.  underlet  to  C.  for  ten  years, 
C.  may  surrender  his  term  to  B. ;  Cro,  El.  302.  Poph.  30. 
2  Vent,  326.  Co.  Lit  218  b.  See  Cro.  El.  173.  I  Leon. 
303,  323.  Owen,  97,  semb,  cont. ;  but  C.  cannot  surrender  to 
A.,  because  of  the  reversion  of  B.  intervening.  Perk.  s.  C04. 
But  if  in  such  a  case  B.  were  first  to  surrender  his  term  to  A., 
C.  might  afterwards  surrender  his  term  to  A.  also,  because  by 
the  surrender  of  B.,  the  reversion  of  A.  has  become  the  imme- 
diate reversion  upon  the  tenn  of  C,  the  estate  of  B.  no  longec 
intervening.  Perk.  s.  604.  If,  however,  A.  had  made  a  lease 
to  B.  for  years,  and  a  lease  in  remainder  to  C.  for  years,  it  wa& 
formerly  doubted  whether  B.  could  not  sun-ender  to  C.  See 
Co.  Lit.  173.  Perk.  s»  689.  But  it  has  since  been  decided  that 
A.,  in  such  a  case,  by  making  the  lease  to  C,  does  not  thereby 
part  with  his  reversion,  so  as  to  prevent  him  from  distraining, 
on  B.  for  rent  in  arrear ;  Smith  v.  Day  et  al.,  2  Mees  &  fV. 
684 ;  and  it  follows  from  that  decision,  that  B.  could  not  sur- 
render to  C.  On  the  other  hand,  it  is  clear  that  C,  although  he 
might  assign,  could  not  surrender  to  B.  By  stat.  8  &  9  Vict.  c. 
106,  s.  9,  "  when  the  reversion  expectant  on  a  lease,  made 
either  before  or  after  the  passing  of  this  act,  of  any  tenementa 
or  hereditaments,  of  any  tenure,  shall,  after  the  1st  October^ 
1845,  be  surrendered  or  merge, — the  estate  which  shall  for  the 
time  being  confer  (as  against  the  tenant  under  the  same  lease)  the 
next  vested  right  to  the  same  tenements  or  hereditaments^ 
shall,  (to  the  extent  and  for  the  purpose  of  preserving  such 
incidents  to,  and  obligations  on,  the  same  reversion,  as,  but 
for  the  surrender  or  merger  thereof,  would  have  subsisted,)  be 
deemed  the  reversion  expectant  on  the  same  lease." 

The  estate  which  may  thus  be  surrendered,  may  be  for  life 
or  years.  An  estate  at  will  is  not  the  subject  of  a  surrender  ;. 
because,  as  it  is  holden  at  the  will  of  both  parties,  either  may 
determine  his  will,  without  the  formality  of  a  surrender;  Cro, 
El,  156.  12  Mod.  79 ;  and  the  very  act  of  surrendering,  would 
be  a  determination  of  the  will. 

Surrender  by  deed.]  By  stat.  29  Car.  2,  c.  3,  s.  3,  no  leases,, 
estates  or  interests,  either  of  freehold  or  terms  of  years  or  any 
uncertain  interest,  (not  being  copyhold  or  customary  interest,) 
of,  in,  to  or  out  of  any  messuages,  manors,  lands,  tenements 
or  hereditaments,  shall  be  surrendered,  unless  it  be  by  deed  or 
note  in  writing,  signed  by  the  party  so  surrendering  the  same,, 
or  his  agent  thereunto  lawfully  authorized  by  writing, — or  by 
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act  and  operation  of  law.  These  latter  words  have  reference 
to  a  surrender  in  law,  which  shall  be  noticed  presently. 

And  by  stat.  8  &  9  Vict.  c.  106,  s.  3,  a  surrender  in  writing, 
of  an  interest  in  any  tenements  or  hereditaments,  (not  being  a 
copyhold  interest,  and  not  being  an  interest  which  might  by- 
law have  been  created  without  writing,)  made  after  the  1st 
October,  1845,  shall  be  void  at  law.  unless  made  by  deed :  Pro- 
vided that  this  shall  not  extend  to  Ireland. 

The  technical  and  proper  words  of  a  surrender  are  **  surren- 
der and  yield  up;"  but  any  form  of  words,  by  which  the 
intention  of  the  parties  is  sufficiently  manifested,  will  be 
deemed  to  operate  as  a  surrender.  4  Cruise,  93,  3.  4.  Bac, 
Abr.  Lease  S.  I,  s.  \.  As  for  instance,  if  a  lessee  for  years 
remise,  release,  discharge  and  for  ever  quit  claim  to  his  lessor 
all  his  right,  title  and  interest  to  or  in  the  lands  demised,  this 
would  be  a  surrender.  Dy.  251,  pi.  91,  93.  Cro.  El.  2. 
Cro.  Jac.  169.  Lev.  144.  So,  where  the  assignee  of  a  term 
for  years  agreed  with  the  lessor,  that  he  should  have  the  pre- 
mises on  the  terms  mentioned  in  the  lease,  and  to  pay  81.  lOs. 
over  and  above  the  rent,  annually,  towards  the  good  will  al- 
ready paid  for  by  the  assignee :  it  was  holden  that  this  operated 
as  a  surrender  of  the  whole  term.  Smith  v.  Mapleback,  1  T.  R. 
441.  So,  where  by  an  agreement  between  the  landlord  and 
tenant  of  a  farm,  the  tenant  was  to  give  up  possession,  and  the 
landlord  was  to  take  the  stock  at  a  valuation,  to  make  com- 
pensation for  fallows,  &c.,  to  pay  the  taxes,  and  to  permit  the 
tenant  to  keep  possession  of  part  of  the  buildings  until  a  cer- 
tain day  without  payment  of  rent,  &c. :  this  was  holden  to 
operate  as  a  surrender  of  the  term,  but  that  not  being  on  a 
deed  stamp,  it  could  not  be  given  in  evidence.  Williams  v. 
Sawyer,  3  Brod.  &  B.  70.  And  see  Gore  v.  Wright,  8  Ad.  & 
JK.  118.  Weddally.  Capes,  I  M.  &  W.  50.  So,  if  lessee  for 
life  grant,  surrender  and  release  to  him  in  reversion,  or  even 
if  the  word  surrender  be  omitted,  it  will  operate  as  a  surrender ; 
Bac.  Abr.  Lease,  S.  I,  s.  1 ;  but  a  mere  release  would  not  have 
that  effect,  on  account  of  the  repugnancy,  the  lessee  being  in 
possession,  but  the  release  supposing  the  possession  to  be  in 
the  lessor.  Jenk,  195,  ca.  2.  So,  where  A.,  tenant  in  fee, 
leased  to  B.  for  years,  and  sometime  afterwards  B.  made  an 
under-lease  to  C.  for  the  residue  of  the  term,  excepting  the 
last  twenty  one  days;  afterwards,  by  a  deed-poll,  indorsed  on 
the  counterpart  of  the  lease  to  C,  B.  granted,  sold,  assigned, 
transferred  and  set  over  to  A.,  the  lease  to  C,  and  the  premises 
tliereby  granted,  and  all  his  (B.'s)  estate,  right,  title,  interest, 
time  and  term  of  years  then  to  come  and  unexpired,  possession, 
property,  benefit,  claim  and  demand  whatsoever  of,  in  and  to 
the  premises,  to  have  and  to  hold  the  said  premises  for  all  such 
time  and  term  therein  as  in  the  lease  to  C.  was  mentioned :  it 
vas  holden  that  this  passed  to  A.  merely  the  term  C.  had  in 
eZ 
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the  premises ;  and  as  B.  had  still  a  reversion  of  twenty-one 
days  intervening  between  that  and  the  reversion  in  fee,  that 
terra  could  not  merge  in  the  reversion,  and  consequently  the 
deed-poll  of  B.  could  not  be  deemed  a  surrender.  Burton  ▼. 
Barclay  et  al.,  7  Bing,  745.  S.  P.  Bulst,  203,  204,  1  Ro,  Rep, 
387,  2  Ro.  Abr,  497,  498.  2  Mod.  176.  So,  where  a  lease 
recited  that  it  was  granted  partly  in  consideration  of  a  surren- 
der of  a  former  lease,  this  was  holden  not  to  be  a  surrender  in 
writing,  within  the  meaning  of  the  statute  of  frauds,  mentioned 
ante,  p.  80 ;  for  no  words  were  used  which  could  imply  a 
surrender.  R.  v.  Jrchbp,  of  York,  6  East,  86. 
.  The  stamp  required  on  a  surrender  of  "  any  term  or  terms 
of  years,  or  of  any  freehold  or  uncertain  interest,  in  any  lands 
or  hereditaments,  not  being  of  copyhold  or  customary  tenure,'* 
is  II.  15». ;  and  if  it  contain  2,160  words,  then  1/.  5«.  for  every 
1,080  words  over  and  above  the  first  1,080.  55  G.  3,  c.  184, 
Sch.  1,  *•  Surrender."    See  Doe  v.  Stagg,  5  Bing.  N.  C.  564. 

Surrender  in  law.']  By  the  statute  of  frauds,  ante,  p.  80,  a 
surrender  must  be  by  deed  or  note  in  writing,  or  "  by  act  and 
operation  of  law."  A  surrender  in  law  is,  where  a  lessee  ac- 
cepts a  new  lease  of  the  same  premises  from  the  reversioner, 
either  to  commence  presently,  or  at  any  distance  of  time  during^ 
the  teim  mentioned  in  the  old  lease;  for  to  enable  the  lessor 
to  perfect  and  make  good  his  second  contract,  the  lessee  must 
be  supposed  to  waive  and  relinquish  all  benefit  of  the  first. 
Bac.  Abr.  Lease,  S.  2,  s.  1.  And  the  statute  of  frauds  thus 
allows  of  it,  for  then^ew  lease  being  in  writing,  it  is  of  equal 
notoriety  with  a  surrender  in  writing.  4  Cruise,  94,  s.  7.  And  it 
is  immaterial  whether  the  term  acquired  by  the  second  lease, 
be  greater  or  less  than  that  which  the  lessee  had  under  the 
former  lease,  or  whether  the  new  lease  is  to  have  immediate 
operation  or  not ;  for  by  accepting  the  new  lease,  the  lessee 
admits  that  the  lessor  had  power  to  make  it,  which  he  could 
not  have  had,  if  the  old  lease  had  not  been  surrendered.  Id, 
Therefore  if  a  lessee  for  thirty  years  accept  a  new  lease  for 
three  years  to  commence  ten  years  hence,  this  is  presently  a 
-surrender  of  the  old  lease.  Id.  And  this  is  the  case,  even 
where  the  new  lease  is  voidable,  provided  it  be  not  void.  And 
therefore  where  a  husband  seised  of  lands  in  fee,  made  a  lease 
for  years,  and  then  enfeo£fed  certain  persons  and  took  an  estate 
to  himself  and  his  wife  in  tail ;  after  which  the  tenant  applied 
for  and  obtained  from  the  husband  a  new  lease  of  the  same 
premises :  upon  the  death  of  the  husband  during  the  latter 
term,  the  tenant  was  evicted  by  the  widow;  and  the  court 
held  that  she  had  a  right  to  do  so :  the  acceptance  of  the  new 
lease  vrais  a  surrender  in  law  of  the  old  one,  and  the  new  lease 
being  after  the  feofifment,  and  voidable  by  the  wife  as  being 
made  by  the  husband  alone,  she  had  a  right  to  enter.  Dy.  140.^ 
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2  Ro.  Abr.  495.  And  the  same,  although  the  new  lease  be 
conditional  merely ;  as  if  a  lessee  for  years  accept  a  new  lease, 
upon  condition  that  if  he  do  not  a  certain  act,  such  new  lease 
shall  be  void,  and  he  break  the  condition  so  that  the  lease  be- 
comes void :  yet  his  acceptance  of  that  lease  was  a  surrender 
in  law  of  the  former  one.  Plowd,  107.  Co.  Lit.  218  6.  So, 
where  a  new  lease  by  a  bishop,  voidable  as  against  his  suc- 
cessor, was  granted  to  a  lessee  under  a  former  lease,  and  the 
successor  afterwards  avoided  the  new  lease :  it  was  holden  that 
this  had  not  the  effect  of  reviving  the  old  lease.  Doe  v.  Bridges, 
1  B.  4r  Ad.  847.  But  if  the  new  lease  be  absolutely  void,  the 
acceptance  of  it  will  not  be  deemed  a  surrender  of  the  old  lease. 
Per  Ld.  Mansfield,  C.  J.  in  Zouch  v.  Pawwww,  3  Bttrr.  1807. 
fVatt  V.  Maydwell,  Hut,  104,  Lit.  Rep.  268.  So,  where  the 
new  lease  was  made  by  tenant  for  life,  for  ninety-nine  years, 
expressly  under  a  power,  to  a  person  then  having  a  valid  lease, 
but  it  was  not  made  in  conformity  with  the  terms  of  the 
power,  and  was  therefore  void :  it  was  holden  that  the  accept- 
ance of  this  second  lease  was  not  a  surrender  in  law  of  the  first 
one.  Roe  v.  Archbp.  of  Fork,  6  East,  86.  So,  if  it  be  not 
certain  that  the  second  lease  is  to  commence  during  the  term 
granted  by  the  first  lease,  the  acceptance  of  the  former  is  not 
a  surrender  in  law  of  the  latter.  As  if  lessee  for  twenty-one 
years,  accept  a  new  lease  of  the  same  premises  to  commence 
immediately  after  the  death  of  J.  S.,  this  will  be  no  surrender 
in  law  of  the  former  lease,  because  non  constat  that  J.  S.  may 
sot  outlive  the  first  term,  in  which  case  the  second  lease  could 
not  be  deemed  a  surrender  of  the  first.  4  Leon.  30.  Also,  if 
the  lessee  of  certain  premises  accept  a  new  lease  of  part  of 
them  only,  this  shall  be  deemed  a  surrender  in  law  of  the  old 
lease,  only  so  far  as  respects  that  part  of  the  premises  com- 
prised in  the  new  lease.    Fish  v.  Ckimpion,  2  Ro.  Abr.  496. 

So,  where  B.,  tenant  from  year  to  year  of  certain  premises, 
and  C.  agreed,  during  a  current  year,  with  A.  the  landlord,  for 
a  lease  of  the  premises  to  be  granted  to  B.  and  C,  and  C.  there- 
upon entered,  and  he  and  B.  occupied  the  premises  jointly  for 
about  six  months  :  this  was  holden  to  be  a  surrender  in  law 
of  the  term  from  year  to  year,  although  the  lease  agreed  for 
was  never  in  fact  granted.  Hamerton  v.  Stead,  3  fi.  &  C.  478. 
So,  where  A.,  the  tenant  for  a  term  of  years  of  a  house,  several 
cottages,  a  stable  and  yard,  becoming  embarrassed  during  the 
term,  agreed  to  assign  his  interest  to  B.,  and  B.  took  possession 
of  the  stable  and  yard,  which  were  the  only  parts  of  the  pre- 
mises he  occupied,  the  hQuse  and  cottages  being  occupied  by 
other  tenants ;  this  was  in  the  middle  of  a  quarter,  and  A.  paid 
to  the  landlord  his  rent  for  the  whole  of  the  premises  up  to 
the  half  quarter,  whkh  the  landlord  received  without  objection, 
the  landlord  afterwards  received  the  rent  from  the  different 
tenants,  and  upon  the  cottages  becoming  unoccupied,  he  let 
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them  to  other  tenants,  and  at  last  advertized  the  whole  of  tbe- 
premises  to  be  let  or  sold:  these  circumstances,  taken  to- 
gether, were  holden  to  amount  to  a  surrender  in  law  of  the 
first  term.  Reer>e  v.  Bird,  1  Cr,  M.  &  ft.  31.  But  a  surrender 
is  not  to  be  presumed,  merely  from  the  fact  of  the  rent  being 
paid  by  a  third  party,  and  not  by  the  original  tenant.  Cope^ 
iand  y.  JVatts,  1  Stark.  96.  Even  a  cancelling  of  the  lease,  is 
not  deemed  a  surrender  of  the  term,  cither  in  law  or  in  deed. 
Doe  V.  Thomas,  9  B.  &  C,  288.  Roe  v.  Archbp.  of  York, 
6  East,  86.  Wootley  v.  Gregory,  2  Young  &  /.  586.  Magennis^ 
T.  MacCuUogh,  Gilh.  Eq.  Rep.  236,  As  to  the  effect  of  can- 
celling a  lease,  see  Bac.  Abr.  Lease,  T. 

Formerly  a  lease  for  lives  or  years  could  not  be  renewed, 
without  a  surrender,  not  only  of  the  lease  itself,  but  of  all  the 
under-leases  which  had  been  derived  out  of  it ;  so  that  it  was 
in  the  power  of  the  under-tenants  to  prevent  or  delay  the 
renewal  of  the  principal  lease,  by  refusing  to  surrender  their 
under-leases.  But  by  stat.  4  G.  2,  c.  28,  s.  6,  reciting  this, 
it  is  enacted,  that  in  case  any  lease  shall  be  duly  surren- 
dered in  order  to  be  renewed,  and  a  new  lease  made  and  ex- 
ecuted by  the  chief  landlord  or  landlords,  the  same  new  lease, 
shall,  without  a  surrender  of  all  or  any  the  under-leases,  be  as 
good  and  valid  to  all  intents  and  purposes,  as  if  all  the  under- 
leases  derived  thereout  had  been  likewise  surrendered  at  or 
before  the  taking  of  such  new  lease :  and  all  and  every  person 
and  persons,  in  >^hom  any  estate  for  life  or  lives  or  for  years, 
shall  from  time  to  time  be  vested  by  virtue  of  such  new  lease, 
and  his,  her  and  their  executors  and  administrators,  shall  be 
entitled  to  the  rents,  covenants,  and  duties,  and  have  like 
remedy  for  recovery  thereof,  and  the  under-lessees  shall  hold 
and  enjoy  the  messuages,  lands,  and  tenements  in  the  respec- 
tive under-leases  comprised,  as  if  the  original  leases  out  of 
which  the  respective  under-leases  are  derived,  had  been  still 
kept  on  foot  and  continued ;  and  the  chief  landlord  and  land- 
lords shall  have  and  be  entitled  to  such  and  the  same  remedy 
by  distress  or  entry  in  and  upon  the  messuages,  lands,  tene- 
ments and  hereditaments  comprised  in  any  such  under-lease, 
for  the  rents  and  duties  reserved  by  such  new  lease,  so  far  as 
the  same  exceed  not  the  rents  and  duties  reserved  in  the  lease 
out  of  which  such  under-lease  was  derived,  as  they  would 
have  had  in  case  such  former  lease  had  been  still  continued,  or 
as  they  would  have  had  in  case  the  respective  under-leases  had 
been  renewed  under  such  new  priociptd  lease. 

Effect  of  it."]  The  effect  of  a  surrender,  as  between  the 
parties,  is,  that  the  term  granted  by  the  lease  is  thereby 
merged  and  destroyed,  and  the  lease  itself  is  at  an  end.  But 
the  rights  of  strangers  are  not  affected  by  it;  they  are  pre- 
served.   Thus,  if  a  tenant  for  life  grant  a  rent-charge,  and 


I 


Form, 


8C> 


•fterwards  surrender  his  estate,  the  rent-charge  continues. 
Twich,  301,  4  Cruise,  92,  s,  3.  Co.  Lit.  338  6.  Per  Ld.  Ellen- 
horough,  CJ.  in  Doe  v.  Pyke,  5  Af.  &  iS.  154.  So,  if  a  lessee 
for  life  make  a  lease  for  years,  and  afterwards  surrender  his 
estate,  the  lease  for  years  continues ;  and  yet  the  reversioner 
shall  not  have  the  rent  reserved  by  it.  Id.  Even  where  a 
lessee  for  life  of  copyhold  premises,  which  were  only  demi- 
nble  by  copy,  made  a  lease  of  them  for  years  to  J.  S.,  and 
afterwards  surrendered  his  own  lease  to  the  lord  of  the  fee :  it 
was  holdea  that  this  surrender  did  not  affect  the  validity  of 
the  lease  of  J.  S.,  which  was  good  as  against  the  lord  of  the 
fee,  as  well  as  against  the  lessor,  notwithstanding  the  surren- 
der of  the  superior  lease.    Doe  v.  Pyke,  6  M.  &  5.  146. 
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To  all  to  whom  these  presents 
•ban  come,  the  within-named  J.  N. 
•eodeth  gx«eting:  Whereas  {recite 
ike  motive  far  the  surrender]; 
How  these  presents  witness,  that  in 
pannanoe  of  the  said  agreement, 
mod  for  and  in  consideration  of  the 

s«m.  of ,  of  lawful. money  of 

Great  Britain,  to  the,  said  J.  N.,  in 
hand  paid  bj  the  said  J.  S.  at  or 
Vekm  the  sealing  and  delivery  of 
tihoe  presents,  the  receipt  whereof 
is  hereby  acknowledged.  He  the 
said  J.  N.,  Hath  bargained,  sold, 
assigned,  surrendered,  and  yielded 
wp,  and  by  these  presents  Doth 
ka^gain,  sell,  assign,  surrender,  and 
yield  up  unto  the  said  J.  S.,  and 
Ms  heirs.  All  that  [ficc],  and  all 
other  the  premises  in  and  by  the  ' 
within  written  indenture  of  lease 
demised  to  the  said  J.  N.,  with  all 
aad  erery  the  rights,  easements, 
and  appurtenances  to  the  same  be- 
longing; And  all  the  estate,  title, 
'  Brest,  tenn  of  years  yet  to  come 
I  unexpired,  property,  claim,  and 
oand  whatsoever  of  him  the  said 
J.  N.,  in,  to,  or  out  of  the  said 
ptemjses,  and  every  or  any  part 
thereof;  together  with  the  within 
written  indenture  of  lease  and  coun- 
terpart of  lease  by  him  the  said 
J.  8.,  granted  or  demised  of  the 
premises,  or  any  part  thereof;  To 
hare,  take,  and  receive  the  mes- 
suages [Sec."]  and  premises,  and 
estate  ami  interest  hereby  surren- 
dered, CH"  intended  so  to  be,  with  their 
and  every  of  their  rights,  members. 


and  appurtetnances,  unto  him  the 
said  J.  S.,  his  heirs  and  assigns, 
for  all  tlie  residue  or  remainder 
now  to  come  and  unexpired  by 
efBuxion  of  time,  of  or  in  the  same 
messuages  [SccJ]  and  premises,  to 
and  for  the  end,  intent,  and  purpose 
that  all  and  singular  the  same  mes- 
suages [Sec]  and  premises,  and 
estate  and  interest,  shall  or  may" 
henceforth  become  and  be  merged 
and  extinguished  in  or  consolidated 
with  the  freehold,  reversion  and  in- 
heritance thereof;  And  the  said 
J.  N.,  for  himself,  his  heirs,  execu- 
tors and  administrators,  doth  here- 
by covenant,  promise,  declare  and 
agree  with  and  to  the  said  J.  S.,  his 
executors,  administrators  and  as- 
signs, in  the  manner  following,  (that: 
is  to  say) :  that  he  the  said  J.  N. 
hath  not  at  any  time  or  times  here- 
tofore made,  done,  executed,  com- 
mitted, or  knowingly  omitted  or 
suffered,  nor  been  party  or  privy  to, 
any  act,  deed,  matter,  or  thing 
whatsoever,  whereby  or  by  reason 
or  means  whereof  the  said  mes- 
suage [&c.]  and  premises  hereby 
surrendered  or  intended  so  to  be  aft- 
aforesaid,  or  any  part  or  parcel 
thereof,  or  any  estate  or  interest 
therein  respectively,  are,  is,  can,, 
shall,  or  may  be  in  anywise  im- 
peached, charged,  incumbered  or 
prejudicially  affected  in  estate,  title, 
value  or  otherwise  howsoever.  And 
the  said  J.  N.for  himself,  his  heirs, 
executors  and  administrators,  doth 
hereby  covenant,  promise  and  agree 
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xtiih  and  to  the  said  J.  S^  his  heirs  aforesaid  messuages  [&c]  and  pre- 

and  assigns,  that  he  the  said  J.  N.,  mises,  and  the  estate  and  interest 

his  executors   and   administrators,  of  him  the  said  J.  N.  therein,  unto 

shall  and  will,  from  time  to  Ume  the  said  J.  S.,  his  heirs  or  assigns, 

and  at  all  times  hereafter,  at  the  for  all  the  then  residue  of  the  term 

request  and  costs  and  charges  in  demised  by  the  within  written  in- 

the  law  of  the  said  J.  S.,  his  heirs  denture,  as  lie  the  said  J.  N.,  his 

or  assigns,  make,  do,  and  execute  heirs  or  assigns,  or  his  or  their 

all  such  further  and  other  lawful  counsel  in   the  law,  being  of  the 

and   reasonable  assignments,   sur-  degree  of  a  barrister,  shall  advise 

renders,    and   assurances   whatso-  and  require, 

ever,  for  the  further  and  better  or  In  witness,  Jcc. 
more  satisfttctorily  surrendering  the 


Section  III. 
Notice  to  quit. 

In  what  cases.']  A  notice  to  quit  is  required  by  law,  or  by 
local  custom,  or  by  express  stipulation  between  the  parties. 
In  the  latter  case,  the  notice  must  be  such  as  has  been  agreed 
upon,  whether  the  same  would  be  required  by  law,  or  be  suffi- 
cient, if  no  such  stipulation  existed,  or  not.  See  Doe  v.  Raffan, 
6  Esp,  4.  Doe  v.  Bell,  5  T.  /?.  47 1.  Doe  v.  Dohell  1  Ad.  &  EL  N.  C. 
806.  Berrey  v.  Lindletf,  1 1  Law  J.  27,  cp.  And  therefore  if 
it  be  agreed  between  the  parties  that  the  tenant  shall  quit  at  a 
quarte?s  notice,  of  course  a  quarter's  notice  only  is  necessary. 
See  Doe  v.  Oreen,  and  the  other  cases  cited  post,  p.  87.  Where 
it  is  required  by  local  custom,  the  custom  will  be  considered 
as  engrafted  upon  and  forming  part  of  the  contract  between 
the  parties,  and  must  be  complied  with. 

In  the  absence  of  express  stipulation  or  local  custom  upon 
the  subject,  if  a  tenant  hold  his  land  or  house.  &c.  from  year 
to  year,  expressly  or  impliedly,  either  the  landlord  or  he  may 
determine  the  tenancy,  by  giving  a  half  year's  notice  to  quit. 
Parker  v.  Constable,  3  Wils.  25,  ending  with  the  year  of  the 
tenancy  :  Right  v.  Darby,  I  T.  R.  159.  Doe  v.  Bell,  5  T.  R, 
271 :  as  if  the  tenant  hold  from  Christmas  to  Christinas,  the 
notice  must  be  given  half  a  year  at  least  before  Christmas,  to 
quit  at  Christmas.  So,  if  the  year  of  the  tenancy  end  on  the 
25th  March,  a  notice  to  quit  given  on  the  28th  September 
preceding,  wiU  be  sufficient.  Roe  d.  Durrani  v.  Doe,  6  Bing*. 
574.  And  half  a  year's  notice  must  thus  be  given,  although 
the  rent  be  payable  quarterly  or  otherwise.  Spirley  v.  New- 
man, 2  Esp.  266.  And  the  same  where  a  tenancy  from  year 
to  year  is  implied  by  law,  from  holding  over,  or  from  the  pay- 
ment of  rent,  or  the  like.  See  Doe  v.  Stennett,  2  Esp.  217. 
Don  V.  Watts,  7  T.  R.  83.  Denn  v.  Rowlings,  10  East,  261. 
Doe  V.  Browne,  8  East,  166.  Doe  v.  Noden,  2  Esp,  530.  Roe 
V.  Ward,  1  H.  Bl.  97.  Doe  v.  Walker,  7  T.  R.  478.  Doe  t. 
PuUen,  2  Hodg.  39.    Doe  ▼.  Dodd,  2  Nev,  &  M.  838.     So,  suda 
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notice  must  be  given  by  a  remainderman,  when  he  becomes 
entitled  in  possession  to  land  previously  let  to  a  tenant  from 
yoir  to  year,  before  such  tenancy  can  be  determined ;  Maddon 
V.  fflnte,  2  T,  R.  159;  and  the  notice  roust  be  a  half  year's 
notice  ending  with  the  year  of  the  tenancy.  Doe  v.  fVard, 
I  H.  Bl.  97.  Doe  v.  fValkery  7  T.  R.  478.  But  if  the  tenancy 
were  such  as  to  be  determined  by  the  death  of  the  tenant  for 
life,  the  remainderman  may  of  course  recover  the  premises  in 
ejectment,  without  giving  any  previous  notice  to  quit,  unless 
he  have  impliedly  created  a  tenancy  from  year  to  year  with  the 
occupying  tenant,  by  receiving  rent  from  him.  Doe  v.  Mone^ 

1  B.&,  Ad,  365.  Doe  v.  Forward,  1 1  Law  J.  321,  qb.,  or  the 
Uke.  So,  an  incumbent  may  maintain  ejectment  for  the  glebe 
land,  against  the  tenants  from  year  to  year  of  his  predecessor, 
without  giving  notice  to  quit.    Doe  v.  Carter,  Ry,  &  M.  237. 

In  like  manner,  if  the  tenancy  be  from  half  year  to  half  year, 
half  a  year's  notice  to  quit  must  be  given ;  if  from  quarter  to 
qaarter,  a  quarter's  notice ;  if  from  month  to  month,  a  month's 
notice ;  and  if  from  week  to  week,  a  week's  notice ;  see  Doe  v. 
Oazell,  I  Esp.  94.  Doe  v.  Raffan,  6  Esp.  4 ;— if  there  be  an 
mage  to  that  effect,  see  Huffell  v.  Armistead,  7  Car.  &  P.  .56, 
and  there  be  no  express  stipulation  to  the  contrary.  See  6 
East,  124  «.,  per  Ld.  Mansfield. 

But  where  the  tenancy,  by  express  stipulation,  is  to  end  on 
a  certain  day,  then  a  notice  to  quit  is  not  necessary.  Cobb  v. 
Stokes,  8  Bast,  358.  Messenger  v.  Armstrong,  1  T.  R.  54. 
Right  V.  Darby,  I  T,  R,  162.  Nor  is  it  necessary,  where  the 
tenant  holds  under  an  adverse  title.  Doe  v.  Pf^liams,  Cowp. 
622,  and  see  Doe  v.  Quigley,  2  Camp.  505.    Doe  v.  Bradbury, 

2  D.  &  R.  706,  or  has  done  any  act  which  amounts  to  a  dis- 
daimer  or  disavowal  of  his  lessor's  title.  Doe  v  Pasquali, 
Peake,  196.  See  Doe  v.  Cooper,  I  M.  &  Gr.  135.  Doe  v.  Pit- 
man, 2  Nev.  &  M.  72.  Doe  v.  Parker,  Gow.  180.  Doe  v. 
Evans,  9  Mees.  &  fF.  48.  Doe  v.  Grubb,  10  fi.  &  C.  816.  Doe 
V,  Long  et  at.,  9  Car.  &  P.  773.  Nor  is  it  necessary  to  be 
given  by  a  mortgagee  to  the  mortgagor,  even  although  he  have 
ftipalated  to  pay  the  interest  in  the  name  of  rent,  or  have 
actually  attorned  tenant  to  the  mortgagee.  Doe  v.  Tom,  1 2  Law 
J.  264,  qb.  Nor  is  it  necessary  to  be  given  by  the  mortgagee 
to  the  tenant  in  possession.  Doe  v.  Pullen,  2  Ding.  N.  C.  749, 
if  the  tenancy  were  created  by  the  mortgagor  after  the  date  of 
the  mortgage;  Keech  v.  Hall,  1  Dougl.  21.  Thundery.  Belcher, 

3  East,  449.  Doe  v.  Boulton,  6  M.  8c  S.  148.  See  Doe  v. 
Goldujin,  10  Law  J.  275,  qb. ;  nor  by  a  tenant  by  elegit,  if  the 
teoancy  have  been  created  by  the  creditor  after  the  date  of  the 
jodgment;  Doe  v.  Hilder,  2  B.  &  A.  782 ;  nor  by  a  master, 
whose  servant  occupies  the  premises  in  question.  Doe  v. 
Derry,  9  Car.  &  P.  494.  And  where,  by  a  contract  for  the 
purchase  of  land,  the  vendee  was  let  into  possession  immedi^ 
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ately,  and  was  to  pay  five  per  cent,  interest  on  the  purchase 
money,  if  the  contract  were  not  completed  within  three  months, 
until  its  completion ;  the  contract  was  not  completed  within 
the  time,  and  he  remained  in  possession,  but  paid  no  interest : 
it  was  holden  that  the  vendor  might  maintain  ejectment  against 
the  vendee  without  giving  a  notice  to  quit,  as  the  latter  was 
nothing  more  than  a  tenant  at  will.    Doe  v.  Chamberlaine, 

9  Law  J.  38,  ex. 

By  landlard.li  It  must  be  given  by  the  landlord,  or  by  the 
person  who  may  have  succeeded  him  in  the  title,  as  heir,  as- 
signee, &c.,  or  by  his  agent.  See  Doe  v.  Phillis,  2  Chit.  170. 
Roe  V.  Pearce,  2  Camp.  96.  Doe  v.  Read,  12  East,  57.  A 
notice  to  quit  given  by  one  of  two  joint-tenants,  will  have  the 
effect  of  determining  the  tenancy  as  to  his  moiety;  Doe  v. 
Chaplin,  3  Taunt.  120 ;  but  if  it  be  intended  to  determine  the 
tenancy  as  to  all,  if  given  by  one,  it  must  either  be  signed  by 
all,  or  given  expressly  on  the  behalf  of  all.  Doey.  Sumwersett, 
J  B.  &  Ad.  135 .    Doe  v.  Hultne,  2  M.  &  R.  433.    Doe  v.  Hughes, 

10  Law  J.  185,  ex.;  and  see  Alford  v.  Vickery,  Car.  &  M, 
280.  If  given  by  an  agent  on  behalf  of  all,  it  will  determine 
the  tenancy  as  to  all,  although  he  be  authorized  by  one  of 
them  only ;  Doe  v.  Hughes,  7  Mees.  &  TV.  139  ;  and  it  is  suffi- 
cient if  his  authority  be  subsequently  recognized  by  them. 
Goodtitle  v.  Woodward,  3  B.  &  A.  689.  Doe  v.  Syboum, 
2  Esp.  877 ;  but  see  Doe  v.  Walters,  10  B.&.C.  626,  provided 
euch  recognition  be  before  the  day  of  the  demise  laid  in  the 
declaration.  Doe  v.  Walters,  supra.  But  if  a  notice  to  quit  be 
given  b^r  the  agent  of  an  agent,  it  is  not  sufficient,  unless  it  be 
recognized  by  the  principal.  Doe  v.  Robinson,  3  Bing.  N.  C 
677.  If  the  notice  be  given  by  a  corporation,  it  will  be  suffi* 
cient  if  it  be  signed  by  their  steward,  without  proving  that  he 
had  authority  under  seal  to  do  so.  Doe  v.  Pierce,  2  Camp.  96. 
The  authority  may  also  in  some  cases  be  implied  from  other 
acts  which  the  agent  is  expressly  authorized  to  do :  as  for  in- 
stance, a  receiver  appointed  by  the  court  of  Chancery,  with  a 
general  authority  to  let  the  land  to  tenants  from  year  to  year, 
has  thereby  also  authority  to  determine  such  tenancies  by  a 
Tegular  notice  to  quit.     See  Doe  v.  Read,  12  East,  57. 

It  must  be  given  to  the  landlord's  immediate  tenant,  see 
Lake  V.  Smith,  I  B.Bc  P,\  74,  or  to  his  executor  or  other  per- 
sonal representative.  Doe  v.  Porter,  3  T,  R.  13.  Parker  v. 
Constable,  3  Wils.  241,  or  assignee ;  Doe  v.  Williams,  6  B.  &  C, 
41 ;  but  not  to  an  under-tenant.  Pleasant  v.  Benson,  14  East, 
234.  And  where  notice  was  given  to  the  tenant,  and  he  gave 
notice  to  his  under-tenants  to  quit  at  the  same  period ;  and 
upon  the  expiration  of  the  notice  he  quitted  so  much  of  the 
demised  premises  as  he  occupied  himself,  but  his  under-tenants 
refused  to  quit:  it  was  holden  that  an  ejectment  would  lie 


Notice  to  Quit,  89 

against  him  for  so  much  as  his  under-tenants  had  not  given 
up.  Roe  V.  Wiggs,  2  New  Rep,  330.  Where  the  premises 
were  holden  by  two  tenants  in  common^  a  notice  served  upon 
one  of  them  was  holden  to  determine  the  entire  tenancy; 
Doe  Y.  Crisp,  5  Esp.  196;  at  least  it  raises  a  presumption 
that  the  notice  reached  the  other  tenant  in  common,  although 
he  possibly  live  at  a  distance.    Doe  v.  fVatkins,  1  East,  551. 

By  tenant,']  If  a  notice  to  quit  be  given  by  the  tenant,  it 
should  be  given  to  his  immediate  landlord,  or  the  person  to 
whom  he  is  bound  to  pay  his  rent,  or  to  his  landlord's  agent; 
and  not  to  any  head  landlord  or  person  under  whom  his  im* 
mediate  landlord  claims.  In  other  respects  the  same  rules 
apply  to  this  notice  as  to  a  notice  to  quit  by  a  landlord.  If  in 
this  notice  a  mistake  be  made  as  to  expiration  of  the  year  or 
month,  &c.  of  the  tenancy,  it  will  not  have  the  effect  of  deter» 
mining  the  holding,  and  the  tenant  himself  may  take  advantage 
of  the  defect ;  it  is  not  good  as  a  notice  to  quit,  nor  does  it 
operate  as  a  surrender,  inasmuch  as  it  is  to  take  effect  in  futurOh. 
Doe  ▼.  Milward  et  al.,  3  Mees,  &  W,  328. 

Form  and  service.']  A  notice  to  quit  is  usually  in  writing,  and 
in  prudence  should  be  so ;  but  a  parol  notice  to  quit,  given  by 
a  tenant  holding  under  a  parol  lease,  has  been  deemed  sufiicient» 
Timmins  v.  Rawlinson,  3  Bur.  1603.  Doe  v.  Crick,  5  Esp,  196^ 
even  though  given  on  the  part  of  a  corporation.  Roe  v.  Pierce, 
2  Camp.  96.  No  particular  form  is  necessary :  if  it  indicate  to 
the  tenant,  with  sufficient  certainty,  that  he  is  to  quit  the  pre- 
mises at  a  certain  period,  it  is  sufficient.  Where  the  notice 
was,  "  I  desire  you  to  quit  the  possession  at  Lady-day  next  of^ 
he.,  or  I  shall  insist  upon  double  rent  for  the  same,"  it  was 
holden  sufficient ;  although  it  was  urged  that  the  addition  of 
the  latter  clause  made  it  optional  with  the  tenant  to  remain  in 
possession  upon  payment  of  double  rent.  Doe  v.  Jackson  et  al.^ 
1  Doug.  175.  It  is  usually  directed  to  the  tenant;  but  this  is 
sot  necessary,  if  it  be  personally  served  upon  him.  Doe  v. 
Wrightman,  4  Eip.  5,  and  see  Doe  v.  SpUler,  6  Esp.  70.  Care 
must  be  taken  that  the  time  at  which  it  requires  the  tenant  to 
quit,  be  the  expiration  of  the  year  or  month  of  his  tenancy. 
See  Roe  v.  Ward,  1  H.  Bl.  97.  Doe  v.  Walker,  7  T,  R,  478, 
Doe  ▼.  Donovan,  1  Taunt,  555.  Kempt  v.  Derrett,  3  Camp* 
610,  and  see  Doe  v.  Lambley,  2  Esp.  635.  Even  where  a 
tenancy  from  year  to  year  was  created,  with  an  express  stipu- 
lation that  either  party  might  determine  it  by  a  three  months*^ 
notice  to  quit:  it  was  holden  that  it  must  be  by  a  notice 
ending  with  the  year  of  the  tenancy,  and  that  the  tenancy 
could  not  thereby  be  determined,  until  the  end  of  the  second 
year.  Doe  v.  Green,  9  Ad.  &  El.  658.  Doe  v.  Dobell,  10  Lam 
J.  242,  qb.     Doe  v.  Donovan,  2  Camp.  78.    Any  mistake  in 
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the  notice  in  this  respect,  will  be  f&tal.  Doe  v.  Lea,  1 1  East, 
B12,  and  see  Johnstone  v.  Huddkstone,  4  B.  &  C,  922.  Oak- 
apple  V.  Copous,  4T.R.Z61.  Doe  v.  Bayley,  5  Car.  &  P.  67. 
But  where  a  notice  \i-as,  to  quit  at  Michaelmas,  Parke  B.  held 
that  it  was  a  good  notice  either  for  Old  or  New  Michaelmas- 
day  ;  and  it  appearing  that  the  holding  was  from  Old  Michael- 
mas, he  held  that  although  primd  facie  it  would  be  deemed  a 
notice  to  quit  at  New  Michaelmas,  yet  as  the  holding  was  from 
"Old  Michaelmas,  it  was  a  sufficient  notice  for  that  time  also. 
Doe  V.  Perrin,  9  Car,  &  P.  467.  S.  P.  Doe  v.  Vince,  2  Camp. 
256.  And  where  a  notice,  served  at  Michaelmas,  1795,  re- 
quired the  tenant  to  quit  at  Lady-day  "  which  will  be  in  the 
year  1795,"  instead  of  1796:  the  court  held  that  these  latter 
words  might  be  rejected,  and  that  the  notice  was  sufficient.  Doe 
V.  Kightlejf,  7  T.  R.  63,  In  order  to  avoid  an  objection  on  this 
ground,  however,  the  notice  now  usually  requires  the  tenant 
to  quit  at  the  end  and  expiration  of  the  current  year  of  his 
tenancy,  which  shall  expire  next  after  the  end  of  one  half  year 
from  the  date  thereof ;  and  which  has  been  holden  to  be  good. 
Doe  V.  Buller,  2  Esp.  589.   Care  must  betaken  also  to  describe 

the  premises  correctly.     Doe  d.  Cox  v. ,  4  Esp.  185.    But 

where  they  were  described  as  of  a  wrong  parish,  the  court  after 
verdict,  held  it  to  be  immaterial,  as  the  defendant  did  not  show 
that  he  held  any  other  premises  of  the  lessor  of  the  plaintiff, 
or  that  he  was  misled  by  the  notice.  Doe  v.  WUkinsonf  12 
Ad.  &  El.  743.  And  the  notice  also  must  be  as  to  the  whole 
of  the  premises  demised ;  a  notice  as  to  part  only,  will  be  bad. 
Doe  V.  Arc?ier,  14  Bast,  245.  See  Doe  v.  Church,  3  Camp.  71. 
Where  a  house  and  land  are  let  together  from  year  to  year,  to 
be  entered  upon  at  different  times,  and  it  does  not  appear  from 
the  terms  of  the  demise  from  what  time  the  whole  is  to  be 
taken  as  let  together:  it  is  a  question  of  fact  for  the  jury, 
whether  the  house  or  the  land  be  the  principal  subject  of  de- 
mise, or  accessorial  merely,  in  order  that  the  judge  may  decide 
whether  the  notice  to  quit  the  whole  were  given  in  time. 
Doe  V.  Howard,  1 1  East,  498,  and  see  Doe  v.  fVatkins,  7  East, 
551.  Doe  V.  Ld.  Grey  de  Wilton,  2  East,  384,  n.  Doe  v. 
Spence,  6  East,  120.  Doe  v.  Snowden,  2  W.  Bl.  1224. 
Doe  V.  Hughes,  7  Mees.  &  W.  139.  Doe  v.  Rhodes  et  al., 
1 1  Id.  600.    The  following  may  be  the  form  of  the  notice : — 

Sir,— I  hereby  [as  agent  for  Mr.  next,}  or  at  the  expiration  of  the 

John  Nokes,  your  landlord,  and  on  current  year  of  your  tenancy,  which 

ills  behalf,]  give  you  notice  to  quit  shall  expire  next  after  the  end  of 

and   deliver  up  possession  of  the  one  half  year  from  the  date  of  this 

[house,  land,   and   premises,  with     notice.    Dated  the day  of- , 

the  appurtenances]  situate  at  18 — . 

in  the  county  of ,  which  you  James  Nokes. 

hold  of  him  as  tenant  thereof,  on  To  Mr.  Joseph  Styles. 
the   [twenty-fifth   day    of   March 
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Make  dapUcates  of  this  notice,  and  compare  them  carefully. 
Then  serve  one  of  them  upon  the  tenant,  personally  if  you  can ; 
or  if  you  cannot  meet  with  him,  you  may  serve  it  upon  his 
wife  or  senrant  at  his  dwelling-house,  explaining  to  them  at 
the  same  time  the  nature  of  the  notice,  and  it  will  be  presumed 
that  it  came  to  his  hands.  See  Jowts  v.  Marsh,  4  T,  R.  464. 
Doey, Lucas,  5  Bsp,  153.  Smithy,  dark,  9  DowL 202.  Where 
a  corporation  is  lessee,  the  notice  may  be  served  on  its  officers. 
Dfie  ▼.  tVoodman  et  al.,  8  East,  227.  Then  make  a  memoran- 
dum of  the  day  and  manner  of  service  on  the  other  copy,  and 
keep  it,  in  order  to  be  able  to  prove  the  service  of  the  notice 
at  the  trial. 

Care  must  be  taken  to  serve  this  notice  half  a  year  (that  is 
to  say  1 83  days)  at  least  before  the  day  at  which  the  tenant  is 
to  quit  the  premises ;  Right  y.  Darby,  IT.  R,  159;  six  months, 
it  seems,  if  they  comprise  a  less  number  of  days,  are  not  suf- 
ficient.   Id.  163. 

In  what  cases,  and  how  totnoed.']  If  after  giving  a  notice  to 
quit,  the  landlord  distrain  for  rent  due  after  the  expiration  of 
the  notice,  Zouch  v.  WiUingale,  1  H.  B2.  311,  or  receive  such 
rent,  Goodrighty.  Cordvoent,  6  T,  R.  219,  he  thereby  waives 
his  notice  to  quit,  and  the  tenancy  continues.  In  one  case, 
where  the  landlord  brought  ejectment,  immediately  after  the 
expiration  of  a  notice  to  quit  at  Michaelmas,  and  the  tenant 
appeared  and  pleaded  to  the  action,  but  at  the  Christmas  fol- 
lowing the  tenant  paid  the  quarter's  rent  then  due,  and  the 
landlord  received  it :  Lord  Mansfield  and  the  other  judges  of 
the  court  of  Queen's  Bench  held  that  this,  of  itself,  was  not  a 
waiver  of  the  notice  to  quit,  but  that  it  ought  to  be  left  to  the 
jory,  with  its  attendant  circumstances,  to  say  whether  the 
parties  thereby  intended  to  waive  the  notice  and  continue  the 
tenancy.  Doe  v.  Batten,  Cowp.  243.  But  in  Ooodright  v. 
Cordicent,  above  mentioned,  Ld.  Kenyon  C  J.  said  that  he 
could  not  subscribe  to  such  a  doctrine ;  and  the  court  then 
decided  that  if  a  landlord  receive  the  rent  in  such  a  case  quct 
rent,  it  is  a  waiver  of  the  previous  notice  to  quit,  and  not 
merely  evidence  of  intention  to  go  to  the  jury.  But  where  the 
rent  was  usually  paid  at  a  banker's,  and  the  banker  without 
any  authority  received  rent  after  the  expiration  of  a  notice  to 
quit :  this  was  holden  to  be  no  waiver  of  the  notice.  Doe  v. 
Calvert,  2  Camp.  387.  So,  distraining  for,  or  receiving,  rent 
due  before  the  expiration  of  a  notice  to  quit,  is  no  waiver  of 
the  notice.  Anon.  IT.  R.  161,  cit.  So,  where  the  landlord, 
fearing  that  a  witness,  who  could  prove  a  notice  already  given, 
should  die,  gave  a  second  notice  to  quit :  it  was  holden  that 
the  giving  of  the  second  notice,  was  no  waiver  of  the  first. 
Doey.  Humphreys,  2  East,  237.  So,  where  a  second  notice, 
given  after  the  expiration  of  a  former  one,  required  the  tenant 
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to  quit  on  a  subsequent  day,  or  to  pay  double  rent :  this  was 
holden  to  be  no  waiver  of  the  first  notice.  Messenger  v.  Arm- 
strong,  1  T,  iJ.  53.  S.  P,  Doey.  Steele,  3  Camp.  117.  But 
where  a  notice  was  given  to  the  lessee  to  quit  at  Michaelmas- 
1810.  and  another  notice  given  to  the  defendant,  his  assignee, 
to  quit  at  Michaelmas  1811,  the  latter  notice  was  holden  to  be 
a  waiver  of  the  former  one,  as  far  as  respected  the  defendant. 
Doe  V.  Palmer,  16  East,  53. 

Also,  where  a  landlord  of  premises,  being  about  to  sell  them» 
gave  his  tenant  notice  to  quit  on  the  11th  of  October,  1806, 
but  promised  him  not  to  turn  him  out,  unless  they  should  be 
sold;  they  were  sold  in  February,  1807,  but  the  tenant  then 
refused  to  give  up  possession,  and  the  landlord  accordingly 
brought  ejectment:  it  was  holden  that  the  promise  was  no 
waiver  of  the  notice  to  quit,  nor  did  it  operate  as  a  licence  to 
be  on  the  premises,  otherwise  than  subject  to  the  landlord's 
right  of  acting  on  such  notice  if  necessary;  and  therefore 
that  the  tenant,  not  having  delivered  up  possession,  on  de- 
mand, after  the  sale,  was  a  trespasser  from  the  expiration  of 
notice  to  quit.     PThiteacre  v.  Symonds,  10  East,  13. 

How  proved."]  Duplicates  are  usually  made  of  the  notice,, 
and  are  examined ;  they  are  then  signed  by  the  landlord,  and 
one  served,  the  other  kept,  as  suggested,  ante,  p.  91.  But  if 
there  be  but  one  original  notice  signed,  it  will  be  sufficient ; 
and  an  examined  copy  of  it  may  afterwards  be  given  in  evi- 
dence, without  giving  the  defendant  notice  to  produce  the 
original ;  per  Ld.  Ellenborough,  2  Camp.  111.  Per  Le  Blanc,  J. » 
Id.  601 ;  as  a  notice  to  produce  a  notice  is  nevejr  required. 


Section  IV. 

Notice  to  determine  a  Lease  for  Years. 

The  parties  to  a  lease  often  stipulate  in  it,  that  the  lessee,  or 
the  lessor,  or  either,  may  determine  the  terra  of  years  thereby 
created,  by  a  notice  to  that  effect  previously  to  be  given.  It 
depends  of  course  upon  the  wording  of  such  stipulation  or 
proviso,  what  construction  is  to  be  given  to  it.  Sometimes 
the  habendum  is  for  the  full  term,  for  instance  twenty-one 
years,  with  a  subsequent  proviso  that  it  shall  be  lawful  for  the 
lessee,  or  for  either  party,  to  determine  it  at  the  end  of  the 
first  seven  or  fourteen  years,  upon  his  giving  six  months 
previous  notice  of  his  intention  so  to  do ;  sometimes  the 
habendum  is  for  seven,  fourteen  or  twenty-one  years,  in  the 
alternative.  These  are  in  eflfect  the  same,  the  latter  being 
deemed  a  lease  for  twenty-one  years,  determinable  at  the  end 
of  the  first  seven  or  fourteen  years.     Goodright  v.  Richardson,, 
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3  r.  R.  462.  If  the  option  be  given  to  the  lessee  alone*  the 
lessor  of  course  has  no  right  to  determine  the  tenancy  before 
the  end  of  the  longer  term.  Or  if  nothing  be  said  in  the  lease 
as  to  which  party  shall  have  the  option,  the  lessee  alone  shall 
have  it.  Damn  v.  Spurrier,  3B,ScP.  399, 342,  Doe  v.  Diooon, 
9  East,  15.  Where  there  was  a  lease  of  lands  for  twenty-one 
years,  with  a  proviso  that  it  should  be  determinable  by  the 
lessee  or  the  lessor  at  the  end  of  the  first  seven  or  fourteen 
years,  but  there  was  a  memorandum  indorsed  upon  it,  before 
execution,  of  its  being  agreed  between  the  parties  that  the 
lessor  should  not  dispossess  the  lessee,  nor  cause  him  to  be 
diqKMsessed,  of  the  said  estate,  but  that  he  might  have  it  for 
the  term  of  twenty-one  years  from  that  time :  it  was  holdea 
that  this  memorandum  did  not  a£fect  the  lessor's  option,  aa 
given  him  by  the  lease,  but  that  he  might  notwithstanding  de* 
termine  the  tenancy  at  the  end  of  the  first  seven  or  fourteen 
years  ;  for  the  memorandum  did  not  operate  as  a  new  lease, 
and  a  surrender  in  law  of  the  :ease  on  which  in  was  indorsed. 
G^odright  v.  Mark,  4  Af .  &  S,  30.  Where  the  option  is  thus 
given  to  the  lessor,  his  executors  or  administrators, — a  devisee 
of  the  lessor  may  avail  himself  of  it.  Roe  v.  Hayley,  12 
Eagt,  464. 

Sometimes  a  previous  notice  is  expressly  required  by  the 
proviso  or  stipulation,  sometimes  not.  Where  such  notice  is 
not  expressly  required,  and  the  premises  are  let  for  seven, 
fourteen,  or  twenty-one  years,  or  the  like, — if  the  lessee  wish 
to  continue  the  holding,  it  is  not  necessary  for  him  to  give  any 
notice  to  the  lessor  of  his  intention  to  do  so :  but  by  holding 
them  a  day  after  the  first  seven  years,  he  sufiicientiy  indicates  his 
intention  to  hold  them  for  fourteen;  and  by  holding  them 
a  day  after  the  first  fourteen  years  he  suffidentiy  indicates  hia 
intention  to  hold  them  for  the  full  term  of  twenty- one.  iS^^^ 
Ferguson  v.  Cornish,  2  Burr.  1032,  3  T.  R,  463,  n.  But  if 
either  party  intend  to  determine  the  lease  at  the  end  of  the 
seven  or  fourteen  years,  he  must  give  the  other  party  reason* 
able  notice  thereof.  Semb.  Goodright  v.  Richardson,  3  T,  R, 
462.  And  where  notice  is  expressly  required,  care  must  be 
taken  that  the  terms  of  the  stipulation  or  proviso  in  this 
respect  be  strictly  complied  with.  Where  a  house  was  let  for 
twenty-one  years  from  Michaelmas-day,  1823,  with  a  proviso 
that  if  the  lessee  should  be  desirous  to  determine  the  tenancy 
at  the  end  of  the  first  seven  or  fourteen  years,  and  ^ould  leave 
or  give  six  calendar  months'  notice  to  the  lessor  immediately 
preceding  the  first  seven  or  fourteen  years,  the  demise  should 
thereupon  determine:  and  on  the  1st  November,  1836,  the 
kiiee  gave  notice  that  he  would  deliver  up  the  premises  on 
the  24th  June  then  next,  "  agreeable  to  the  covenants  in  the 
lease,"  whereas  the  fourteen  years  would  not  in  fact  expire 
until  the  Michaelmas :  the  court  held  the  notice  to  be  bad. 
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and  that  it  did  not  determine  the  tenancy,  although  the  jury 
found  that  the  lessor  was  not  deceived  or  misled  by  it,  but  un- 
derstood  it  as  referring  to  the  last  day  of  the  fourteen  years^ 
Cadby  v.  Martmez,  1 1  Ad.  &  El.  720.  But  where  there  was  a 
lease  of  several  parcels  at  a  rent  of  18(W.,  that  is  to  say,  for 
such  a  parcel  so  much,  and  so  distributing  the  rent  among  the 
ilifferent  parcels,  for  a  term  of  twenty-one  years,  with  liberty 
to  either  party  to  determine  it  at  the  end  of  fourteen  years, 
giving  to  the  other  two  years'  previous  notice  thereof;  and  the 
lessor  accordingly  gave  notice,  but  instead  of  naming  all  the 
parcels,  he  merely  named  the  first  and  then  added  an  "  &c.'* 
-after  it :  this  was  holden  to  be  sufficient.  Doe  v.  Archer,  14 
Seat^  245.  But  a  party  cannot  give  notice  to  determine  m 
lease  as  to  part  of  the  premises  demised,  Id.,  unless  the  lease 
^zpresdy  ^ve  him  liberty  to  do  so. 


Section  V. 

Forfeiture  generaUy. 

Right  •/  entry  for  a  forfeitwret  in  what  cases.l  The  right  of 
the  landlord  to  enter  for  a  forfeiture  of  the  term  by  the  tenant, 
is  either  given  by  law,  without  any  stipulation  upon  the  sub- 
ject between  the  parties,  or  it  is  made  the  matter  of  express 
stipulation  in  the  contract  under  which  the  tenant  occupies  the 
demised  premises.  If  a  lessee  do  any  act,  by  which  he  dis- 
affirms or  impugns  the  title  of  his  lessor,  his  lease  is  thereby 
forfeited.  Bac,  Abr.  Lease,  T.  2.  If  he  sue  out  a  writ,  or  re- 
sort to  a  remedy,  which  claims  or  supposes  a  right  in  him  to 
the  freehold, — or  if,  in  an  action  against  him  by  the  lessor, 
grounded  upon  the  lease,  he  resist  the  demand  under  a  grant 
of  a  higher  interest  in  the  land, — or  if  by  matter  of  record  he 
4u:knowledge  the  fee  to  be  in  a  stranger,— he  thereby  forfeits 
his  lease.  Id.  But  a  mere  verbal  disclaimer,  and  declaring, 
when  applied  to  for  an  acknowledgment  of  his  tenancy,  that 
the  freehold  was  his  own,  has  been  holden  not  to  amount  to  a 
forfeiture.  Doe  v.  Wells  ei  al,,  8  Law  J.  265,  qb.  Also,  for- 
merly,  if  he  aliened  the  estate  in  fee,  by  any  mode  of  con- 
veyance which  had  the  effect  of  divesting  the  estate  of  the 
reversioner,  such  as  by  feoffment  or  other  common  law  con- 
ireyance,  it  was  a  forfeiture  of  the  lease,  and  the  lessor  might 
re-enter.  Id.  But  a  conveyance  by  lease  and  release,  or  oth» 
conveyance  under  the  Statute  of  Uses,  had  no  such  effect,  for 
they  pass  no  greater  interest  than  the  party  may  lawfully 
^convey ;  Id. ;  nor  would  an  underlease  by  the  tenant  for  a 
greater  term  than  he  had  in  the  land,  have  that  effect,  for 
such  a  lease  did  not  affect  the  interest  <^  the  lessor.    And  now. 
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by  ttat.  8  &  9  Vict.  c.  106,  s.  4,  a  feoffment,  made  after  the 
tot  of  October,  1845,  shall  not  have  any  tortious  operation. 

If  a  lease  be  granted  up<m  condition,  and  the  condition  be 
bndcen,  the  lessor  may  enter  for  the  condition  broken.  Eac. 
Abr. "  OmmUm*'  0. 

And  If  it  be  stipulated  in  the  lease  or  agreement  under 
which  ft  tenant  holds  the  demised  premises,  that  if  he  be  guilty 
of  ft  breach  of  a  particular  covenant  or  stipulation,  or,  gene- 
lally,  of  any  of  the  covenants  in  the  lease,  or  stipulations  in 
the  agreement,  on  his  part  to  be  performed  or  observed,  that 
the  landlord  may  re-enter, — if  the  tenant  be  guilty  of  any^  such 
breach,  the  landlord  may  accordingly  re-enter,  or  bring  his 
ejectment.  Vide  infra.  But  the  stipulation  in  the  lease  or 
agreement  which  gives  this  power  of  re-entry,  is  generally 
construed  very  strictly.  Where  a  lease  contained  a  proviso 
for  re-entry,  if  the  tenant  should  make  default  in  performance 
of  asy  of  the  covenants  therein,  the  court  held  that  it  ex- 
tended only  to  affirmative  covenants,  and  not  to  negative  co- 
ipenantB,  for  these  were  not  to  be  performed.  Doe  v.  MarchetH, 
\  B,h,  Ad,  715.  So,  where  the  lessee  covenanted  to  pay  the 
rent,  and  not  to  assign  without  leave  of  the  lessor,  and  there 
was  ft  proviso  for  re-entry,  if  the  rent  should  be  in  arrear,  or 
if  an  or  any  of  the  covenants  thereinafter  contained  on  the 
part  of  the  lessee  should  be  broken ;  but  there  was  in  fact  no 
oovenant  on  the  part  of  the  lessee  in  the  lease,  subsequent  to 
tiie  proviso,  and  merely  one  by  the  lessor  that  upon  the  lessee 
paying  the  rent  and  performing  all  and  every  of  the  covenants 
**  hereinbefore*'  contained  on  his  part  to  be  performed,  he 
should  quietly  enjoy,  &c. :  the  court  held  that  the  lessor  could 
not  re-enter  for  breach  of  the  covenant  not  to  assign ;  for  the 
proviso  was  restrained  by  the  .word  "  hereinaflei**  to  subse- 
quent covenants,  and  although  there  were  none,  the  court 
would  not  reject  the  word.  Doe  v.  Goodwin,  4  M.  ^  S.  265. 
So,  a  proviso  in  a  lease,  giving  power  of  re-entry,  if  the  lessee 
**  shall  do  or  cause  to  be  done  any  act,  matter  or  thing  con- 
trary to  and  in  breach  of  any  of  the  covenants,"  has  been 
hoklen  not  to  apply  to  a  breach  of  a  covenant  to  repair,  the 
ooiiflaion  to  repair  not  being  an  act  done  within  the  meaning 
of  the  proviso.  Doe  v.  Steoens,  3  B.  &  Ad,  299.  But  where 
in  ft  lease  of  land,  there  was  a  covenant  amongst  others  that 
the  teoftDt  should  expend  upon  the  premises  all  the  hay,  &c. 
voder  a  penalty  of  5/.  for  every  ton  carried  off,  and  there  was 
a  dftoae  for  re-entry  which  enumerated  every  covenant  in  the 
lease  except  this,  and  then  provided  that  for  breach  of  any  of  the 
covenants  in  the  lease  the  lessor  might  re-enter :  it  was  holden 
that  the  penalty  of  5/.  did  not  prevent  the  general  clause  of 
re-entry  from  applying  to  this  covenant  to  expend  the  hay,  ftc. 
«pOB  the  tamd ;  the  words  of  the  proviso  being  large  enough 


W  Entry  for  a  Forfeiture. 

to  comprehend  it.    Doe  v.  Jepfon,  et  al.,  H  B.  k  Ad,  4P^, 
And  the  landlord  may  maintain  ejectment  for  a  forfeiture^  lit  . 
such  cases,  although  he  have  reserved  to  himself  no  reversion  . 
by  his  lease.    Doe  v.  Bateman,  2  B.  80  A.  IS8, 

And  in  all  these  cases,  where  the  landlord  has  ^  right  of 
entry  for  a  condition  broken,  it  is  not  necessary  that  an  actual 
entry  should  be  made  upon  the  land ;  but  an  ejectment  may 
at  once  be  brought,  and  the  entry  confessed  .by  the  defendant 
in  the  consent  rule  will  be  sufficient  in  this  respect.  Little  v, 
HecUon,  2  Id,  Raym,  750,  1  Salk,  259.  Anon,  1  Vent.  248. 
Clerke  v.  Pyioell  et  al.,  1  Sound,  319.  Oates  v.  Brydon,  3  Burr^ 
1896, 1897.     Goodright  v.  Cator,  2  Doug.  477. 

By  whom.']  The  lessor  may  of  course  reenter  for  a  for-^ 
feiture;  so- may  his  heir  or  executor,  respectively,  when  en- 
titled to  the  reversion.  But  at  common  law  an  assignee  or 
grantee  of  a  reversion  could  not  enter  for  a  condition  broken ; 
for,  to  prevent  maintenance,  the  common  law  did  not  allow  of 
an  assignment  of  a  right  of  entry  or  re-entry*  Co.  Lit.  214. 
If  indeed  a  lease  for  years  were  to  be  void,  on  the  breach  of  a 
condition  then  the  assignee  might  have  advantage  of  it  at 
common  law.  Co,  Lit,  214  6,  215  a.  Pennanfs  Case,  3  Co, 
65  a.  But  where  a  lease  for  life  was  with  such  a  condition, 
or  a  lease  for  years  with  a  condition  that  if  such  a  thing 
should  be  done,  the  lessor  might  re-enter,  there  the  grantee 
of  the  reversion  could  not  enter  by  the  common  law.  Co,  Lit, 
215  a.  By  stat.  32  Hen.  8,  c.  34,  however,  it  is  enacted, 
that  all  persons,  being  grantees  or  assignees  to  the  king,  or  to 
any  other  person,  and  the  heirs,  executors,  successors,  and 
assigns  of  every  of  them,  shall  and  may  have  and  enjoy  all 
and  every  such  like  advantages  against  the  lessees,  their  ex-t 
ecutors,  administrators  and  assigns,  by  entry  for  non-payment 
of  rent,  or  for  doing  of  waste,  or  other  forfeiture,  as  the 
lessors  or  grantors  themselves  or  their  heirs  should  have  had 
and  enjoyed.  This  was  confined  to  the  re-entry  for  non-pay- 
ment of  rent,  for  commiting  waste,  or  other  matter  of  the 
same  nature,  such  as  a  condition  to  do  a  thing  incident  to  the 
reversion,  as  the  payment  of  rent,  or  for  the  benefit  of  the 
estate,  as  by  not  committing  waste,  Co.  Lit.  215  b,  and  did 
not  extend  to  conditions  to  do  or  refrain  from  collateral  acts. 
But  this  Act  extends,  not  only  to  the  assignee  of  a  reversion 
in  fee,  but  also  to  an  assignee  for  life  or  years,  Co,  Lit.  259, 
being  assignee  of  the  whole  of  the  reversion,  and  not  of  part 
merely,  Co.  Lit,  215  a,  Dumpor*s  Case^  4  Co.  120  a,  6, 
5  Id.  55. 

It  is  necessary  to  observe,  that  in  these  cases  it  is  entirely 
optional  with  the  lessor  whether  he  will  avail  himself  of  thi^ 
right  of  re-entry  or  not,  even  although  by  the  terma  of  t^Q 
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proyisp  the  term  is  to  cease,  Arnsby  v.  Woodward,  6  5.  &  C 
519,  or  to  become  void,  Rede  v.  Farr,  6  M.  8c  S.  121.  Doe  v. 
Banks,  4  B.  &  ^.  401,  for  the  non -performance  of  the  cove- 
Dants;  and  if  the  landlord  do  not  avail  himself  of  it,  the  term 
continues  as  before ;  the  lessee  cannot  elect  that  it  shall  cease 
orJie  void. 

Waiver  of  the  forfeiture.']  An  acceptance  of  rent  by  the 
landlord,  after  a  forfeiture,  will  be  a  waiver  of  it,  if  the  land- 
lord knew  of  the  breach  of  the  condition  or  covenant  from 
which  it  arose,  at  the  time  he  received  the  rent ;  for  the  re- 
ceipt of  rent  is  an  admission  that  the  tenancy  is  then  subsist- 
ing. Pennant's  Case,  3  Co.  64  b,  Cro.  El.  553,  .')72.  Harvey 
V.  Oswald,  Moore,  456,  2  Ander.  90.  Arnsby  v.  Woodward, 
6  B.  &  C.  519.  Therefore,  if  there  be  a  right  of  re-entry  for 
non-payment  of  fent  when  demanded,  and  rent  be  demanded 
en  the  day  and  be  not  paid,  and  the  lessor  afterwards  distrain 
for  rent  subsequently  accruing,  he  thereby  affirms  the  lease, 
and  admits  the  continuance  of  it.  And  this  was  formerly  the 
case,  where  the  distress  was  for  the  same  rent  which  had  been 
demanded ;  for  the  distress  admitted  that  the  tenancy  was  still 
fiobsisting;  Pennant's  Case,  supra.  See  Brewer  v.  Eaton, 
3  Doug.  230 ;  but  the  stat.  8  Ann,  c.  14,  s.  6,  which  enables  a 
landlord  to  distrain  at  any  time  within  six  months  after  the 
determination  of  the  tenancy,  seems  to  have  altered  this.  So, 
where  the  condition  of  the  re-entry  is  "  if  the  lessee  shall 
underlet,  assign,  or  transfer  the  premises  or  any  part  thereof, 
without  the  consent  of  the  lessor  in  writing,  under  his  hand 
and  seal,"  an  acceptance  by  the  lessos  of  rent  due  after  the 
breach  of  the  condition,  with  notice  of  it,  is  holden  to  be 
a  waiver  of  the  forfeiture.  Gcodright  v.  Davids,  Cowp.  803. 
Or  if  in  this  last  case  a  parol  licence  were  given  (and  which 
would  be  bad),  yet  the  acceptance  of  rent  afterwards  would 
be  a  waiver.  Roe  y.  Harrison,  2  T.  R.  425,  430.  Where  the 
condition  of  re-entry  is,  "  in  case  the  lessee  or  his  assigns 
shall  assign  the  premises  without  licence;"  if  the  lessor  license 
the  lessee  to  assign  any  part,  it  is  a  dispensation  of  the  whole 
condition,  and  the  lessee  or  his  assignee  may  assign  all  the 
residue  without  licence.  Dumpor's  Case,  4  Co.  119.  Cro.  El. 
815,  816.  But  it  has  been  holden  that  a  lessor,  who  has  a 
right  of  re-entry  on  a  breach  of  covenant  not  to  underlet, 
does  not,  by  waiving  his  entry  on  one  underletting,  waive  his 
right  to  re-enter  on  a  subsequent  underletting ;  nor,  under  a 
covenant  to  repair,  does  he,  by  a  waiver  on  one  breach,  bar 
himsdf  of  his  right  of  re-entry  for  a  subsequent  breach.  Doe 
▼.  BUss,  4  Taunt.  735.  So,  if  there  be  a  right  of  re-entry  for 
exercising  a  certain  trade  upon  the  demised  premises,  the 
landlord,  by  merely  lying  by,  and  witnessing  the  act,  even  for 
six  years,  does  not  waive  the  forfeiture ;  there  must  be  some 
/ 
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act  affinning  the  tenancy,  to  have  that  eflfect.  Doe  v.  Allen^ 
3  Taunt.  78.  And  the  same  in  all  cases  of  a  continuing 
breach.  Voe  v.  ff'oodbridge,  9  B.  &  C.  376.  But  if  in  such  a 
case  the  lessor  saw  the  tenant  expend  money  in  improvements 
with  a  view  to  such  an  occupation^  it  might  be  evidence  to  be 
left  to  the  jury  of  his  consent  to  such  an  alteration  of  the 
premises.  Id.  Also,  after  the  landlord  has  actually  brought 
his  ejectment  for  the  forfeiture,  his  receipt  of  rent  will  be  no 
forfeiture.    Doe  v.  Meus,  1  Car.  &  P.  346. 

Mr.  Serjeant  Williams,  in  his  note  upon  this  subject,  in 
1  Sound.  287  b,  says  that  in  cases  of  conditions  of  re-entry, 
there  is  a  difference  between  leases  for  lives  and  leases  for 
years.  In  the  case  of  a  lease  for  lives,  if  the  lessee  neglect  or 
refuse  to  pay  his  rent  after  a  regular  demand,  or  be  guilty  of 
any  other  breach  of  the  condition  of  re-entry,  the  lease  is 
thereby  voidable  only,  although  the  condition  express  that  it 
shall  be  thereby  actually  void ;  and  therefore  if  the  lessor  in 
such  a  case,  after  notice  of  the  forfeiture  (which  is  a  material  and 
issuable  fact,  Pennanfs  Case,  and  Rce  v.  Harrison,  ante,  p.  9V, 
accept  rent  which  accrued  due  after,  or  do  any  act  which 
amounts  to  a  dispensation  of  the  forfeiture,  the  lease,  which 
was  before  voidable,  is  thereby  affirmed.  But  in  the  case  of  a 
lease  for  years,  if  there  be  a  condition  that  it  shall  be  void  for 
non-payment  of  rent  or  non -performance  of  any  other  cove- 
nant, then,  if  the  lessee  be  guilty  of  any  breach  of  the  condi- 
tion, the  lease  is  actually  void,  and  cannot  be  set  up  by  any- 
act  of  the  lessor ;  and,  on  the  other  hand,  if  the  condition  be 
merely  that  the  lessor  in  such  a  case  may  re-enter,  the  lease  is 
voidable  only,  and  may  be  affirmed  by  acceptance  of  rent,  He.,. 
ii  the  lessor  had  notice  of  the  breach  at  the  time.  Broumtng- 
and  Beston's  Case,  Plcwd.  133,  Co.  Lit.  215  a.  Pennanfs  Case, 
3  Co.  64  a,  C5  a,  b.  1  Saund.  2S1  b.  This  distinction,  how- 
ever, is  somcwhst  shaken  by  a  more  recent  case,  where  in  a 
lease  of  certain  coal  mines  it  was  provided  that  "  if  the  same 
shall  stop  or  cease  to  work  at  any  time  two  years,  this  lease 
shall  be  deemed  void  to  all  intents  and  purposes :"  it  was  holden, 
that  by  the  lessee  ceasing  to  work  it  for  two  years,  the  lease 
did  not  actually  become  void,  unless  the  landlord  chose  to  make 
it  so  ;  that  by  receiving  rent  afterwards,  the  landlord  did  not 
create  a  tenancy  from  year  to  year,  but  the  tenant  continued 
to  hold  under  the  lease ;  and  that  at  any  time  afterwards,  if 
there  were  a  cesser  to  work  for  two  years,  the  landlord  might 
at  his  election  make  the  lease  void,  and  bring  his  ejectment, 
without  giving  a  notice  to  quit.  Doe  v.  Bancks,  4  B.8f  A. 
401,  and  see  Amshy  v.  Woodward,  Rede  v.  Farr,  and  Doe  v. 
Banks,  ante,  p.  97. 

In  what  cases  a  court  of  equity  will  relieve  against  a  for- 
feiture, see  1  Maddock  Chanc.  36,  &c. 
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Forfeiture  in  particular  Cases, 

For  non-payment  of  rent."]  The  law  does  not  favour  forfeiture ; 
'Which  will  account  foigtbe  very  strict  proof  required  of  a  land- 
lord, when  he  seeks  to  enforce  a  forfeiture,  and  recover  the  de- 
mised premises,  by  reason  of  the  tenant's  non-payment  of  rent. 
Id  a  case  where  there  is  a  sufficient  distress  upon  the  premises, 
— that  is  to  say,  goods  upon  the  premises  of  sufficient  value, 
by  the  sale  of  which  the  landlord  might  realize  the  amount  he 
daims  for  rent,  if  he  chose  to  distrain  for  it.  This  subject 
1  shall  notice  more  particularly,  when  I  come  to  treat  of  the 
kndlord's  remedy  by  ejectment  for  a  forfeiture. 

And  at  common  law,  where  an  ejectment  was  brought  for  a 
forfeiture  by  non-payment  of  rent,  there  was  no  distinction  be- 
tween cases  where  there  was  a  suflScient  distress  upon  the  pre- 
mises, and  where  there  was  not.  But  now,  by  stat.  4  G.  2,  c. 
28,  8.  2,  •*  in  all  cases  between  landlord  and  tenant,  as  often 
as  it  shall  happen  that  one  half  year's  rent  shall  be  in  arrear, 
and  the  landlord  or  lessor,  to  whom  the  same  is  due,  hath  right 
by  law  to  re-enter  for  the  non-payment  thereof,  such  landlord 
or  lessor  shall  and  may,  without  any  formal  demand  or  re- 
entry, serve  a  declaration  in  ejectment  for  the  recovery  of  the 
demised  premises;  or  in  case  the  same  cannot  be  legally  served, 
or  no  tenant  be  in  actual  possession  of  the  premises,  then  to 
affix  the  same  upon  the  door  of  any  demised  messuage,  or  in 
case  such  ejectment  shall  not  be  for  the  recovery  of  any  mes- 
suage, then  upon  some  notorious  place  of  the  lands,  tenements, 
or  hereditaments  comprised  in  such  declaration  in  ejectment, 
and  such  affixing  shall  be  deemed  legal  service  thereof,  which 
service  or  affixing  such  declaration  in  ejectment,  shall  stand  in 
the  place  and  stead  of  a  demand  and  re-entry ;  and  in  case  of 
judgment  against  the  casual  ejector,  or  nonsuit  for  not  con> 
fessing  lease,  entry,  or  ouster,  it  shall  be  made  appear  to  the 
court  where  the  said  suit  is  depending  by  affidavit,  or  be  proved 
upon  the  trial,  that  half  a  year's  rent  was  due  before  the  said 
declaration  was  served,  and  that  no  sufficient  distress  was  to  be 
found  on  the  demised  premises,  countervailing  the  arrears  then 
due,  and  that  the  lessor  or  lessors  in  ejectment  had  power  to 
re-enter ;  then  and  in  every  such  case  the  lessor  or  lessors  in 
ejectment  shall  recover  judgment  and  execution,  in  the  same 
manner  as  if  the  rent  had  been  legally  demanded,  and  a  re- 
entry made.  And  in  case  the  lessee,  his  assignee,  or  other 
person  claiming  or  deriving  under  the  said  lease,  shall  suffer 
judgment  to  be  recovered  on  such  ejectment,  and  execution 
to  be  executed  thereon,  without  paying  the  rent  and  arrears, 
together  with  full  costs,  and  without  filing  any  bill  for  relief  in 
equity  within  six  calendar  months  after  such  execution  exe- 
cuted ;  then  and  in  such  case  the  said  lessee,  assignee,  and  all 
/2 
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other  persons  claiming  and  deriving  under  the  said  lease,  shall 
be  barred  and  foreclosed  from  all  relief  or  remedy  in  law  or 
equity,  other  than  by  writ  of  error  for  reversal  of  such  judg- 
ment in  case  the  same  shall  be  erroneous,  and  the  said  landlord 
or  lessor  shall  from  thenceforth  hold  th^  said  demised  premises 
discharged  from  such  lease." 

It  has  been  holden  that  this  statute  does  not  extend  to  cases 
where  there  is  a  sufiScient  distress  upon  the  premises ;  and  con- 
sequently, in  such  cases,  the  lessor  must  still  proceed  at  com- 
mon law,  as  before  the  statute.  Doe  v.  WamUass,  7  7'.  /?.  1 17. 
It  extends,  however,  to  cases  where  there  are  several  payments 
in  arrear,  as  well  as  where  there  is  only  one.  See  Doe  v.  Alex- 
ander,  2  M.  i^  S.  625. 

For  not  repairing.']  If  there  be  a  power  of  re-entry  for  non- 
performance of  a  covenant  to  repair,  or  of  the  covenants  in  the 
lease  generally,  and  one  of  them  be  a  covenant  to  repair,  and 
the  premises  are  allowed  to  go  out  of  repair,  the  lessor  may  re- 
enter, that  is,  he  may  bring  an  ejectment  forthwith  for  the  re- 
covery of  the  demised  premises,  without  any  previous  notice 
requiring  the  tenant  to  put  them  in  repair,  if  no  such  notice 
be  required  by  the  terms  of  the  lease.  Doe  v.  Morris,  1 1  Law 
J.  313,  ex.  Where  there  is  a  general  covenant  to  repair,  and 
also  a  covenant  to  repair  within  three  months  or  other  time 
after  notice,  the  landlord  is  not  bound  to  wait  the  three  months 
before  he  brings  ejectment  for  a  forfeiture,  by  reason  of  a 
breach  of  the  general  covenant.  Roe  v.  Paine,  2  Camp.  520. 
But  if  he  give  notice,  under  the  second  covenant,  he  thereby 
waives  the  general  covenant,  and  he  cannot  bring  his  ejectment 
until  after  the  three  months  have  expired.  Doe  v.  Meux,  4  B. 
&  C.  606. 

A  forfeiture  for  not  repairing,  may  be  waived,  by  receiving 
rent  for  the  demised  premises,  becoming  due  after  the  right  of 
entry  accrued;  see  Fry ett  y.  Jeffreys,  1  Esp.  3&3;  but  not  by 
receiving  rent  becoming  due  before  the  expiration  of  a  notice" to 
repair;  nor  is  it  waived,  but  merely  suspended,  by  allowing  the 
tenant  a  further  time  to  repair.  Doe  y.Brindley,  4  B.  &  Ad.  84. 

For  waste.']  Where  a  right  of  re-entry  is  reserved  to  a  les- 
sor, in  case  his  lessee  commits  waste,  it  is  generally  construed 
to  mean  such  waste  as  may  be  injurious  to  the  reversion,  and 
not  merely  such  as  might  be  given  in  evidence  under  the  old 
writ  of  waste,  unless  there  be  some  stipulation  in  the  lease, 
&c.,  to  the  contrary.  And  therefore  where  a  lease  contained  a 
proviso  for  re-entry,  if  the  lessee  should  commit  waste  to  the 
value  of  10*.,  and  the  lessee  having  pulled  down  some  old 
buildings  of  more  than  the  value  of  10*.,  and  substituted  others 
of  a  different  description,  the  lessor  brought  his  action  of  eject- 
ment for  the  forfeiture :  the  court  held  that  the  waste  contem- 
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plated  by  the  proviso  was  waste  producing  an  injury  to  the  rever- 
sion ;  and  that  it  was  a  question  for  the  jury,  under  all  the  cir- 
cumstances, whether  such  injury,  to  the  value  of  lOs.,  had 
been  committed.     Doe  v.  Bond,  5  B,  ^  C.  855. 

For  not  insuring^  Where  by  a  proviso  in  a  lease,  the  lessor 
has  a  right  of  re-entry  for  any  breach  of  a  covenant  to  insure 
the  demised  premises, — the  lessor  may  bring  ejectment  as  for 
a  forfeiture,  if  the  lessee  have  not  insured,  or  have  failed  in 
payment  of  the  premium. 

Where  a  lessee  covenanted  that  he,  his  executors  and  as- 
signs, would  insure  the  demised  premises,  and  keep  them  in- 
sured during  the  term,  and  deposit  the  policy  with  the  lessor : 
this  was  holden  to  mean,  not  that  the  lessee  should  effect  any 
one  policy,  and  keep  that  particular  policy  on  foot,  but  that 
be,  his  executors  and  assigns,  should  always  keep  the  pre- 
mises insured  by  one  policy  or  another ;  but  the  court  held 
that  it  would  be  a  breach,  if  the  premises  were  uninsured  at 
any  one  time ;  and  that  it  would  be  a  continuing  breach  for 
any  len^h  of  time  they  were  uninsured.  Doe  v.  Peck^  15.^ 
Ad.  428.  In  this  last  case,  the  lease  contained  a  proviso 
for  re-entry,  on  a  breach  of  any  of  the  covenants ;  the  lessee 
bad  assigned,  but  the  premises  were  never  insured  by  him  or 
his  assignee ;  and  it  appeared  that  the  lessor  had  distrained  on 
the  30th  of  September  for  rent  then  due,  and  afterwards  brought 
his  ejectment  as  for  a  forfeiture  in  not  insuring,  on  a  demise 
laid  on  the  24th  of  October :  it  was  holden  that  he  might  do 
so,  and  was  entitled  to  recover ;  although  the  distress  was  an 
aduiowledgraent  of  a  tenancy  on  the  30th  of  September,  and 
a  waiver  of  any  forfeiture  up  to  that  time,  yet  that  the  lessor 
bad  a  right  to  recover  for  the  forfeiture  incurred  by  the  breach 
of  covenant  between  the  30th  of  September  and  the  24th  of 
October.  Id,  Where,  upon  the  production  of  the  lease  at  the 
trial,  it  appeared  that  the  lessor  had  covenanted  to  insure  in 
the  joint  names  of  the  lessor  and  of  himself,  and  in  two -thirds 
of  the  value  of  the  demised  premises ;  and  it  was  alleged  that 
he  had  insured  in  his  own  name  only,  and  to  a  less  amount 
than  two-thirds  of  the  value :  but  it  appeared  that  there  were 
two  parts  of  the  lease,  both  of  which  were  retained  by  the  les- 
sor, and  he  gave  merely  an  abstract  to  the  lessee,  in  which  no 
mention  was  made  that  the  insurance  was  to  be  in  the  joint 
names ;  and  as  to  the  insurance  being  under  two-thirds  of  the 
^rmlue,  it  w^as  effected  for  the  very  same  sum  for  which  the  pre- 
mises had  been  previously  insured  by  the  lessor  himself:  Ab- 
bott, C.J.,  held,  that  as  the  conduct  of  the  lessor  was  such  as 
vas  calculated  to  induce  a  reasonable  and  cautious  man  to  con- 
dude  that  he  was  doing  all  that  was  necessary  or  required  of 
him,  by  insuring  in  his  own  name  and  to  the  amount  insured,  he 
could  not  recover  as  for  a  forfeiture,  although  there  was  no 
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dispensation  or  release  of  the  covenant.    Doe  v.  Rowc,  Ry^ 
&  M.  343. 

Fcr  assigning  or  underlettingy  8fc.']  In  this,  as  in  all  other 
(jases  of  forfeiture,  the  covenant  or  stipulation  not  to  assign  or 
underlet,  &c.,  is  construed  strictly,  in  favour  of  the  tenant,  and 
against  the  forfeiture.  A  proviso  for  re-entry,  if  the  lessee 
shall  assign  the  premises,  does  not  prevent  him  from  making 
an  underlease  for  part  of  the  term;  Kinnersley  v.  Orpe,  1 
Doug.  55 ;  even  a  proviso  not  to  assign,  transfer,  set  over,  or 
otherwise  do  or  put  away  the  lease  or  premises,  has  been  holden 
not  to  extend  to  such  an  underlease.  Crusoe  v.  Bughy,  2  W» 
Bl.  766,  3  Wils.  234.  But  a  covenant  not  to'  let  or  assign, 
comprehends  an  underlease.  Roe  v.  Harrison,  2  T.  R.  425. 
So,  tt  covenant  not  to  assign  or  otherwise  part  with  the  pre- 
mises or  any  part  thereof,  for  the  whole  or  any  part  of  the  term, 
is  broken  by  a  grant  of  an  underlease.  Doe  v.  Worsley,  I  Camp, 
20.  On  the  other  hand,  however,  a  covenant  not  to  underlet, 
will  restrain  an  assignment.  Greenaway  v.  Adams,  12  Ves.  395. 

A  devise  of  a  term  for  years  to  a  stranger,  is  an  assignment 
within  the  meaning  of  a  covenant  not  to  assign.  But  a  devise, 
whereby  the  term  vests  in  the  lessee's  executor,  is  not.  4  Bac. 
Abr.  Lease,  T,  And  an  executor  or  administrator  is  bound 
by  such  a  covenant,  if  the  covenant  name  him ;  Roe  v.  Harri- 
son, 2  T.  R.  425. ;  but  it  seems  to  be  doubted  whether  he  is 
bound,  if  not  named  in  it.  See  Doe  v.  Sevan,  3  M.  8f  S.  353. 
Smallpiece  v.  Evans,  I  And.  124.  Morn's  Case,  Cro.  EL  26. 
And  the  assignment,  to  amount  to  a  forfeiture,  must  be  valid, 
or  at  least  only  voidable,  not  void.  And  therefore,  where  a  lease 
contained  a  proviso,  that  the  lessor  might  re-enter,  and  that 
the  lease  should  be  void,  if  the  lessee  should  assign  the  term ; 
and  the  lessee,  by  deed,  assigned  all  his  property,  real  and  per- 
sonal, to  trustees  for  the  benefit  of  his  creditors,  and  was  after- 
wards declared  a  bankrupt :  it  was  holden  that  as  this  assign- 
ment was  an  act  of  bankruptcy,  it  did  not  operate  as  a  valid  as- 
signment of  the  term,  and  therefore  did  not  amount  to  a  for- 
feiture. Doe  v.  Powell,  5  B.  §*  C.  308.  Also,  a  merejdeposit 
of  the  lease  with  another,  as  a  security  for  money  advanced,  is 
not  an  assignment  within  such  a  covenant.  Doe  v.  Hogg,  4 
D.  ^'  R.  226.     1  Car.  8f  P.  160. 

A  covenant  not  to  underlet  the  demised  premises,  is  not 
broken  by  letting  a  part  of  them  in  lodgings.  Doe  v.  Laming, 
4  Camp.  77.  But  where  a  lease  contained  a  proviso  for  re- 
entry, in  case  the  tenant  should  demise,  lease,  grant,  or  let  the 
demised  premises,  or  any  part  or  parcel  thereof,  to  any  person 
whomsoever,  for  the  whole  or  any  part  of  the  term,  without 
the  licence  of  the  lessor  in  writing ;  and  the  lessee,  without 
such  licence,  agreed  with  a  person  to  enter  into  partnership 
with  him,  and  that  he  should  have  the  use  of  a  back  chamber 
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«od  some  other  parts  of  the  premises  exclusively,  and  of  the 
Test  jointiy  with  the  defendant,  and  accordingly  let  him  into 
possession:  this  was  holden  to  come  within  the  proviso,  and 
that  the  lessor  might  re-entar.  Roe  v.  Salet,  I  M.  ^  S.  297. 
Bat  a  covenant  not  to  assign,  ftc,  will  not  extend  to  an  as- 
signment by  act  of  law,  unless  that  be  made  the  subject  of  an 
express  stipulation.  So  that  If  the  lessee  become  bankrupt, 
and  the  term  pass  to  the  assignees,  it  is  not  an  assignment 
within  the  meaning  of  a  covenant  not  to  assign ;  Goring  v. 
WcBmer,  7  Vvi,  Abr.  85,  pi.  9 ;  and  his  assignees  may  after- 
wunds  assign  it  without  licence.  Doe  v.  Smith,  5  Taunt.  79.5. 
Doe  T.  Bewm,  3  M.  8b  S.  353.  So,  tf  the  term  be  taken  in 
execution,  and  sold,  it  is  not  an  assignment  within  sach  a  cove- 
nant, even  although  the  judgment  were  upon  a  warrant  of 
attorney.  Doe  v.  Carter,  8  T.  R.  57,  provided  it  were  not 
efEected  in  collusion  with  the  creditor,  for  the  purpose  in  fact 
and  effect  of  assigning  to  him,  in  fraud  of  the  covenant.  Doe 
V.  Carter,  Id.  300.  But  if  the  lessee  voluntarily  take  the  benefit ' 
of  the  Insolvent  Act,  and  the  lease  be  assigned  to  his  assignee, 
this  vrould  be  a  breach  of  the  covenant,  and  a  forfeiture,  be- 
ctose  it  is  in  the  nature  of  a  voluntary  alienation,  arising 
from  the  voluntary  act  of  the  lessee  himself.  4  JBae.  Abr. 
Lease,  T. 

For  other  acts,  Sfc."]  A  very  ordinary  covenant  on  the  part  of 
the  lessee,  in  leases  of  houses,  is,  that  he  will  not  carry  on  any 
trade,  or  any  particular  trade  specified,  or  allow  of  the  same  to 
be  carried  on,  in  the  house  demised ;  and  if  a  power  of  re-entry 
be  reserved  in  such  a  case,  the  lessor  may  enter  as  for  a  for- 
feiture, upon  any  trade,  strictly  within  the  meaning  of  the 
covenant,  being  carried  on  in  it.  "Where  the  covenant  was, 
**not  to  use  or  exercise,  or  permit  or  suffer  to  be  used  or 
exercised,  upon  the  demised  premises,  or  any  part  thereof,  any 
trade  or  business  whatsoever,  without  the  licence  of  the  lessor," 
ftc. ;  and  the  lessee,  without  the  licence  of  the  lessor,  after- 
wards assigned  the  lease  to  a  schoolmaster,  who  carried  on  his 
business  of  schoolmaster  in  the  house  and  premises :  it  was 
holden  that  the  assignment  was  a  breach  of  this  covenant,  and 
the  lessor  entitled  to  re-enter  under  the  ordinary  proviso  for 
re-entry  for  non -performance  of  covenants.  Doe  v.  Keeling, 
1  M.  fc  S.  95.  But  where,  upon  a  case  from  equity,  the 
question  was,  whether  a  lessee,  by  granting  an  underlease  to  a 
person  who  opened  a  public-house  upon  the  demised  premises, 
had  been  guilty  of  a  breach  of  a  covenant  and  proviso  for  re- 
entry in  the  lease ;  and  the  covenant  appeared  to  be,  that  the 
lessor  would  not  do  any  act,  matter,  or  thing  upon  the  demised 
premises,  which  might  be,  grow,  or  lead  to,  the  damage,  annoy- 
ance, or  disturbance  of  the  lessor  or  any  of  his  tenants,  or  to 
^ny  part  of  the  neighbourhood  i  and  the  proviso  was,  that  the 
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plaintiff  might  re-enter,  in  case  the  lessee  should  permit  any 
person  to  inhabit  the  premises,  who  should  carry  on  certain 
specified  trades  or  businesses  (but  not  mentioning  that  of  a 
licensed  victualler,)  or  any  other  business  that  might  be,  or 
grow,  or  lead  to  be  offensive,  or  any  annoyance  or  disturbance 
to  any  of  the  lessor's  tenants :  the  court  after  argument,  cer- 
tified that  neither  the  granting  of  the  lease,  nor  the  opening  of 
the  public-house  upon  the  premises,  were  breaches  of  the 
covenant  or  proviso.    Jones  v.  Thorne,  1  B.  &  C.  715. 

Where  a  man  was  let  into  possession  of  a  farm,  and  paid 
rent,  under  an  agreement  for  a  future  lease  for  fourteen  years^ 
which  was  to  contain  a  covenant  (amongst  others)  against 
taking  successive  crops  of  corn  from  the  land,  and  a  proviso 
for  re-entry  for  breach  of  any  of  the  covenants ;  the  lease  was 
not  in  fact  executed :  the  tenant  having  taken  successive  crops 
of  corn  from  the  farm,  and  which  would  be  a  breach  of  the 
covenant,  if  the  lease  had  been  executed ;  the  lessor  brought 
an  ejectment :  and  it  was  hoiden  that  he  had  a  right  to  recover ;. 
until  the  lease  should  be  executed,  the  tenant  held  as  a  yearly- 
tenant,  subject  to  the  terms  and  conditions  which  by  the 
agreement  were  to  be  embodied  in  the  lease,  and  being  guilty 
of  a  breach  of  one  of  them,  the  landlord  had  a  right  to  re-enter. 
Doe  V.  Ameyy  12  Ad.  &  El.  476.  So,  where  land  is  let  to  a 
man,  upon  which  he  agrees  to  erect  certain  buildings  within 
a  certain  time,  with  a  power  of  re-entry  to  the  lessor  in  case 
be  fails  to  do  so,  but  no  lease  is  to  be  granted  until  the  build- 
ings shall  be  completed, — if  he  fail  in  erecting  the  buildings- 
within  the  time,  the  landlord  may  maintain  ejectment  to  re- 
cover the  premises.  See  Oldershaw  v.  Holt  et  al.,  12  Ad.  &  EL 
590.  Doe  V.  Ekins,  Ry.  &  M.  29.  Doe  v.  Birch,  1  Mees.  &  fT. 
402. 

A  proviso  for  re  -entry,  in  case  the  tenant  shall  commit  an 
act  of  bankruptcy,  whereon  a  fiat  shall  issue,  is  good  in  law, 
although  it  have  the  effect  of  preventing  the  interest  in  the 
term  from  passing  to  the  assignees.  Roe  v.  Galliers,  2  T.  R. 
133.  So,  a  proviso  for  re-entry,  in  case  the  term  shall  betaken 
in  execution  upon  any  judgment  against  the  tenant,  is  good  in 
law,  although  it  have  the  effect  of  defeating  the  execution^ 
And  where  a  lease  contained  such  a  clause  of  re-entry,  and 
before  the  end  of  the  term  the  sheriff  entered  the  premises 
under  a  writ  of  extent  against  the  lessee  at  the  suit  of  the 
crown,  held  an  inquisition,  and  seized  the  tenant's  interest 
in  the  premises  into  the  king's  hands :  it  was  hoiden,  that 
this  was  a  taking  in  execution  within  this  clause  of  re-entry,, 
and  that  the  term  was  thereby  forfeited  to  the  lessor.  Rex 
V,  Topping,  M*Clel.  &  V.  544.  And  the  landlord  in  such  a 
case  is  entitled  to  the  emblements.  Davis  et  al.  v.  Eyton, 
7  Bing.  154. 
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CHAPTER  I. 
The  Landlord's  Remedies  for  Rent. 

Section  I. 

Distress. 

Im  what  ccuesJ]  In  all  cases  of  a  demise  of  corporeal  hcre- 
ditunents,  where  a  rent  certain  is  reserved,  and  made  payable 
at  a  time  certain,  if  such  rent  be  in  arrear,  the  party  legally 
entitled  to  it  may  distrain  for  it.    It  is  a  remedy  given  by  the 

rs 
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common  law,  independently  of  all  stipulation  upon  the  subject 
between  the  parties.  Bro.  Abr,  Distress  5,  15.  8  if.  4,  15. 
Lit.  s.  214.  Co.  Lit,  142  a. 

To  entitle  a  landlord  to  distrain,  there  must  be  a  demise, 
express  or  implied.  If  the  tenant  be  let  into  possession  under 
an  agreement  for  a  lease  at  a  certain  rent,  and  there  is  no 
stipulation  in  the  agreement  that  in  case  a  lease  be  not  ex- 
ecuted the  tenant  shall  hold  for  one  year  certain,  and  no  rent 
be  in  fact  paid:  the  landlord  cannot  distrain  for  any  rent 
during  the  first  year ;  for  here  is  no  demise,  express  or  im- 
plied, and  the  occupier  is  merely  tenant  at  will.  Hegem  v. 
Johnson,  2  Taunt.  148.  Dunk  v.  Hunter,  5  B.  &  A.d22,  and  see 
Regnartw.  Porter ,  7  Bing.  451.  Mechelan  v.  Wallace,  7  Ad.  & 
El.  54,  n.  But  as  soon  as,  by  payment  of  rent  or  otherwise,  a 
tenancy  from  year  to  year  can  be  implied,  {see  ante,  pp.  65,  66,) 
the  landlord  may  distrain  for  all  rent  subsequently  accruing. 
Even  where  the  tenant  entered  a  farm,  under  an  oral  agree- 
ment  for  a  lease  for  ten  years,  by  which  the  time  for  payment 
of  the  rent  was  fixed,  but  the  amount  of  the  rent  was  not ;  no 
lease  was  in  fact  executed,  but  the  tenant  occupied  according 
to  the  terms  of  the  intended  lease,  and  paid  a  certain  rent  for 
two  years :  it  was  holden  that  the  landlord  might  distrain  for 
the  like  rent  subsequently  becoming  due.  Knight  v.  Bennett, 
3  Bing,  361.  And  th6  demise  must  be  subsisting,  at  the  time 
the  rent  is  alleged  to  be  due.  Therefore,  where  a  landlord 
gives  his  tenant  from  year  to  year  notice  to  quit,  and  the 
tenant  holds  over  after  the  notice  has  expired,  the  landlord 
cannot  distrain  for  rent  alleged  to  be  due  for  the  time  the 
tenant  holds  over,  without  some  evidence  of  the  renewal  of 
the  tenancy.  Jenner  v.  Clegg,  1  Moody  &  iJ.  213.  Sullivan  v. 
Bishop,  2  Car.  &  P.  359.  So,  a  termor,  who  has  underlet, 
cannot  distrain  for  rent  accruing  after  his  own  term  has 
expired.  Bume  v.  Richardson,  4  Taunt,  720.  So,  where  a 
lease  is  surrendered,  no  distress  can  be  made  for  any  rent 
alleged  to  have  accrued  after  the  surrender,  unless  a  new 
tenancy  have  been  created.  See  Smith  v.  Mapleback,  1  T.  R. 
441.  But  for  rent  which  accrued  before,  the  landlord  may 
distrain.  8  Ann,  c.  14,  s.  6. 

It  must  be  a  demise  of  corporeal  hereditaments ;  for  no  dis- 
tress can  be  made  for  a  payment  in  the  nature  of  rent  reserved 
upon  a  demise  of  incorporeal  hereditaments,  such  as  a  right  of 
common,  Co.  Lit.  41  a,  142  a.  2  Ro.  Abr.  446,  tithes,  Cro.  Jac. 
Ill,  173.  2  Ro.  Abr.  446,451.  Bro.  Abr.  Distress,  67,80. 
5  Co.  5,  or  the  lilce.  See  ante,  p.  30.  But  a  landlord  may 
distrain  for  the  rent  of  ready-furnished  lodgings,  Newman  v. 
Anderton,  2  New  Rep.  224,  for  the  rent  is  holden  to  issue  out 
of  the  realty  alone. 

And  the  demise  must  be  at  a  specific  rent ;  for  unless  a  fixed 
rent  be  egreed  upon,  the  landlord  cannot  distrain.   Per  Abbott, 
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CJ,,  m  DttfiA  V.  Hunter,  5B.8fA.  325.  Co,  Lit,  96  a,  and  see 
ante,  p.  30.  Where  however  a  tenant  entered  into  possession, 
under  an  agreement  for  a  lease,  which  did  not  ascertain  the 
amoont  of  rent  which  was  to  be  paid,  nor  was  the  lease  eyer 
executed;  but  the  tenant  in  &ct  paid  a  certain  rent  to  hi» 
landlord  for  the  premises  for  two  years :  it  was  holdea  that 
the  landlord  might  distrain  for  rent  subsequently  accruing ; 
Knight  ▼.  Bennett,  3  Bing,  361 ;  for  the  tenant  paying,  and 
the  landlord  receiving,  a  rent  certain,  were  facts  from  which, 
the  law  implied  a  demise  from  year  to  year. 

And  the  rent  must  be  payable  at  a  time  certain,  otherwise 
it  cannot  be  distrained  for;  indeed  the  lease  in  such  a  case 
would  be  void.  Anon,  1  Mod.  180.  Bac.  Ahr,  Lease  L,  If 
the  reddendum  in  the  lease  specify  the  days  of  payment,  the 
time  of  payment  must  be  computed  from  it ;  but  if  the  red- 
dendsan  be  general, — yielding  and  paying  quarterly  so  much 
rent, — ^tfae  time  of  payment  is  in  that  case  deemed  to  be  regu- 
hted  by  the  tuibendum.  Tomkins  v.  Pinsent,  1  Salk,  141.  If 
DO  time  of  payment  be  expressly  mentioned,  the  rent  is  deemed 
to  be  payable  yearly,  on  the  anniversary  of  the  day  on  which  the 
tenancy  commenced.  As  to  the  day  when  the  rent  is  said  to 
be  due,  see  more  particularly  ante,  p.  31.  Where  rent  was- 
reserved  quarterly,  or  half  quarterly  if  required,  and  the  land- 
lord received  it  quarterly  for  a  twelvemonth,  the  court  held 
that  he  could  not,  without  previous  notice,  distrain  for  a 
half  quarter's  rent.  McUlam  \,  Arden,  10  Bing,  299.  But  if 
the  rent  is  to  be  paid  in  advance,  Harrison  v.  Barry,  7  Price, 
690.  See  Buckley  v.  Taylor,  2  T,  R,  600,  or  if  an  increased 
rent  is  to  be  paid  for  converting  meadow  into  tillage  or  the 
like,  Roulston  v.  Clarke,  2  H.  Bl,  563,  it  may  be  distrained  for. 
So,  a  landlord  may  distrain  for  double  rent  for  holding  over. 
See  Johnstone  v.  Huddlestone,  4B.^C,  922,  but  not  for  double 
nlue,  without  some  evidence  of  a  renewal  of  the  tenancy.  Jenner 
V.  Clegg,  1  Moody  &  i2.  213.  SulHvan  v.  Bishop,  2  Car.  &  P. 
359.    See  post,  p.  212,  207. 

So,  to  enable  a  landlord  to  distrain,  as  of  common  right,  he 
must  have  reserved  to  himself  a  reversion,  after  the  term  created 
by  the  demise.  Co.  Lit,  47  a.  5  Co.  3.  Bro,  Ahr.  Distress  7, 
Dett,  39.  Latch,  211.  Cro.  Jac,  487.  Freem.  228.  1  Str.  405. 
But  it  is  immaterial  whether  that  reversion  be  for  years,  or  for 
life,  or  for  a  higher  estate.  If  a  lessee  underlet,  even  although 
he  be  merely  tenant  from  year  to  year,  he  may  distrain  upon 
his  under-tenant  from  year  to  year,  for  rent  in  arrear ;  Curtis 
V.  Wheeler,  Moody  &  M.  493 ;  but  if  instead  of  underletting, 
he  assign  his  term,  he  cannot  distrain  upon  his  assignee  for 

rent  reserved  by  the  assignment,  v.  Cooper,  2  fVUs. 

375.  Preece  v.  Corrie,  5  Bing.  24.  Parmenter  v.  Webber, 
2  Moor.  656,  unless  by  some  express  stipulation  in  the  assig 
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ment  he  be  authorized  to  do  so.  See  Co.  Lit.  143.  JewdPs 
Ceufi,  2  Saund.  303. 

Where  the  landlord  has  a  right  to  distrain,  the  fact  of  the 
tenant  having  given  him  his  promissory  note  for  or  on  accoant 
of  the  rent,  is  no  extinguishment  of  the  landlord's  right  to 
distrain.  Harris  v.  Skkpway,  Bui,  N.  P.  182.  Ewer  v.  Ladf 
ClifUm,  Id.  Dairies  v.  Oyde,  2  Ad.  &  El.  623.  Nor  does  it 
even  operate  as  a  suspension  of  the  right,  unless  there  be  a 
distinct  agreement  between  the  parties  that  it  should  do  so. 
Dames  v.  Gyde,  supra.  Nor  does  an  agreement  by  the  landlord 
to  accept  interest  on  rent  in  arrear,  prevent  his  distraining 
for  it.  Sherry  v.  Preston,  2  Chit.  245.  But  where  the  tenant 
of  a  farm,  with  the  privity  of  his  landlord,  let  the  eatage  of 
some  pasture  to  J.  S.,  the  price  of  which  was  to  be  paid  to  the 
landlord  on  account  of  his  rent,  it  was  holden  that  a  contract 
might  be  inferred  from  this,  on  the  part  of  the  landlord,  that 
he  would  not  distrain  the  cattle  put  upon  the  land  by  J.  S., 
for  the  purpose  of  consuming  the  eatage.  Hortford  v.  Webster, 
1  Cr.M.k  R.  696,  and  see  Welsh  v.  Rose,  6  Bing.  638. 

Bf  whom,']  The  lessor  may  distrain  for  rent  due  to  him,  if 
he  have  not  assigned  his  reversion.  And  the  lessee  cannot 
dispute  his  right  to  distrain,  if  the  rent  be  due  and  unpaid.  But 
if  he  have  parted  with  his  reversion,  he  can  neither  distrain 
upon  the  assignee,  ■  v.  Cooper,  2  Wils.  375.    Parminier 

V.  Webber,  2  Moore,  656.  Preece  v.  Corrie,  6  Bing.  24,  nor 
upon  the  original  lessee.  It  has  been  holden,  however,  that  if 
a  tenant  from  year  to  year  underlet  to  another  from  year  to 
year,  this  is  not  a  parting  with  the  whole  of  his  interest,  but 
that  he  still  has  a  reversion  which  enables  him  to  distrain. 
CwrUs  V.  Wheeler,  Moody  &  M.  493.  So,  if  tenant  for  life 
make  a  lease  for  any  number  of  years,  no  matter  how  impro- 
bable it  may  be  that  his  life  should  so  long  last,  he  is  still 
deemed  to  have  a  reversion  in  the  demised  premises,  and  may 
distrain  for  rent  in  arrear.  So  where  J.  S.,  tenant  in  fee,  leased 
premises  to  B.  for  sixty-one  years,  and  afterwards  leased  the 
same  premises  to  C.  for  a  term  of  years,  to  take  effect  from  the 
expiration  of  the  lease  to  B. ;  and  it  was  argued  that  he  thereby 
granted  away  the  reversion  immediately  expectant  upon  the 
first  lease,  so  that  he  could  no  longer  distrain  for  rent  in  arrear 
due  from  B. :  the  court  held  clearly  that  the  lease  to  C.  was 
no  assignment  of  the  reversion,  but  that  reversion  still  re- 
mained in  J.  S.,  and  he  might  distrain  for  rent  due  under  the 
first  lease.  Smith  v.  Day,  2  Mees.  &  W.  684.  But  where,  by 
a  deed  of  settlement,  a  mortgage  term  of  1,000  years  was 
<afeated  and  vested  in  trustees,  and  the  lands  were  settled  upon 
J«  S.  for  life,  with  a  power  for  leasing  for  ten  years,  or  for  seven 
yean  to  commence  from  his  death ;  and  he  accordingly  leaaed 
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for  seven  yeans,  to  commence  from  his  death,  reserving  rent  t|0 
the  person  who  should  be  entitled  for  the  time  being  to  the 
freehold  and  inheritance :  it  was  holden  that  the  trustees  of 
the  term  or  their  assignee  were  the  persons  entitled  to  distrain 
for  the  rent.    Rogers  v.  Humphreys,  4  Ad.  8f  El.  299. 

If  the  lessor  have  assigned  his  reversion,  the  assignee  may 
distrain  for  rent  in  arrear.  The  privity  of  contract,  which 
subsisted  between  the  lessor  and  lessee,  is  transferred  from  the 
lessor  to  his  assignee  by  stat.  32  H.  8,  c.  34,  and  the  assignee 
has  the  same  remedies  for  rent  that  the  lessor  had.  Formerly 
there  must  have  been  attornment  also ;  but  that,  we  have  seen 
[ante,  p.  76,)  has  been  rendered  unnecessary,  by  stat.  4  &  5 
Ann,  c.  16,  s.  9. 

And  the  mortgagee  of  the  reversion,  being  an  assignee,  may 
in  like  manner  distrain  on  all  those  who  were  tenants  to  the 
mortgagor  of  the  premises  mortgaged,  at  the  time  of  the 
mortgage.  And  if  he  give  notice  of  his  mortgage  to  such  a 
tenant,  he  is  entitled  to  distrain,  not  only  for  rent  accruing 
■fter  such  notice,  but  for  all  rent  which  may  then  be  due  and 
owing  frofn  such  tenant,  and  which  became  due  subsequently 
to  the  mortgage.  Moss  v.  Crollimore,  1  Doug.  279.  But  if 
after  the  mortgage,  the  mortgagor  take  upon  himself  to  let  the 
mortgaged  premises  to  a  tenant,  the  mortgagee's  merely  giving 
notice  of  his. mortgage  to  the  tenant,  and  requiring  the  tenant 
to  pay  his  rent  to  him,  has  no  effect ;  it  does  not  create  the 
relation  of  landlord  and  tenant  between  the  mortgagee  and  the 
tenant,  nor  put  the  former  in  a  situation  to  distrain  upon  the 
latter  for  rent  in  aiTear.  Evans  v.  Elliott  et  al.,  9  Ad.  &  El. 
342.  If  indeed  the  tenant  choose  to  pay  the  rent  to  the  mort- 
gagee, and  the  mortgagee  receive  it,  that  will  have  the  effect  of 
creating  a  tenancy  from  year  to  year  between  them ;  Rogers  v. 
Humphreys,  4  Ad,  &  El.  299 ;  but  even  in  that  case,  it  amounts 
to  an  admission  merely  of  a  tenancy  then  subsisting,  but  will 
not  warrant  the  mortgagee  in  distraining  for  any  rent  previously 
owing.    Evans  v.  Elliott,  supra. 

If  the  lessor  die,  the  person  who  in  law  is  entitled  to  his  re- 
version, may  distrain  for  rent  subsequently  accruing;  his 
executor  or  administrator,  for  that  which  was  due  and  owing 
in  his  life  time.  32  H.  8,  c.  37,  s.  1.  Co.  Lit.  162  a  (n.  4,) 
162  6,  (n.  1.)  Hool  V.  Bell,  1  Ld.  Raym.  172.  Lambert  y. 
Austin,  Cro.  EL  332.  Powell  v.  Killick,  Bui.  N.  P.  57.  For^ 
merly  there  was  a  doubt  whether  the  statute,  32  H.  8,  c.  37, 
now  cited,  which  mentions  merely  tenants  in  fee,  &c.  of  rents, 
extended  to  cases  where  the  deceased  was  tenant  in  fee  of 
land,  and  demised  it  for  a  term  of  years.  See  Prescott  v. 
Boucher,  3  B.  &  Ad.  849.  Jones  v.  Jones,  Id.  967.  But  the 
point  is  now  put  beyond  a  doubt,  by  stat.  3  &  4  W.  4,  c.  42, 
s.  37,  which  enacts  that  "  it  shall  be  lawful  for  the  executors 
or  administrators  of  any  lessor  or  landlord,  to  distrain  upoa 
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the  lands  demised  for  any  term  or  at  will,  for  tbe  arrearages  of 
rent  due  to  such  lessor  or  landlord  in  his  lifetime,  in  like 
manner  as  such  lessor  or  landlord  might  have  done  in  his  life- 
time." As  to  the  rent  accruing  due  after  the  death,  if  the 
lessor  had  but  a  term  for  years  in  the  demised  premises,  his 
executor  or  administrator  may  distrain  for  it ;  if  he  were  seised 
in  fee,  his  heir  is  the  person  to  distrain  for  the  rent ;  or  if  the* 
lessor  have  devised  the  premises,  the  devisee  alone  can  distrain. 
See  liherwood  v.  Oldknow,  3  Af.  &  5.  382. 

So  where  a  husband  is  seised  of  the  reversion  of  the  demised 
premises,  in  right  of  his  wife,  and  the  wife  dies, — the  husband 
may  distrain  for  any  arrears  of  rent  due  in  the  lifetime  of  the 
^'ife.     32  H.  8,  c.  37,  s.  3. 

If  the  lessors  be  joint  tenants,  all  must  join  in  the  distress ; 
^ee  5  Mod.  73 ;  but  any  one  of  them  may  distrain  in  the  names 
of  all.  Robinson  v.  Hoffman,  4  Bing.  562.  So  parceners,  as  m 
law  they  constitute  but  one  heir,  must  join  in  the  distress ; 
seefiMod.UX.  I  Ld,  Raym.  G4,  Skin.  596,  Carth.  364 ;  hut 
in  that  case  also,  one  may  distrain  in  the  names  of  all.  LMgh 
V.  Shepherd,  2  Brod.  &  B.  465.  See  I  Saik.  390.  Carth,  364. 
But  tenants  in  common,  as  they  have  several  titles,  may  dis- 
train severally,  each  for  his  own  share  of  the  rent ;  Whitley  v. 
Roberts,  McLel.  &  K.  107.  Willis  v.  Fletcher,  Cro.  El.  630 ;  or 
one  may  distrain  in  the  names  of  all,  if  not  forbidden  by  the 
Others  to  do  so,  and  may  afterwards  in  replevin  avow  as  to  hi» 
own  moiety,  and  make  cognizance  as  bailiff  for  his  co-tenants 
as  to  their  proportions  of  the  rent. .  See  Cully  v.  Spearman, 
2  H.  Bl.  386.  •  But  if  a  tenant,  holding  under  two  tenants  in 
common,  pay  the  whole  of  'his  rent  to  one,  after  notice  fromt 
the  other  not  to  pay  his  moiety  to  any  person  but  himself,  the 
latter  may  distrain  upon  the  tenant  for  his  share  of  the  rent: 
Harrison  v.  Bamby,  6  T.  R.  246.  •  And  what  is  here  said  as  to 
lessors,  who  are  joint-tenants,  &c.,  applies  equally  to  cases 
where  the  assignees  or  other  owners  of  the  reversion  are  joint- 
tenants,  &c.    See  Rivis  v.  Watson,  5  Mees.  &  W.  255. 

Against  whom.']  The  distress  may  be  levied  of  the  goods 
of  the  occupier  of  the  premises,  whoever  that  may  be, 
whether  lessee,  assignee  of  the  term,  or  even  an  under-lessee. 
Or  if  the  executor  or  administrator  of  a  deceased  lessee  remain 
in  possession,  as  in  law  he  is  deemed  an  assignee  of  the  term, 
Tilney  v.  Norris,  Carth.  319.  Woollasion  et  al.\.  Hakewill, 
iO  Latv  J.  303,  cp.,  he  may  be  distrained  upon,  not  only  for 
rent  due  subsequently  to  the  death,  but  for  rent  due  before  it. 
-Braithwaite  v.  Cooksey,  1  H.  Bl,  465. 

But  where  a  landlord  treated  an  -occupier  of  his  land  as  a 
trespasser,  by  serving  him  with  an  ejectment,  it  was  holden 
that  he  could  not  afterwards  distrain  upon  him  for  rent,  even 
although  the  ejectment  were  in  fact  directed  against  the  claim 
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'  of  a  third  party,  vho  came  in  and  defended  instead  of  the  oc- 
cupier, and  although  the  latter  were  aware  of  the  circumstance, 
and  was  not  turned  out  of  possession.  Bridges  v.  Smith, 
5  Bing.  410.  So  where  a  party,  having  merely  a  defeasible 
title,  demised  to  a  tenant  for  years,  who,  before  the  end  of  the 
first  quarter,  was  evicted  by  a  party  having  title  paramount  to 
that  of  the  defendant,  and  remained  out  of  possession  about 
six  weeks;  he  then  entered  into  a  new  agreement  with  the 
party  who  evicted  him,  and  took  possession  of  the  premises 
under  the  new  tenancy :  it  was  holden  that  the  first  landlord 
could  not  afterwards  distrain  upon  him,  and  that  in  replevin  he 
might  give  the  eviction  in  evidence  under  the  plea  of  non- 
tenuit.  Hopcraft  v.  Keys,  9  Bing.  613.  And  see  Neave  v. 
MosSy  I  Bing.  360.  So,  if  a  lessee  underlet  to  another,  he  can- 
not distrain  for  rent  accruing  due  after  his  own  term  has 
expired.    Bume  v.  Richardson,  4  Taunt.  720. 

When.']  The  tenant  has  the  whole  of  the  day  on  which  the 
rent  is  made  payable,  up  to  twelve  o'clock  at  night,  given  him, 
to  pay  it;  and  he  cannot  be  distrained  upon  until  the  day 
after.  Per  Hale,  C.  B.  in  Duppa  v.  Mayo,  1  Saund.  287.  So» 
if  it  be  payable  at  some  feast  day  "  or  within  twenty-one  days 
after,"  the  lessee  has  until  the  end  of  the  last  of  these  days  to 
pay  the  rent.  Clun*s  Case,  10  Co.  127.  This  extension  of  the 
time  beyond  the  feast  day,  however,  is  not  usual  in  the  redden^ 
dum,  although  very  usual  in  the  proviso  for  re-entry  for  non- 
payment of  rent ;  but  its  being  in  the  latter  only,  would  not 
affect  the  right  to  distrain,  immediately  upon  the  expiration 
of  the  time  at  which  the  rent  is  made  payable  by  the  red- 
dendum. 

Formerly  a  landlord  could  not  distrain,  after  the  expiration 
of  the  term ;  he  had  then  no  remedy  for  his  rent  but  by  action. 
And  therefore,  if  the  rent  were  payable  at  Lady-day  and 
Michaelmas,  and  the  term  expired  at  Michaelmas,  the  landlord 
could  not  distrain  for  the  last  Michaelmas  rent ;  for  as  by  law 
he  could  not  distrain  until  the  day  after  the  rent  was  due,  he' 
would  then  be  too  late,  as  the  terra  was  no  longer  subsisting. 
Co.  Lit.  47  b.  Bro.  Abr.  Distress,  19.  1  Ro.  Abr.  672,  pL  8. 
So,  if  there  were  a  lease  for  life,  and  the  cestui  que  vie  died,  the 
lessor  could  not  afterwards  distrain  for  rent  due  before  the 
death.  14  1/.  4,  31.  23  H.  7,  9^.  6  Co.  64.  Co.  Lit.  47. 
Cro.  Jac,  442.  2  Bac.  Abr.  Distress,  A.  But  see  stat.  32  H.  8, 
r.  37,  s.  4.  But  by  stat.  8  Ann,  c.  14,  s.  6,  reciting  this,  it 
was  enacted  that  it  shall  be  lawful  for  any  person,  having  any 
rent  in  arrear  or  due  upon  any  lease  for  life  or  lives,  or  for  years 
or  at  v^ilJ,  ended  or  determined,  to  distrain  for  such  arrears, 
after  the  determination  of  the  said  respective  leases,  in  the 
same  manner  as  they  might  have  done  if  such  lease  had  not 
been  ended  or  determined:  Provided,  by  sect.  7,  that  such* 
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distress  be  made  within  the  space  of  six  calendar  months  after 
the  determination  of  such  lease,  and  during  the  continuance  of 
such  landlord's  title  or  interest,  and  during  the  possession  of 
the  tenant  from  whom  such  arrears  became  due. '  To  bring  a 
case  within  this  statute,  the  landlord's  title  or  interest  must  be 
subsisting,  at  the  time  of  the  making  of  the  distress.  And 
therefore  where  a  tenant  underlet  and  his  own  term  expired, 
it  was  holden  that  he  could  not  afterwards  distrain  upon  his. 
under-tenant  for  rent  in  arrear.  Bume  v.  Richardson,  4  Taunt, 
720.  So,  to  bring  a  case  within  this  statute,  it  must  appear 
that  the  tenant  still  remained  in  possession  at  the  time  of  the 
making  of  the  distress.  And  therefore  where  the  tenant,  at 
the  expiration  of  his  term,  gave  up  possession  of  the  premises 
to  the  incoming  tenant,  but,  without  the  latter's  permission,, 
left  some  of  his  cattle  in  the  fold  yard,  which  were  distrained 
upon,  whilst  there,  by  the  landlord,  for  arrears  of  rent  due  by 
the  owner:  it  was  holden  that  the  landlord  could  not  lawfully 
do  so,  as  the  owner  of  the  cattle  was  no  longer  in  possession, 
his  merely  having  them  in  the  fold-yard,  not  constituting  a. 
possession  of  the  farm,  &c.,  within  the  above  statute.  Tayler^ 
son  V.  Peters,  7  Ad,  &  El.  110.  But  it  is  not  necessary,  within 
the  meaning  of  the  statute,  that  the  possession  or  holding  over 
should  be  tortious,  or  should  be  of  the  whole  of  the  premises 
demised.  And  therefore  where  the  landlord  allowed  the  tenant,, 
after  his  term  expired,  to  remain  in  possession  of  part  of  the 
demised  premises,  it  was  holden  that  the  landlord  might  dis- 
train on  that  part,  within  six  calendar  months  after  the  end  of 
the  term,  for  rent  due  for  the  whole  of  the  premises.  Nuttall' 
\.  Staunton,  4  fi.  &  C.  51.  And  the  distress  must  appear  to 
have  been  made  within  six  calendar  months  after  the  termi- 
nation of  the  lease.  But  if  there  be  a  custom  of  the  country 
that  the  tenant  may  reap  his  away-going  crop,  and  may  leave 
it  in  the  barns,  &c.,  of  the  farm,  for  a  certain  time  after  the 
lease  has  expired,  and  the  tenant  has  relinquished  the  posses- 
sion of  the  farm  generally,— the  landlord  may  still  distrain  the 
corn  so  left,  even  although  the  distress  be  not  made  until  after 
six  months  from  the  determination  of  the  lease.  Beavan  v. 
Delahay  et  al.,  1  H.  Bl.  5.  Borastony.  Green,  16  East,  71. 
And  the  landlord,  in  such  a  case,  may  distrain  corn  in  a  stack,, 
although  the  tenant  at  the  time  be  restrained  by  injunction, 
from  removing  such  corn.    Knight  v.  Bennett,  3  Bing.  364. 

So,  where  the  executors  or  administrator  of  a  lessor  or  land- 
lord distrain  upon  lands  let  for  any  term  or  at  will,  for  rent 
due  to  the  lessor  or  landlord  in  his  lifetime, — such  distress 
may  be  made  after  the  end  or  determination  of  such  term  or 
lease  at  will,  in  the  same  manner  as  if  such  term  or  lease  at 
will  had  not  been  ended  or  determined ;  provided  that  such 
distress  be  made  within  the  space  of  six  calendar  months  after 
the  determination  of  such  term  or  lease,  and  during  the  con* 
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tionance  of  the  possession  of  the  tenant  from  whom  such 
arrears  became  due:  provided  also,  that  all  and  every  the 
powers  and  provisions  in  the  several  statutes  made  relating  to 
distresses  for  rent,  shall  be  applicable  to  the  distresses  so  made 
as  aforesaid.     3Sc4  W,  4,  c.  42,  s.  38. 

Lastly,  the  distress  must  be  made  within  six  years  from  the 
time  when  the  rent  became  payable ;  for  by  stat.  3  &  4  W.  4, 
c.  27,  8.  42,  no  arrears  of  rent,  or  any  damages  in  respect  of 
such  arrears,  shall  be  recovered  by  any  distress,  action,  or  suit, 
but  within  six  years  next  after  the  same  respectively  shall  have 
become  due, — or  next  after  an  acknowledgment  of  the  same,  in 
writing,  shall  have  been  given  to  the  person  entitled  thereto, 
or  his  agent,  signed  by  the  person  by  whom  the  same  was  pay- 
able or  his  agent. 

Where.']  A  distress  for  rent  must  be  made  upon  some  part 
of  the  demised  premises ;  otherwise  the  tenant  may  either 
rescue  the  distress,  or  bring  an  action  of  trespass.  Co.  Lit.. 
161  a.  2  Inst.  131.  2  Ro.  Abr.  671.  Even  where  in  tres- 
pass for  entering  the  plaintifiTs  house  and  taking  his  goods, 
the  defendant  justified  that  he  let  the  house  to  the  plaintiff  for 
a  term  at  a  certain  rent,  and  that  he  let  a  stable  to  him  for 
another  term  at  a  certain  other  rent,  and  that  there  being  rent 
in  arrear  on  both  demises,  he  distrained  the  goods  in  the  house 
for  the  rent  of  both  premises:  this  justification  was  holden 
bad ;  for  these  being  separate  demises,  there  ought  to  have 
been  a  separate  distress  on  the  house,  and  another  on  the 
stable,  and  that  no  distress  on  one  part  could  be  good  for  both 
rents.  Rogers  v.  Birkmire,  2  Str.  1040.  Ca.  temp.  Hardw. 
245.  Where  a  warehouse  was  built  on  some  piles  on  the 
margin  of  the  river  Thames,  and  two  barges  in  the  river,  lying 
near  to  the  piles,  were  attached  to  two  of  them  by  ropes ;  rent 
being  due  for  the  warehouse  and  the  wharf  in  front  of  it,  the 
landlord  distrained  these  two  barges  for  it ;  and  the  court  of 
Common  Pleas  held  that  he  might,  for  they  were  as  much  upon 
the  premises  demised  as  the  nature  of  the  thing  would  admit 
of.  Buzzard  et  al.  v.  Capel^  4  Bing.  137»  But  in  a  sub- 
sequent case  in  the  court  of  King's  Bench,  between  nearly  the 
same  parties,  but  whether  relating  to  the  same  premises  or 
not  does  not  appear,  it  was  stated  in  a  special  verdict,  that  one 
Brown  by  indenture  demised  to  two  persons  named  Jones, 
who  had  become  bankrupt,  and  of  whom  Buzzard  and  others 
were  the  assignees,  all  that  wharf  next  the  river  Thames, 
described  by  abuttals,  together  with  all  ways,  paths,  passages, 
easements,  profits,  commodities  and  appurtenances  whatso- 
ever to  the  said  wharf  belonging,  and  that  by  the  indenture 
the  exdasive  use  of  the  land  of  the  bed  of  the  river  Thames 
opposite  to  and  in  front  of  the  wharf,  between  high  and  low 
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"«vater-mark,  as  well  when  covered  with  water  as  dry,  for  the 
accommodation  of  the  tenants  of  the  wharf,  was  demised  as 
appurtenant  to  the  wharf,  but  that  the  land  itself  between 
high  and  low  water-mark  was  not  demised  ;  and  that  two 
barges,  the  property  of  these  assignees,  lying  in  this  space 
between  high  and  low  water-mark,  and  attached  to  the  wharf 
by  ropes,  were  distrained  by  the  landlord  for  rent  due  by  the 
bankrupts  for  the  demised  premises  :  the  court  held  that  they 
could  not  legally  be  distrained ;  the  meaning  of  this  finding 
either  was,  that  the  part  of  the  bed  of  the  river  between  high 
and  low  water-mark  was  demised  as  appurtenant  to  the  wharf, 
and  then  it  would  be  a  finding  that  one  piece  of  ground  was 
appurtenant  to  another,  which  in  law  could  not  be,  or  that  the 
mere  use  of  the  land  passed  by  the  indenture,  which  was  a  mere 
privilege  or  easement,  out  of  which  rent  could  not  issue ;  and 
in  either  sense  the  landlord  could  not  distrain  these  barges. 
Buzzard  et  al.  v.  Capel  et  al,,  8  B.  &  C  141,  qjfirmed  on  error, 
Capel  et  al,  v.  Buzzard  et  al.,  6  Bing.  150. 
There  are  three  exceptions,  however,  to  this  rule : — 

1.  By  Stat.  11  G.  2,  c.  19,  s.  8,  it  is  enacted,  that  every  lessor 
or  landlord,  or  his  steward,  baOiff,  receiver,  or  other  person 
empowered  by  him,  may  take  and  seize,  as  a  distress  for  arrears 
of  rent,  any  cattle  or  stock  of  their  respective  tenant  or  tenants 
feeding  or  depasturing  upon  any  common  appendant  or  appur- 
tenant or  any  ways  belonging  to  all  or  any  part  of  the  premises 
demised  or  holden. 

2.  By  the  same  statute,  s.  1,  it  is  enacted,  that  in  case  any 
tenant  or  lessee  for  life  or  lives,  term  of  years  at  will,  suf- 
ference,  or  otherwise,  of  any  messuages,  lands,  tenements,  or 
hereditaments,  upon  the  demise  or  holding  whereof  any  rent 
is  or  shall  be  reserved,  due,  or  made  payable,  shall  fraudu- 
lently or  clandestinely  convey  away  or  carry  off  or  from  such 
premises,  his,  her,  or  their  goods  or  chattels,  to  prevent  the 
landlord  or  lessor,  landlords  or  lessors,  from  distraining  the 
same  for  arrears  of  rent  so  reserved,  due,  or  made  payable,  it 
shall  and  may  be  lawful  to  and  for  every  landlord  or  lessor,  or 
any  person  by  him  for  that  purpose  lawfully  empowered, 
within  the  space  of  thirty  days  next  ensuing  such  conveying 
^way  or  carrying  oflF  such  goods  or  chattels  as  aforesaid,  to  take 
and  seize  such  goods  and  chattels  wherever  the  same  shall  be 
found,  as  a  distress  for  the  said  arrears  of  rent,  and  the  same 
to  sell  or  otherwise  dispose  of,  in  such  manner  as  if  the  said 
goods  and  chattels  had  actually  been  distrained  by  such  lessor 
or  landlord,  lessors  or  landlords,  in  and  upon  such  premises, 
for  such  arrears  of  rent :  provided,  by  sect.  2,  that  no  landlord 
or  lessor,  or  other  person  entitled  to  such  arrears  of  rent,  shall 
take  or  seize  any  such  goods  or  chattels  as  a  distress  for  the 
same,  which  shall  be  sold  bond  fide  and  for  a  valuable  consider- 
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«tion  before  such  seizure  nuide,  to  any  person  or  persons  not 
privy  to  such  fraud  as  aforesaid.  As  to  the  construction  given 
to  this  and  the  other  sections  of  this  statute,  see;70«f,  p.  130,  &c. 
3.  That  if  a  landlord,  coming  to  distrain,  see  the  cattle  on 
the  demised  premises,  and  the  tenant,  to  prevent  the  distress,, 
drive  them  from  off  the  premises,  the  landlord  may  make  fresh 
pursuit  after  them,  and  distrain  them ;  but  if  the  landlord  did 
not  see  the  cattle  on  the  premises,  he  could  not  at  common 
law  distrain  them ;  nor  can  he  now  distrain  them,  if,  after  he 
has  seen  them,  they  go  off  the  premises  of  their  own  accord. 
Co  lit.  161  a.  2  Inst.  131.  1  Ro.  Abr.  671.  44  E,  3,  20, 
4  Leon.  218. 

What  gwtds^  All  personal  goods  upon  the  premises,  as  well 
the  goods  of  strangers,  as  of  the  tenant,  may  be  distrained ; 
but  not  things  fixed  to  the  freehold  ;  Dalton  v.  Whittem  et  al., 
12  Law  J.  55,  qb.  Simpson  v.  Hartopp,  TVilles,  515,  per  WiUes, 
C.  J. ;  not  even  fixtures,  such  as  kitchen  ranges,  stoves,  coppers, 
grates,  &c.,  which  the  tenant  may  remove ;  Darby  v.  Harris 
etal.,  1  Q.  B.  895,  10  Law  J.  294,  qb.;  and  see  Niblett  v. 
Smith,  4  T,  R.  504.  Duck  v.  Braddyll,  13  Price,  459;  nor 
trees  growing,  although  in  a  nurseryman's  ground,  and  remov- 
able by  him  from  time  to  time ;  Clark  v.  Calvert,  3  Moore,  96. 
Clark  T.  Gasharth,  8  Taunt.  431 ;  nor  beasts  of  the  plough,  if 
there  be  any  other  distress  upon  the  premises ;  51  U.  3,  5f.  4 ; 
see  Jermer  v.  YoUand,  6  Price,  5.  Piggott  v.  Birtles,  1  Mees.  & 
fT.  441 ;  nor  wearing-apparel,  if  it  be  in  actual  use  at  the 
time ;  but  if  not  in  actual  use.  it  may.  Bissett  v.  Cold- 
weU,  Peake,  36.  Baynesv.  Smith,  1  Esp.  206.  Goods  not 
bdooging  to  the  tenant,  which  may  happen  to  be  upon  the 
demised  premises  for  the  purposes  of  trade,  cannot  be  distrained : 
— such  as  materials  delivered  to  a  weaver  to  weave ;  Wood  v. 
Clarke,  1  Cr.  &  /.  484.  Gibson  v.  Ireson  et  al.,  3  Q.  B.  39  ;. 
goads  in  the  possession  of  a  factor  for  sale,  GUman  v.  Elton, 
3  Brod.  &  B.  75,  or  in  the  warehouse  of  a  wharfinger,  Thomp- 
son V.  Mashiter,  1  Bing.  383,  or  granary  keeper,  Mathias  v. 
Mesnard,  2  Car.  &  P.  353,  for  safe  keeping ;  goods  deposited 
on  the  premises  of  an  auctioneer  for  sale ;  Adams  v.  Grane, 
1  Cr.  &,  M.  380 ;  goods  brought  to  a  weighing  engine  to  weigh ; 
Cro.  EL  549,  3  Lev.  261 ;  goods  given  to  a  carrier  to  carry ; 
Stslk.  249,  250 ;  a  bullock  sent  to  a  butcher's  to  be  slaughtered ; 
Broicn  v.  SheviU,  2  Ad.  &  El.  138 ;  a  horse  in  a  smith's  shop 
to  be  shod,  2  Bac.  Abr.  Distress,  B.,  or  sacks  of  corn  in  a  mill 
to  be  ground.  Id.,  and  the  like.  But  machinery  upon  the  pre-- 
mises,  although  belonging  to  another,  and  lent  to  the  tenant 
for  the  purpose  of  working  for  the  owner.  Wood  v.  Clark, 
1  Cr.&,J.  484,  or  let  to  him  for  his  own  purposes,  Fenton  v. 
Logan,  9  Bing.  676,  or  the  tenant's  implements  of  trade, 
Gorton  v.  Palkner,  4  T.  R.  565.    Roberts  v.  Jackson,  Peake, 
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Add.  Ca.  3G,  even  a  threshing  machine,  Fenton  v.  Logan^ 
9  Bing,  C76,  if  not  in  actual  use  at  the  time,  and  there  be  no 
other  sufficient  distress  upon  the  premises,  may  be  distrained. 
So,  a  brewer's  casks  sent  to  a  public-house  with  beer,  may  be 
distrained.  Jcule  v.  Jackson,  7  Mee8.  &  W,  450.  So  may  a. 
carriage  standing  at  livery,  Francis  v.  IVyait,  3  Burr.  1498. 

1  fV.  BL  483,  or  horses  in  a  stable,  which  has  been  let  by  the 
tenant  to  an  inul^eeper  during  races.     Crosier  v.  Tomkinson, 

2  Ld.  Ken.  439. 

It  has  been  stated  (ante,  p.  115,)  as  a  general  rule,  that 
things  fixed  to  the  freehold  cannot  be  taken  as  a  distress  for 
rent.  There  is  one  exception,  however,  to  this  :  By  stat. 
11  G.  2,  c.  19,  8.  8,  every  lessor  or  landlord,  or  his  steward, 
bailiff,  receiver,  or  other  person  empowered  by  him,  may  take 
and  seize,  as  a  distress  for  rent,  all  sorts  of  corn  and  grass^ 
hops,  roots,  fruits,  pulse,  or  other  product  whatsoever  which 
shall  be  growing  on  any  part  of  the  estates  so  demised  or 
holden,  as  a  distress  for  arrears  of  rent,  and  the  same  to  cut». 
gather,  make,  cure,  carry,  and  lay  up,  when  ripe,  in  the  barns 
or  other  proper  place  on  the  premises  so  demised  or  holden  ;. 
and  in  case  there  shall  be  no  barn  or  proper  place  on  the  pre- 
mises so  demised  or  holden,  then  in  any  other  barn  or  proper 
place  which  such  lessor  or  landlord  shall  hire  or  otherwise 
procure  for  that  purpose,  and  as  near  as  may  be  to  the  pre- 
mises, and  in  convenient  time  to  appraise,  sell,  or  otherwise 
dispose  of  the  same  towards  satisfaction  of  the  rent  for  which 
such  distress  shall  have  been  taken,  and  of  the  charges  of  sucb 
distress,  appraisement,  and  sale,  in  the  same  manner  as  other 
goods  and  chattels  may  be  seized,  distrained,  and  disposed  of,, 
and  the  appraisement  thereof  to  be  taken  when  cut,  gathered, 
cured,  and  made,  and  not  before.  Where  the  landlord  sold  the 
crop  whilst  growing,  instead  of  waiting  until  it  was  cut,  and 
the  tenant  brought  an  action  against  him,  it  was  holden  that 
as  the  crop  was  sold  at  the  full  price  it  would  have  brought  if 
sold  at  the  proper  time,  and  as  the  rent  due  exceeded  the  sum 
realized  from  the  sale,  the  tenant  was  entitled  to  nominal 
damages  only.     Proudhve  v.  Ttvemlow,  1  Cr.  &  M.  326. 

And  formerly,  even  sheaves  and  stacks  of  corn,  or  corn  loose 
or  in  the  straw,  or  hay  in  any  barn  or  granary,  or  on  any  hoveU 
stack  or  rick,  could  not  be  distrained.  But  by  stat.  2  W.  &  M. 
sess.  1,  c.  5,  s.  3,  reciting  this,  it  was  enacted  that  it  shall  be 
lawful  for  any  person,  having  rent  arrear  and  due  upon  any 
demise,  lease,  or  contract,  to  seize  and  secure  any  sheaves  or 
cocks  of  corn  or  corn  loose  or  in  the  straw,  or  hay  lying  or 
being  in  any  barn  or  granary,  or  upon  any  hovel,  stack  or  rick, 
or  otherwise  upon  any  part  of  the  land  or  ground  charged  with 
such  rent,  and  to  lock  up  or  detain  the  same  in  the  place  where 
the  same  shall  be  found,  for  or  in  the  nature  of  a  distress, 
until  the  same  shall  be  replevied ;  and  in  default  of  replevying 
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the  same  [within  five  days  next  after  the  distress  taken.  Id. 
^.  1,]  to  sell  the  same,  after  such  appraisement  thereof  to  be 
made;  so  as  nevertheless  such  corn,  grain  or  hay,  so  distrained 
as  aforesaid,  be  not  removed  by  the  person  distraining,  to  the 
damage  of  the  owner  thereof,  out  of  the  place  where  the  same 
shall  be  found  and  seized,  but  be  kept  there  as  impounded, 
until  the  same  shall  be  replevied,  or  sold  in  default  of  replevying 
the  same  within  the  time  aforesaid. 

Goods  seized  in  execution  cannot  be  distrained  for  rent, 
whilst  they  are  in  the  custody  of  the  law ;  Eaton  v.  Southby, 
Welles,  136  ;  the  landlord's  remedy  is  by  giving  notice  to  the 
sheriff,  under  stat.  8  Ann.  c.  14.  But  if  the  execution  be  col- 
lasive,  the  landlord  after  the  return  of  the  writ  of  execution 
may  distrain;  Blades  v.  Arundale,  I  ilf.  &  5.  711 ;  or  if  the 
execution  have  been  waived.  Seven  v.  Mihill,  1  Ld.  Ken.  370, 
or  if,  after  a  collusive  bill  of  sale  of  the  goods  under  the  exe- 
cution, they  be  allowed  to  remain  upon  the  premises.  Smith  v. 
Russell,  3  Taunt.  400,  the  landlord  may  distrain  them.  But  by 
Stat.  56  G.  3,  c.  50,  which  regulates  the  sale  of  farming  pro- 
duce taken  in  execution,  where  there  is  a  covenant  or  custom 
of  the  country  to  expend  the  same  upon  the  land, — it  is  enacted, 
by  sect.  6,  that  in  all  cases  where  any  purchaser  of  any  crop  or 
produce  hereinbefore  mentioned,  [any  straw  threshed  or  un- 
threshed,  any  straw  of  crops  growing,  any  chaff,  colder  or 
turnips,  any  hay,  grass  or  grasses,  whether  natural  or  artificial, 
any  tares  or  vetches,  any  roots  or  vegetables,  being  the  pro- 
duce of  such  land,  sect.  1,]  shall  have  entered  into  any  agree- 
ment vnth  the  sheriff  or  other  officer  executing  the  writ, 
touching  the  use  and  expenditure  thereof  on  lands  let  to  farm, 
it  shall  not  be  lawful  for  the  owner  or  landlord  of  such  lands 
to  distrain  for  any  rent  on  any  com,  hay,  straw  or  other  pro- 
duce thereof,  which  at  the  time  of  such  sale,  and  the  execution 
of  such  agreement  entered  into  under  the  provisions  of  this 
act,  shall  have  been  severed  from  the  soil,  and  sold  subject  to 
such  agreement  by  such  sheriff  or  other  officer, — nor  on  any 
turnips,  whether  drawn  or  growing,  if  sold  according  to  the 
provisions  of  this  act, — nor  on  any  horses,  sheep  or  other 
cattle,  nor  on  any  beast  whatsoever,  nor  on  any  waggons,  carts 
or  other  implements  of  husbandry,  which  any  person  shall 
employ,  keep  or  use  on  such  lands,  for  the  purpose  of  thresh- 
ing out,  carrying  or  consuming  any  such  corn,  hay,  straw, 
turnips  or  other  produce,  under  the  provisions  of  the  Act,  and 
the  agreement  directed  to  be  entered  into  between  the  sheriff 
or  other  officer  and  the  purchaser  of  such  crops  and  produce, 
as  hereinbefore  are  mentioned.  But,  by  sect.  8,  this  Act  shall 
not  extend  to  any  straw,  turnips  or  other  articles,  which  the 
tenant  may  remove  from  the  farm,  consistently  with  some 
contract  in  writing.  Also,  if  growing  crops  be  seized  under  an 
execution,  and  sold,  and  the  landlord's  rent  paid  by  the  sheriff. 
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the  landlord  cannot  afterwards,  for  rent  subsequently  becoming^ 
due,  distrain  the  same  crops,  whilst  still  growing.  Peacock  v. 
Purvis,  2  Brod.  &  B.  302.  TVright  et  al.  v.  Dewes  et  al.,  I  Ad. 
&  El.  C4l,  or  until  after  it  has  been  cut  and  is  fit  to  be  carried 
off;  for  it  is  deemed  to  be  in  the  custody  of  the  law,  until  it  is 
in  a  fit  state  to  be  delivered  to  the  vendee.  See  Diet,  per 
Dallas,  C,  J,  2  Brod.  &  B.  367. 

The  seizure."]  A  distress  is  made  by  entering  upon  some  part 
of  the  demised  premises,  and  seizing  some  portion  of  the  goods- 
there  in  the  name  of  the  whole,  or  of  so  much  thereof  as  may 
be  necessary  to  satisfy  the  rent.  And  the  landlord  or  his 
agent  may,  for  this  purpose,  enter  into  a  house,  if  the  outer 
door  be  open.  1  Ro.  Abr.  C7l,  pi.  1.  5  Co.  92  a.  Or  if  a 
window  be  open,  he  may  enter  through  it.  I  Ro.  Abr.  671,. 
pi.  2.  But  he  cannot  legally  break  open  an  outer  door,  with- 
out subjecting  himself  to  an  action  of  trespass ;  see  Russell  v. 
Rider,  6  Car.  &  P.  416 ;  although  if  that  be  open,  and  he  enter, 
he  may  afterwards  break  an  inner  door,  if  it  become  necessary. 
Comb.  17.  Brown  v.  Daun,  Bui.  N.  P.  81 .  Nor  can  he  force 
the  outer  door  even  of  the  tenant's  barn,  if  it  be  locked. 
9  Fin.  Abr.  128,  pi.  6.  But  where  a  landlord,  who  occupied 
an  apartment  over  a  mill  which  he  had  demised  to  a  tenant* 
and  which  apartment  was  separated  from  the  mill  merely  by  a 
boarded  floor  without  ceiling,  took  up  some  of  the  boards  of 
the  floor,  and  entered  the  mill  by  that  means,  in  order  to  dis> 
train  for  rent :  it  was  holden  that  the  entry  was  legal ;  he  had 
not  committed  any  trespass  by  taking  up  the  boards;  and  in 
all  cases  where  a  landlord  can  get  in  without  committing  a 
trespass,  he  may  lawfully  enter  to  distrain.  Gould  v.  Bradstock, 
4  Taunt.  562.  And  by  stat.  11  G.  2,  c.  19,  s.  7,  where  any 
goods  or  chattels,  fraudulently  or  clandestinely  conveyed  or 
carried  away  by  any  tenant  or  lessee,  or  his  or  her  servant  or 
agent  or  other  person  aiding  or  assisting  therein,  shall  be  put, 
placed  or  kept  in  any  house,  barn,  stable,  out-house,  yard^ 
close  or  place,  locked  up,  fastened  or  otherwise  secured,  so  as 
to  prevent  such  goods  from  being  taken  and  seized  as  a  distress 
for  arrears  of  rent, — it  shall  and  may  be  lawful  for  the  landlord 
or  lessor,  or  his  steward,  bailiff,  receiver,  or  other  person  em- 
powered, to  take  and  seize,  as  a  distress  for  rent,  such  goods 
and  chattels,  (first  calling  to  his  assistance  the  constable,  bead- 
borough,  borsholder,  or  other  peace  oflScer  of  the  hundred^ 
borough,  parish,  district  or  place,  where  the  same  shall  be  sus- 
pected to  be  concealed,  who  are  hereby  required  to  aid  and 
assist  therein ;  and,  in  case  of  a  dwelling-bouse,  oath  being 
also  first  made,  before  some  justice  of  the  peace,  of  a  reason- 
able ground  to  suspect  that  such  goods  or  chattels  are  therein,) 
in  the  day  lime  to  break  open  and  enter  into  such  house,. 
barn,  stable,  out-house,  yard,  close  or  place,  and  to  take  and 
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seize  such  goods  and  chattels  for  the  said  arrears  of  rent,  as  he- 
might  have  done  by  virtue  of  this  or  any  former  Act,  if  such 
goods  or  chattels  had  been  put  in  any  open  field  or  place. 

The  distress  must  be  made  in  the  day  time ;  it  cannot  legally 
be  made  after  dark.    Aldenburgh  v.  People,  6  C(tr,  &  P.  212. 

It  may  be  made  by  the  landlord  himself,  as  of  common 
ri^it.  Co.  Lit.  142  a.  Lit.  s.  214.  Bro.  Abr.  Distress,  5, 15. 
Or  it  may  be  made  by  any  bailiff  or  agent  appointed  by  the 
landlord  for  the  purpose.  A  mere  authority  to  receive  rent^ 
however,  will  not  authorize  the  party  to  distrain  for  it.  Ward 
▼.  Shew,  9  Bing.  638.  But  it  seems  that  a  receiver,  ap- 
p(Hnted  by  the  court  of  Chancery,  may  distrain  for  rent,  with-- 
out  any  special  authority  from  that  court  for  the  purpose  r 
Bennett  v.  Robins,  5  Car.  &  P.  379.  See  Pitt  v.  Snov)den, 
3  Atk,  750.  Hughes  v.  Hughes,  3  Bro.  Ch.  Ca.  87.  Bac.  Abr. 
Distress,  A, ;  and  so  may  any  other  person  duly  authorized  by 
him.  Siee  Dancer  v.  Hastings,  4  Bing.  2.  And  where  a  war- 
rant to  distrain,  being  directed  by  the  landlord  to  J.  S.,  or  his 
agent,  the  clerk  of  J.  S.  struck  out  his  name,  substituting  that 
of  A.  B.  for  it ;  and  the  distress  being  made  by  A.  B.,  the  land- 
lord had  notice  of  it,  and  had  several  communications  with 
A.  B.  respecting  the  sale  of  the  goods  distrained :  this  was^ 
holden  to  be  a  jEOod  authority  to  A.  B. ;  for  by  directing  the 
varrant  to  J.  S.,  or  his  agent,  an  authority  was  thereby 
implied  to  J.  S.  to  depute  another  to  make  the  distress 
in  his  stead,  and  the  subsequent  communications  with 
A.  B.  ratified  this  deputation.  See  Toplis  v.  Grane,  5  Bins^.. 
N,  C.  636. 

If  the  distress  is  to  be  made  by  a  bailiff  or  agent,  the  follow- 
ing may  be  the  form  of  the  landlord's  warrant,  authorizing  him. 
to  make  it : — 

Warrant  to  Distrain. 

To  Jlr.  A.  B.,  my  baililT,  greeting :  being  the  amount  of  one  year's  rent 

IKstrain  the  goods  and  chattels  of  due  to  me  for  ihe  same  at  Christ- 

John  Xokes,   [in  the  house  he  now  mas-day  last  pusi;  and  for  your  so- 

dwells  in,    or  "upon  the  farm  he  doing,  this  shall  be  your  sufficient 

Item  oecypicH"  4'c.  as  the  ease  may  warrant  and  authority.     Dated  this- 

*f,l  situate   at   ,   for    £ ,  ,  &c. 

As  already  mentioned,  the  usual  mode  of  distraining  is,  by- 
entering  upon  a  part  of  the  demised  premises  and  seizing  some 
article  of  furniture  or  the  like,  and  saying  that  you  seize  that 
as  a  distress,  in  the  name  of  so  much  of  the  goods  and  chattels- 
on  the  premises  as  will  be  sufficient  to  satisfy  the  rent  due. 
But  where  the  landlord's  agent  merely  walked  round  the  de- 
mised premisej,  Ca  wharf,)  and  left  a  written  notice  that  he 
had  distrained  goods  lying  there  for  rent,  and  that  they  would 
be  appraised  and  sold  if  not  replevied,  Sec. ;  and  he  then  went 
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away,  leaving  no  person  in  possession :  in  an  action  for  an 
excessive  distress,  it  was  holden  that,  as  between  the  landlord 
and  tenant,  the  seizure  in  this  case  was  complete,  and  that  the 
agent's  going  away,  without  leaving  a  man  in  possession,  was 
no  abandonment  of  the  distress.  Swan  v.  Earl  of  Falmouth^ 
S  B,&  C.  456.    See  Wood  v  Nunn,  5  Bini^.  10. 

After  the  seizure,  an  inventory  is  made  of  so  much  of  the 
goods  and  chattels  on  the  premises,  as  may  be  sufficient  to 
realize,  upon  a  sale,  the  amount  of  the  rent  claimed ;  and  at 
the  foot  of  the  inventory,  is  written  a  notice  of  the  distress. 
This  notice  is  rendered  necessary  by  stat.  2  W.  &  M.  sess.  1, 
c.  5,  s.  2,  which  first  gave  the  landlord  a  power  of  selling  the 
distress,  if  '*  the  tenant  or  owner  of  the  goods  so  distrained 
«ha!l  not,  within  five  days  next  after  such  distress  taken,  and 
notice  thereof  (with  the  cause  of  such  taking)  left  at  the  chief 
mansion-house  or  other  most  notorious  place  on  the  premises 
charged  with  the  rent  distrained  for,  replevy  the  same."  The 
following  may  be  the  forms  of  the  inventory  and  notice : — 


Inventory  of  the  Goods  Distrained. 

An  inventory  of  the  several  goods  ^c,  as  the  case  7nay  bCj]  of  Johii 

and  chattels  distrained  by  me,  A.  B.,  Nokes,  situate  at ,  for  the  sum 

[by  the  authority  and  on  the  behalf  of  £ ,  being  tlie  amount  of  rent 

of  Mr.  Joseph  Styles,]  this day  in  arrear  and  due  for  tlip  same  [to 

■of ,  in  the  year  of  our  Lord  me,  ar  to  the  said  Joseph  Styles.] 

1846,    [in   the  house,    out-houses. 


In  the  DicelHng'house, 

Front  attic,  one  carpet,  two  chairs,     ths  goods  mi  other  parts  of  the 
[^c.,  describing   the  goods  seized     demised  premises, 
in  each  room,    And  the  lihe  eis  to 


Notice  of  Distress, 

Mr.  John  Nokcs. 

Take  notice  that  [as  bailiff  of  Mr.  due  and  in  anreor  as  aforesaid,  to- 

Jogcph  Styles,  your  landlord,  and  gether  with  the  chaises  of  distraining 

on  his  behalf,]  I  have  this  daydis-  for  the  same,  or  replevy  the  said 

trained  the  several  goods  and  chat-  goods  and  chattels,  within  five  days 

tels  mentioned  in  the  schedule  here-  from  this  time,  I   shall  cause  the 

unto  annexed,  in  your  house  [&c.]  said  goods  and  chattels  to  be  ap- 

at for  the  sum  of  ,  bemg  praised  and  sold,  to  pay  the 

the  arrears  of  rent  due  firom  you  to  according  to  the  form  of  the  statute 

[me  or  the  said  Joseph  Styles;]  and  in   such  case  made  and  provided, 

that  unless  you  pay  the  said  rent  so  Dated,  &c. 

This  notice,  according  to  the  above  directions  of  the  statute, 
must  be  left  "  at  the  chief  mansion-house,  or  other  most  noto- 
rious place  on  the  premises  charged  with  the  rent  distrained 
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for."  The  party  distraining  then  leaves  some  person,  appointed 
by  him  for  the  purpose,  in  possession  of  the  goods  distrained, 
in  order  to  prevent  their  removal  by  the  tenant  or  other  person. 
If  there  be  not  sufficient  goods  upon  the  premisi^  to  natisfy 
the  whole  of  the  rent  due,  or  if  the  party  distraining  mistake 
the  value  of  the  goods  he  seizes,  and  do  not  take  enough,  he 
may  afterwards  take  a  second  distress,  in  order  to  complete  his 
remedy.  Anon.  Cro.  El.  13.  This  however  should  not  be 
done,  without  a  sufficient  reason  for  it ;  the  landlord  should 
take  care  to  distrain  for  the  whole  at  once,  and  not  for  part  at 
one  time  and  part  at  another,  which  would  be  oppressive  and 
illegal,  Wallisy.  Savill,  2  Lutw.  1532,  unless  bond  Jtde  done  in  one 
or  other  of  the  instances  above  mentioned.  But  by  stat.  17 
Car.  2,  c.  7,  atter  enabling  the  defendant  in  replevin  to  have  the 
amount  of  the  rent  due,  and  the  value  of  the  goods  distrained, 
found  by  the  jury,  it  is  provided  by  sec.  4,  that  "where  the 
value  of  the  cattle  distrained  as  aforesaid,  shall  not  be  found  to 
he  to  the  full  value  of  the  arrears  distrained  for,  the  party  to 
whom  such  arrears  were  due,  his  executors  or  administrators, 
may  from  time  to  time  distrain  again  for  the  residue  of  the  said 
arrears.  So,  in  replevin,  where  the  defendant  avows  for  rent  in 
arrear,  it  would  not  be  a  goDd  plea  in  bar  to  say  that  the  de- 
fendant had  before  distrained  for  the  same  rent,  without  aver-* 
ring  that  the  rent  was  thereby  satisfied.  Lingham  v.  Warren, 
2  Brod.  &  B.  36.  Hudd  v.  Ravenor,  Id.  662.  Also,  if  a  plain- 
tiiF  in  replevin  be  nonsuit,  the  landlord,  before  executing  his 
reiomo  habendOy  may  distrain  the  very  same  goods  for  rent  sub- 
Mquently  accrued ;  and  this  will  not  amount  to  a  waiver  of  his 
lif^t  of  action  against  the  sureties  on  the  replevin  bond. 
Hifford  V.  Alger,  1  Taunt.  218. 

Tender  of  the  rent."]  At  any  time  before  the  distress,  or  be- 
fore the  cattle  or  goods  distrained  are  impounded,  but  not 
sfterwards,  the  tenant  may  tender  the  amount  of  the  rent  due; 
Thomas  v.  Harris  et  al.,  1  Man.  &  Or,  695,  9  Law  J.  308,  cp. 
fOtff  T.  Taylor  et  al.,  10  Law  J.  462,  ex. ;  and  if  the  landlord  dis- 
train, or  impound  the  distress,  after  such  tender,  without  a  sub- 
sequent demand  and  refusal  of  the  rent,  the  tenant  may  have  his 
lemedy  by  action  of  trespass.  Virtue  v.  Beasley,  1  Moody  &R, 
21,  or  action  on  the  case.  Branscomb  v.  Bridges,  1  B.  &  C  145.. 
Aiid  it  is  not  necessary  that  this  tender  should  be  made  to 
tiie  broker  or  agent  who  distrains  ;  if  made  to  the  landlord, 
a  sabsequent  detainer  will  be  unlawful.     Smith  v.  Goodwin, 
4  B.  &  Ad,  413.  This  subject  we  shall  have  occasion  further  to 
consider  hereafter,  under  the  title  "Replevin."    Also,  where 
growing  crops  are  distrained  for  rent,  in  which  case  they  are 
to  be  cut,  gathered,  cured  and  made,  before  they  can  be  ap- 
praised or  sold  (11  Gf.  2,  c.  19,  s.  8,  infra,) — if  at  any  time  after 
^hey  are  distrained,  and  before  they  shall  be  ripe  and  cut,  cured 
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or  gmthered,  the  tenant  or  lessee,  his  or  her  executors,  adminis* 
trators  or  assigns,  shall  pay  or  cause  to  be  paid  to  the  lessor  or 
landlord,  for  whom  such  distress  shall  be  taken,  orto  the  steward 
or  other  person  usually  employed  to  receive  the  rent  of  such 
lessor  or  landlord,  the  whole  rent  which  shall  then  be  in  arrear,  to- 
gether with  the  full  costs  andcharges  of  making  such  distress,  and 
which  shall  have  been  occasioned  thereby, — that  then,  upon 
such  payment,  or  lawful  tender  thereof  actually  made,  whereby 
the  end  of  such  distress  will  be  fully  answered,  the  same  and 
every  part  thereof  shall  cease ;  and  the  corn,  grass,  hops,  roots, 
fruits,  pulse  or  other  product  so  distrained,  shall  be  delivered 
up  to  the  lessee  or  tenant,  his  or  her  executors,  administrators 
or  assigns.  11  0. 2,  c.  19,  s,  9. 

Impounding  and  removal.']  The  tenant,  as  we  shall  see  pre> 
sently,  is  allowed  five  days  from  the  time  of  the  distress  and 
notice,  to  replevy  the  goods,  before  the  landlord  can  appraise 
and  sell  them ;  and  in  the  meantime  the  landlord  must  im- 
pound them,  that  is  to  say,  keep  them  in  some  place  of  safety. 
If  the  distress  consist  of  household  goods  or  other  dead  chat- 
tels, they  must  be  kept  in  a  pound  covert ;  otherwise  the  dis- 
trainor must  answer  for  the  consequences.  This  of  course  doe» 
not  apply  to  stacks  of  corn,  hay,  &c. ;  for  these  are  not  removed 
from  the  premises.  But  where  cattle  are  distrained,  the  dis- 
trainor  may  keep  them  in  a  pound  overt  or  covert  at  his  option  ; 
the  only  difference  being,  that  formerly,  if  kept  in  a  pound 
covert,  the  distrainor  was  bound  to  feed  them  ;  but  if  kept  in  a 
common  pound  overt,  the  owner  was  bound  to  take  notice  of 
it  at  his  peril,  and  if  kept  in  a  special  pound  overt,  or  one  specially 
appointed  by  the  distrainor,  the  distrainor  was  bound  to  give 
notice  of  it  to  the  owner,  in  both  of  which  cases  the  owner  was 
to  feed  them.  But  now,  by  stat.  5  &  6  W.  4,  c.  59,  s.  4,  any 
person  who  impounds  any  **  horse,  ass,  or  other  cattle  or 
animal"  in  any  common  pound,  open  or  close,  or  in  any  in- 
dosed  place,  shall  supply  such  cattle,  &c  daily,  with  good  and 
sufficient  food  and  nourishment,  so  long  as  they  shall  be  so  im- 
pounded :  and  he  may  recover  from  the  owner  of  the  cattle, 
not  exceeding  double  the  value  of  the  food  so  supplied,  *'  by 
proceeding  before  anyone  justice  of  the  peace,  within  whose 
jurisdiction  such  cattle  or  animal  shall  have  been  so  impounded 
and  supplied  with  food  as  aforesaid,  in  like  manner  as  any 
penalty  or  forfeiture,  or  any  damage  or  injury,  may  be  recovered 
under  and  by  virtue  of  any  of  the  powers  or  authorities  in  thi» 
Act  contained,  and  which  value  of  the  food  and  nourishment 
so  to  be  supplied  as  aforesaid,  such  justice  is  hereby  fully- 
authorized  and  empowered  to  ascertain,  determine  and  enforce 
M  aforesaid."  And  by  sec.  6,  if  the  party  impounding  such 
cattle  &c. "  shall  refuse  or  neglect  to  find,  provide  and  supply 
such  daily  good  and  sufficient  food  and  nourishment "  to  the 
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e,  he  shall  forfeit  and  pay  five  shillings  for  every  day  be  shall 
ao  refuse  or  neglect  to  do  so, — to  be  recovered  in  like  manner 
as  any  penalty  under  this  Act.  Also,  by  sec.  5,  if  any  such 
cattle,  &c.  shall  remain  so  impounded  for  twenty-four  houris> 
without  sufficient  food  or  nourishment,  any  person  may  enter 
tlie  pound  and  supply  them,  without  subjecting  himself  to 
any  action  or  other  proceeding  for  so  doing.  For  the  mode  of 
proceeding  upon  this  statute,  and  the  necessary  forms,  see 
I  Arch.  Jutt.  Peace,  tit.  "  Cattle." 

Formerly,  as  soon  as  the  landlord  distrained  goods  or  chat- 
tels for  rent,  he  was  obliged  to  remove  them  to  a  pound  else- 
where, unless  he  had  the  consent  of  the  tenant  to  impound  thera 
on  the  premises ;  otherwise  he  rendered  himself  liable  to  ar» 
action  of  trespass.  Bro.  Abr.  Distress,  30.  9  Fin.  Abr.  Dis~ 
tress,  E.  4.  But  by  stet.  11  G.  2,  c.  19,  s.  10,  reciting  that  this 
was  attended  with  much  inconvenience,  and  often  with  damage 
to  the  tenant  by  the  removal,  it  was  enacted  that  it  should  be 
lawful  to  and  for  any  person  lawfully  making  any  distress  for 
**  any  kind  of  rent,"  to  impound  or  otherwise  secure  the  dis- 
tress so  made,  of  what  nature  or  kind  it  might  be,  in  such 
place,  or  on  such  part  of  the  premises  chargeable  with  the  rent^ 
as  riiould  be  most  fit  and  convenient  for  the  impounding  and 
aecaring  such  distress ;  and  to  appraise,  sell  and  dispose  of  the 
same  upon  the  premises,  in  like  manner,  and  under  the  like 
directions  and  restraints  to  all  intents  and  purposes,  as  any 
person  taking  a  distress  for  rent  might  then  do  off  the  premises^ 
by  virtue  of  stat.  2  W.  &  M.  sess.  1,  c.  5,  (infra)  or  stat.  4  G.  2^ 
c.  28 ;  and  that  it  should  be  lawful  to  and  for  any  person 
whatsoever  to  come  and  go  to  and  from  such  place  or  part  of 
the  said  premises  where  any  such  distress  for  rent  should  be 
impoonded  and  secured  as  aforesaid,  in  order  to  view,  appraise 
and  buy,  and  also  in  order  to  carry  off  or  remove  the  same,  on 
account  of  the  purchaser  thereof. 

And  by  stat.  2  W.  &  M.  sess.  1,  c.  5,  s.  3,  where  "  sheaves 
or  cocks  of  com,  or  corn  loose  or  in  the  straw,  or  hay  lying  or 
being  in  any  barn  or  granary,  or  upon  any  hovel,  stack  or  rick, 
or  otherwise  upon  any  part  of  the  land  or  ground  charged  with 
such  rent,"  are  distrained  for  rent,  the  party  distraining  must 
"  kx;k  up  or  detain  the  same  in  the  place  where  the  same  shall 
be  found,  for  or  in  the  name  of  a  distress,  until  the  same  shall 
be  replevied  ;"  and  in  default  of  replevying  the  same  within  the 
time  aforesaid,  [namely,  within  five  days  next  after  the  distress 
made  and  notice  given,  sec.  2,  post,  125],  he  may  sell  the  same 
after  such  appraisement  thereof  to  be  made ;  '*  so  as  nevertheless 
audi  com,  grain  or  hay,  so  distrained  as  aforesaid,  be  not  re- 
moved by  the  person  or  persons  distraining,  to  the  damage  of  the 
owner  thereof,  out  of  the  place  where  the  same  shall  be  found 
and  seized,  but  be  kept  there  (as  impounded)  until  the  i 
g-2 
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shall  be  replevied,  or  aold  in  default  of  replevying  the  same 
vvithin  the  time  aforesaid." 

And  in  the  case  of  "  all  sorts  of  com  and  grass,  hops,  roots, 
fruits,  pulse  or  other  product  whatsoever,  which  shall  be  grow- 
ing upon  any  part  of  the  estates  demised  or  holden»"  and  which 
shall  be  taken  as  a  distress  for  rent,  the  distrainor  is  to  cut, 
gather,  make,  cure,  carry  and  lay  up  the  same,  when  ripe,  in 
the  barns  or  other  proper  place  on  the  premises  so  demised  or 
holden  ;  and  in  case  there  shall  be  no  barn  or  proper  place  on 
the  premises  so  demised  or  holden,  then  in  any  other  bam  or 
proper  place  which  the  lessor  or  landlord  shall  hire  or  other* 
wise  procure  for  that  purpose,  and  as  near  as  may  be  to  the 
premises;  and  in  convenient  time  to  appraise,  sell  or  otherwise 
dispose  of  the  same,  towards  satisfaction  of  the  rent  for  which 
such  distress  shall  have  been  taken,  and  of  the  charges  of  such 
distress,  appraisement  and  sale,  in  the  same  manner  as  other 
goods  and  chattels  may  be  seized,  distrained  and  disposed  of; 
and  the  appraisement  thereof  to  be  taken  when  cut,  gathered, 
cured  and  made,  and  not  before.  11  G.  2,  c.  19,  «.  8.  Provided 
always  that  notice  of  the  place  where  the  goods  and  chattels  so 
distrained  shall  be  lodged  or  deposited,  shall,  within  the  space 
of  one  week  after  the  lodging  or  depositing  thereof  in  such 
place,  be  given  to  the  lessee  or  tenant,  or  left  at  the  last  place 
of  his  or  her  abode.     11  G.  2,  c.  19,  *.  9. 

Formerly  the  distrainor,  in  removing  the  goods  distrained, 
might  have  removed  them  to  any  place  be  thought  fit,  for  the 
purpose  of  impounding  them.  2  Inst.  106.  9  Fin.  Abr.  Dis* 
tress,  E.4.  But  by  stat.  52  Henry  3,  c.  4,  "  none  shall  cause 
any  distress  to  be  driven  out  of  the  county."  And  by  stat. 
1  &  2  Ph.  &  M.  c.  12,  s.  1,  for  the  avoiding  of  grievous  vexations, 
exactions,  troubles  and  disorder  in  taking  of  distresses  and  im- 
pounding of  cattle,  it  is  enacted  that "  no  distress  of  cattle  shall 
be  driven  out  of  the  hundred,  rape,  wapentake  or  lathe  where 
such  distress  is  or  shall  be  taken,  except  that  it  be  to  a  pound 
overt  within  the  same  shire,  not  above  three  miles  distant  from 
the  place  where  the  distress  is  taken;  and  that  no  cattle  or 
other  goods  distrained  or  taken  by  way  of  distress  for  any  man- 
ner of  cause  at  one  time,  shall  be  impounded  in  several  places* 
whereby  the  owner  or  owners  of  such  distress  shall  be  con« 
strained  to  sue  several  replevies  for  the  delivery  of  the  said  dis- 
tress so  taken  at  one  time ;  upon  pain  every  person  offending 
contrary  to  this  Act  shall  forfeit  to  the  party  grieved,  for  every 
such  offence,  an  hundred  shillings,  and  treble  damages." 

If  the  distress,  when  impounded,  be  lost  by  the  act  of  the 
distrainor,  he  shall  be  answerable  for  it  in  damages ;  but  other- 
wise if  lost  by  the  act  of  God,  without  any  default  in  the  dis- 
trainor, in  which  case  he  may  distrain  again  for  the  same  rent, 
Vasper  v.  Edwards,  1  Salk.  248. 

By  stat.  1  &  2  Ph.  &  M.  c.  12,  ».  2,  no  person  shall  take  for 
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impounding  or  keeping  in  pound  any  distress,  more  tiian  four 
pence  for  anyone  whole  distress  that  shall  be  so  impounded,  or 
less  where  less  hath  been  used, — upon  pain  of  five  pounds,  to  be 
paid  to  the  party  grieved,  over  and  beside  such  money  as  he 
shall  take  above  the  sum  of  four  pence. 

Appraisement  and  condemnation. '\  By  stat.  2  W.  &  M.  sess. 
1,  c.  5,  after  reciting  that  goods  distrained  for  rent  theretofore 
could  not  be  sold,  but  only  detained  as  a  pledge  for  enforcing  pay- 
ment of  the  rent,  it  was  enacted  by  sec.  2,  that  "  where  any 
goods  or  chattels  shall  be  distrained  for  any  rent  reserved  and 
due  upon  any  demise,  lease  or  contract  whatsoever,  and  the  tenant 
or  owner  of  the  goods  so  distrained  shall  not,  within  five  days 
next  after  such  distress  taken,  and  notice  thereof,  (with  the 
cause  of  such  taking),  left  at  the  chief  mansion-house  or  other 
most  notorious  place  on  the  premises  charged  with  the  rent  dis- 
trained for,  replevy  the  same,  with  sufficient  security  to  be 
given  to  the  sheriff  according  to  law,— that  then,  in  such  case, 
after  such  distress  and  notice  as  aforesaid,  and  expiration  of 
tiie  said  five  days,  the  person  distraining  shall  and  may,  with 
the  sheriflF  or  under-sheriff  of  the  county,  or  with  the  constable 
of  the  hundred,  parish  or  place  where  such  distress  shall  be 
taken,  (who  are  hereby  required  to  be  aiding  and  assisting 
therein,}  cause  the  goods  and  chattels  so  distrained  to  be  ap- 
praised by  two  sworn  appraisers  (whom. such  sheriff,  under- 
sheriff  or  constable  are  hereby  empowered  to  swear)  to  appraise 
the  same  truly,  according  to  the  t)est  of  their  understandings ; 
and  after  such  appraisement,  shall  and  may  lawfully  sell  the 
goods  and  chattels  so  distrained  for  the  best  price  that  can  be 
gotten  for  the  same,  towards  satisfaction  of  the  rent  for  which 
the  said  goods  and  chattels  shall  be  distrained,  and  of  the  charges 
of  such  distress,  appraisement  and  sale,  leaving  the  overplus 
(if  any)  in  the  hands  of  the  said  sheriff,  under-sheriff  or  con- 
stable, for  the  owner's  use." 

In  the  first  place,  five  days  must  elapse  from  the  time  of 
taking  the  distress  and  giving  notice  thereof.  And  when  the 
distress  and  notice  were  on  Saturday  morning  the  12th  May, 
and  the  goods  were  removed  and  sold  in  the  afternoon  of 
Thursday  the  19th  May,  and  it  was  argued  that  this  was  irre- 
gular, because  the  five  days  should  be  reckoned  exclusive  both 
of  the  day  of  the  distress  and  of  the  day  of  sale :  the  court  over- 
raled  the  objection,  saying  that  on  the  Thursday  afternoon,  five 
days  from  the  time  of  the  distress  had  completely  expired. 
WaUace  v.  King  etal.,  1 H.  BL  13.  Where,  however,  the  dis- 
tress was  made,  on  Friday  at  two  o'clock  in  the  afternoon,  and 
the  goods  were  sold  on  the  Wednesday  following  at  eleven 
o'clock  in  the  forenoon,  it  was  holden  to  be  wrongful,  as  five 
entire  days  had  not  elapsed  before  the  sale.  Harper  v.  Taswell, 
6  Car.  &  P.  166.    But  although  more  than  five  days  have 
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«lAp6ed  since  the  distress,  the  tenant  is  not  limited  to  these 
-five  dsyB,  within  which  to  replevy  the  goods,  but  he  may  do  so 
at  any  time  before  they  are  actually  sold.  Jacob  v.  King,  5 
TmaU,  451 .  And  on  the  other  hand,  the  landlord  is  not  bound 
^o  sell  immediately  upon  the  expiration  of  these  five  days,  but 
he  is  allowed  by  law  a  reasonable  time  afterwards  fcr  the  ap- 
praisement and  sale.  Pitt  v  Shew,  AB.^A.  208.  But  if  the 
^oods  be  impounded  on  the  premises,  and  the  landlord,  at  the 
request  of  the  tenant,  give  a  further  time  for  the  payment  of 
^he  rent,  it  may  be  prudent  to  get  a  written  consent  from 
the  tenant  to  the  landlord's  keeping  possession  of  the  goods 
upon  the  premises  for  the  further  time  thus  given;  which 
^iU  obviate  all  objection  afterwards  for  his  remaining  in 
possession.  See  Fisher  v.  Algar,  2  Car.  Bl  P.374.  The  form 
of  the  tenant's  consent  may  be  thus : — 

MemoraDdmn :  I  John  Nokes  do  lell  Uie  said  goods  and  chattels,  or 

lierebr  consent  and  agree  that  Mr.  any  port  thereof,  until  the  expiration 

Joseph  Styles,  or  some    person  for  of  that  time;  and  I  do  hereby  agree 

him,  shall  continue  in  possession  of  to  pay  any  expenses  which  may  be 

«he  goods  and  chattels  distrained  by  incurred  by  keeping  possession  of 

liim  for  rent  in  [my  dwelling-house,  the  said  goods  and  chattels  for  the 

^c.  at  the  case  may  be,'\  situate  time  aforesaid,  and  not  to  replery 

at ,  for  the  space  of  days  the  rame.     Given  under  my  hand 

fnati    the    date   hereof;   the   said  this day  of ,1846. 

Joseph  Styles  having  agreed  not  to  John  Nokes. 

Secondly,  the  goods  must  he  appraised.  And  for  this  purpose 
the  distrainor  must  procure«two  sworn  appraisers  to  attend. 
And  there  must  be  two,  even  where  the  rent  does  not  exceed 
HQU,  notwithstanding  that  the  stat.  .57  G.  3,  c.  93,  which  regu- 
lates the  costs  of  distresses  under  20^..  directs  that  for  an 
appraisement  under  20i.,  whether  "  by  one  broker  or  more,'* 
there  shall  be  charged  only  six  pence  in  the  pound.  AUen  v. 
Flicker,  10  ^d.  &  El.  640.  Bishop  y.  Bryant,  6  Car,  &  P.  484. 
See  Fletcher  v.  Saunders,  1  Moody  &  R.  375,  ctmt.  Also,  the 
t>roker  or  other  person  distraining  must  not  be  one  of  these 
appraisers.  Andrews  v.  Rtissell,  Bui.  N.  P.  81.  Westtvood 
y.  Cowne,  1  Stark.  172.  The  distrainor  must  also  procure  the 
attendance  of  the  constable  of  the  "  hundred,  parish  or  place  '* 
where  the  distress  was  taken ;  the  constable  of  an  adjoining 
parish  will  not  be  sufficient,  even  although  the  constable  of  the 
proper  parish  cannot  at  the  time  be  found.  Avenell  v.  Croker, 
Moody  &  M.  172.  The  constable  must  then  administer  the 
ibllowing  oath  to  the  appraisers,  before  tbey  make  their  ap- 
praisement.    Kenny  v.  May,  I  Moody  k.  R.  56. 

Appraisers'  Oath. 

You  and  each  of  you  shall  truly     according  to  the  best  of  your  uo^ 
«ppraisethe  several  goods  and  chat-     derstandings.    So  help  you  Ood. 
.aels   mentioned   in  this  Inventory, 
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A  memorandum  of  this  should  then  be  indorsed  upon  the 
Inventory,  thus: — 

Mcmonndvm :   that  on  the ▼entory,  acootding  to   th»  beit  of 

dajof ,  in  the  year  of  oar  Lord  their  undentandings. 

184A,  C J),  of ,  and  E.P.  of As  witness  my  hand, 

two  sworn  appraiserSy  were  sworn  O,  H.,  CJonstable* 

■fon  the  H(dy  Evangelists,  by  me, 

«.  H^   eonstable  of  the  polish  <rf  Present  at  the  time  or  swearing 

,  truly  to  appraise  the  goods  the  said  C.  D.  and  E.  F.  as  above, 

and  chattels  mentioned  in  this  in-  and  witness  thereto,             J.  E. 

The  iqppraisers  then  proceed  to  appraise  the  goods ;  and 
having  agreed  upon  thdr  value,  they  copy  the  inventory,  and 
at  the  foot  of  it  write  their  appraisement,  which  may  be  in 
this  form: — 

Apprai3ement, 

We  tlie  undersigned  C.  D.  and  standings,  and  having  viewed  the 

£.  F^  sworn  i^[ipraisers,  being  duly  said  goods  and  chattels,  do  apfvaise 

sworn  upon  the  Holy  Evangelists,  by  and  value  the  same  at  the  som  at 

O.  H.,  constable  of  the  parish  of  .    As  witness  our  hands  HA 

,  truly  to  appraise  the  goods  day  of ,  1846.        C.  D. 

and  chattels  herein-mentioned,  ac-  £.  F. 

eoiding  to  the  best  of  our  under- 

This  appraisement  must  be  stamped:  where  the  amouttt 
^bes  not  exceed  50^.,  the  stamp  required  is  2s,  6d;  exceeding 
501.,  and  not  exceeding  100/.,  5j.  ;  exceeding  100/.,  and  not 
exceeding  200/.,  lOs.i  exceeding  200/.,  and  not  exceeding  500/, 
16$.;  and  exceeding  500/.,  20«.  55  G.  3,  c.  184,  sck.  <t#. 
"  Jpprammmt," 

Sate."]  Alter  the  goods  have  been  appraised,  the  landlord 
"  shall  and  may  lawfully  sell  the  goods  and  chattels  so  dia- 
trainedy  for  the  best  price  that  can  be  gotten  for  the  same,  to- 
wards satisfaction  of  the  rent,  for  which  the  said  goods  and 
cfaattela  shall  be  distrained,  and  of  the  charges  of  such  distress^ 
appraisement  and  sale, — Cleaving  the  overplus  (if  any)  in  the 
hands  of  the  sheriff,  under-sheriff,  or  constable,  for  the  owner's 
use."  2  W.9c  M.,  sess,  1,  c.  5,  s.  2,  aii/e,p.  125.  They  cannot  be 
sold  before  appraisement,  without  subjecting  the  distrainor  to 
an  action  at  the  suit  of  the  tenant,  or  owner  of  the  goods.  See 
Briggins  v.  Goode,  2  Or.  &  /.  364.  Knotis  v.  Curtis,  5  Car.  &  P. 
322. 

The  sale  may  be  by  auction,  or  by  private  conttaflt;  and  in 
practice,  where  a  broker  distrains,  it  is  very  mucnthe  habit  to 
sell  the  distress  to  one  or  both  of  the  appraisers,  who  ap- 
praised it,  although  this  is  objectionable  for  obvious  reasons. 

If  the  goods  be  impounded  on  the  demised  premises,  they 
may  be  sold  there,  1 1  6. 2,  c.  19,  s.  10,  on/e,  p.  123,  or  elsewhere. 
And  where  the  distress  consists  of  '*  sheaves,  or  cocks  of  com. 
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or  corn  loose,  or  in  the  straw,  or  hay,  lying  or  being  in  any 
barn  or  granary,  or  upon  any  hovel,  stack  or  rick,  or  otherwise 
upon  any  of  the  land  or  ground  charged  with  the  rent," — ^these 
must  be  sold  upon  the  demised  premises.  2  fV.  &  M.  sest.  1, 
c,  5,  s.  3,  ante,  p.  123.  But  where  growing  crops  are  distrained 
and  sold  after  they  have  been  cut,  gathered,  cured  and  made, — 
whether  such  sale  would  be  within  the  meaning  of  this  statute, 
BO  as  to  render  it  necessary  that  it  should  be  upon  the  demised 
premises,  may  perhaps,  be  doubted,  the  statute  11  G.  2,  c.  19, 
s.  8,  which  allows  of  such  distress,  being  silent  upon  the  sub- 
ject. See  ante,  p.  124.  They  cannot,  however,  be  legally  sold,  be- 
fore they  have  been  "  cut,  gathered,  cured  and  made."     Id. 

In  what  cases  the  landlord  may  make  a  second  distress,  in 
ci&e  the  goods  should  sell  for  less  than  the  rent  and  expenses, 
see  ante,  p.  121. 

Costs."]  Where  the  rent  distrained  for  exceeds  20/.,  there  is 
no  law  actually  limiting  the  amount  of  the  costs  and  expenses 
attending  the  levying,  impounding,  appraisement,  and  sale  of 
the  distress.  See  Child  y.  Chamberlain  et  al.,  5  JB.  &  Ad.,  1049. 
But  by  statute  .57  G.  3,  c.  93,  s.  6,  "  every  broker,  or  other 
person,  who  shall  make  and  levy  any  distress  whatsoever,  shall 
give  a  copy  of  his  charges,  and  of  all  the  costs  and  charges  of 
any  distress  whatsoever,  signed  by  him,  to  the  person  or  persons 
on  whose  goods  and  chattels  any  distress  shall  be  levied,  al- 
though the  amount  of  the  rent  demanded  shall  exceed  the  sum 
X)f  twenty  pounds."  The  charges,  however,  must  be  reasonable ; 
and  the  tenant  may  contest  their  reasonableness,  in  an  action 
for  not  leaving  the  surplus  in  the  hands  of  the  constable.  Lyon 
y.  Tomkins,  1  Mees.  &  ^.  603. 

But  where  a  distress  is  made  for  arrears  of  rent  not  exceed- 
ing 201.,  the  person  making  the  distress  or  person  employed  by 
him  shall  not  have,  take  or  receive  any  other  or  more  costs  or 
charges  for  or  in  respect  of  the  same  than  those  set  down  in  the 
schedule  to  the  act,  57  G.  3,  c.  93,  9.  1 ;  and  which  are  as  fol- 
low:— £    s.    d. 

Levying  distress 0    3     0 

Man  in  possession,  per  day 0    2     6 

Appraisement,  whether  by  one  broker  or 
more,  6rf.  in  the  pound  on  the  value  of 
the  goods. 
All  expenses  of  advertisements,  if  any  such    0  10    0 
Catalogues,  sale  and  commission,  and  deli- 
very of  goods,  \s.  in  the  pound  on  the  net 
produce  of  the  sale. 
"  If  any  person  or  persons  whatsoever,  shall  in  any  man- 
ner levy,  take,  or  receive  from  any  person  or  persons  whatso- 
ever, or  retain  or  take  from  the  produce  of  any  goods  sold  for 
the  payment  of  such  rent,  any  other  or  greater  costs  and 
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charges  than  are  mentioned  and  set  down  in  the  said  schedule, 
or  make  any  charge  whatsoever  for  any  act,  matter  or  thing 
mentioned  in  the  said  schedule  and  not  really  done:"  the 
party  aggrieved  may  apply  to  a  justice  of  the  peace  for 
the  county,  &c.,  in  which  the  distress  was  made  or  pro- 
ceeded in,  for  redress  ;  and  thereupon  such  justice  shall 
sommon  the  party  complained  of,  shall  examine  into  the 
matter  of  complaint,  and  hear  the  defence ;  and  if  it  ap- 
pear to  him  that  the  matter  of  complaint  is  true,  he  shall  order 
and  adjudge  treble  the  amount  of  the  monies  so  unlawfully 
taken,  to  be  paid  by  the  party  so  having  acted,  to  the  party 
complaining,  together  with  full  costs ;  and  in  case  of  non-pay- 
ment, the  justice  may  forthwith  grant  his  warrant  to  levy  the 
same  by  distress ;  and  if  no  sufficient  distress,  he  may  *'  com- 
mit the  party  or  parties  to  the  common  gaol  or  prison  within 
the  limits  of  the  jurisdiction  of  such  justice,  there  to  remain 
until  such  order  or  judgment  be  satisfied.  Id.  s.  2.  Or  if  the 
justice  find  the  complaint  not  well  founded,  he  may  order  the 
complainant  to  pay  costs,  not  exceeding  twenty  shillings.  Id, 
<.  2.  No  such  order,  however,  shall  be  made  against  the  land- 
lord, for  whom  the  distress  was  made,  unless  he  shall  have  per- 
sonally levied  such  distress.  Id.  and  tee  Hart  v.  Leach,  1  Meet. 
&  W.  560. 

The  justice  may  summon  witnesses,  at  the  instance  of  either 
party ;  and  if  they  do  not  appear,  or  refuse  to  be  examined, 
they  shall  forfeit  not  exceeding  forty  shillings,  to  be  recovered 
as  above  mentioned.    Id.  s.  3. 


Form  of  the  Order,  in  favour  of  the  Complainant. 

In  the  matter  of  the  complaint  a"tin^  within   the  diriaion  of , 

«f  A.  B.  ftgmiost  C.  D.,  for  a  breacii  do  order  and  adjndsre  that  the  said 

«f  Hie  proTisions  of  an  Act  of  tlie  fif-  C.  D.  shall  pay  to  A.  B.  the  sum  of 

tf-terenth  jear  of  His  lute  Majesty  ,  as  a  compensation  and  satis- 

King  G^oT^e   the  Third,  intituled  faction    for  unlawful  charges  and 

''An  Act  to  reflate  the  costs  of  costs  levied   and  talcen   from   the 


levied   for  payment    of     said  A.  B.  under  a  distress  for  rent ; 

rents," — I,  E.  F.,  a  justice  of     and  the  further  sum  of ,  for 

i«aoe  for  the  county  of and     costs  on  this  complaint. 


Form  of  the  Order,  wheti  the  Complaint  is  dismi^ed. 

game  as  the  ht»t  form,   to  the  giren  and  I  do  further  order  and 

wards  "  do  order  and  adjudge,"  adjud^  that  the  said  A.  B.  shall 

that   the   complaint   of  the    said  pay  unto  the  said  C.  D.  the  sum 

A.  B.  is  unfounded;  {if  costs  are     of for  costs. 

Returning  the  overplus.']     After  the  amount  of  the  rent 
distrained  tor,  and  the  charges  of  the  distress,  appraisement, 
and  sale  have  been  satisfied  out  of  the  produce  of  the  sale,  the 
g3 
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«ui^Ius  (if  any)  shall  be  left  in  the  hands  of  the  sheriff,  under- 
■sheriff,  or  constable,  for  the  owner's  use.  2fV,&.  M.,  sess.  1,  <?.  5, 
J.  2,  ante,  p.  125.  And  if  this  be  not  done,  the  tenant  or  owner 
'  of  the  goods  may  maintain  an  action  on  the  case  against  the 
•distrainor:  in  which  action  he  may  contest  the  reasonableness 
of  the  charges  deducted.  Lyonv.  Tomkies,  1  Mees.  &  fV.,  603. 
And  where,  in  such  an  action,  it  appeared  that  the  plaintiff 
had  received  from  the  broker  who  made  the  levy  the  balance 
remaining,  after  payment  of  the  rent  and  the  actual  charges^ 
making  no  objection  to  their  reasonableness,  and  the  judge  at 
the  trial  laid  it  down,  as  matter  of  law,  that  such  payment  and 
receipt  substantially  satisfied  the  requisitions  of  the  statute ; 
this  was  holden  to  be  incorrect,  and  that  it  ought  to  have  been 
left  to  the  jury  to  say  whether  the  plaintiff  accepted  such 
balance  in  satisfaction,  and  if  not,  whether  the  sum  paid  was 
sufficient  to  satisfy  the  real  balance  whicli  ought  to  have  been 
paid  over.     Id, 


2.  Prctttdulent  Remaval  of  Goods,  to  avoid  a  Distress, 

Landlord's  remedy.']  "  If  any  tenant,  lessee  for  life  or  yeai8» 
4it  will,  sufferance  or  otherwise,  of  any  messuages,  lands,  tene- 
ments, or  hereditaments,  upon  the  demise  or  holding  whereof 
any  rent  is  reserved,  due  or  made  payable,  shall  fraudulently 
or  clandestinely  convey  away  or  carry  off  or  from  such  premises^ 
his  goods  and  chattels,  to  prevent  the  landlord  or  lessor  from 
distraining  the  same  for  arrears  of  rent  so  reserved,  due  or 
tnade  payable :  "  the  landlord  or  lessor,  or  any  person  by  him 
lawfully  empowered,  within  thirty  days,  may  seize  them  as  a 
^distre8s  wherever  he  shall  find  them,  1 1  G.  2,  c.  19,  s.  1,  unless 
they  have  been  bond  fide  sold.  Id.  s.  2,  or  given  to  a  creditor  for 
41  bond  fide  debt;  Bach  v.  Meats,  5  M.  &  S,  200;  and  if  it  be 
necessary  to  break  open  any  door,  in  order  to  seize  them,  the 
landlord  in  the  day  time  may  do  so,  first  calling  to  ^is  assistance 
the  constable  or  other  peace  officer  of  the  hundred,  parish  or 
place  where  the  goods  are  concealed,  and,  in  the  case  of  a 
<iwelling-house,  oath  being  first  made  before  a  justice  of  the 
peace,  of  a  reasonable  ground  to  suspect  that  such  goods  are 
therein.     11  G.  2,  c.  19,  «.  7. 

"And  to  deter  tenants  from  such  fraudulent  conveying  away 
their  goods  and  chattels,  and  others  from  wilfully  aiding  or 
assisting  therein,  or  concealing  the  same,"  it  is  further  enacted, 
that  "  if  any  such  tenant  or  lessee  shall  fraudulently  remove 
and  convey  away  his  or  her  goods  or  chattels  as  aforesaid,  or 
if  any  person  or  persons  shall  wilfully  and  knowingly  aid  or 
■assist  any  such  tenant  or  lessee  in  such  fraudulent  conveying 
«way  or  carrying  off  of  any  part  of  his  or  her  goods  or  chattek» 
4>r  in  conceating  the  same, — all  and  every  person  and  persons 
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YO  offending  shall  forfeit  and  pay  to  the  landlord  or  landlords, 
lessor  or  lessors,  from  whose  estate  such  goods  and  chattels 
were  fraudulently  carried  off  as  aforesaid,  double  the  value  of 
the  goods  by  him,  her  or  them  respectively  carried  off  or  con- 
ceal^ as  aforesaid, — to  be  recovered  by  action  of  debt,  in  any 
of  His  Majesty's  Courts  of  Record  at  Westminster,  or  in  the 
courts  of  session  in  the  counties  palatine  of  Chester,  Lancaster, 
or  Durham,"  Id,  s.  3.  The  statute  also  gives  a  summary  mode 
of  proceediug  before  justices  of  the  peace,  where  the  value  of 
the  goods  removed  or  concealed  does  not  exceed  50/. ;  and 
which  we  shall  notice  presently.  But  the  clause  giving  this 
summary  mode  of  proceeding  does  not  prevent  the  landlord 
ft-om  proceeding  against  the  parties  by  action  of  debt,  under 
the  above  section,  although  the  value  of  the  goods  be  under 
bOl. ;  in  such  a  case,  he  has  the  option  of  proceeding  either  in 
the  one  way  or  the  other.  BronUey  v.  Holder,  Moody  &  ilf., 
175.  Even  the  fact  of  tlie  landlord  having,  in  the  first  instance, 
made  his  complaint  before  the  magistrates,  will  not  preclude 
him  from  abandoning  that  proceeding,  and  adopting  the  action 
of  debt  instead  of  it.    Horsefall  v.  Davy,  1  Stark.  169. 

Declaration  against  the  Tenant  for  such  Fraudulent  Removal. 

In  the  Queen's  Bench.  premises,  from  distraining  the  same 

The day  of ,  a.  d.  1846.  for  the  said  arrears  of  rent  so  re- 

Middlesez   to   wit :    J.   S.,   the  served,  due  and  made  payable  as 

plaintiff  in  this  rait,  by  A.  B.,  his  aforesaid,  contrary  to  the  statute  in 

attorney,  complains  of  J.  N.,  the  such  case  made  and  provided.  And 

defendant  in  this  suit,  who  has  been  the  plaintiff  in  fact  saith  that  the 

sanunoned  to  answer  ttie  said  plain-  goods  and  chattels  so  by  the  de> 

tiff  in  in  action  of  debt :  tar  that  fendant  removed,  conveyed  away 

whereas  the  said  defendant,  on and  carried  off  from  the  said  pre- 

being  then  tenant  [from  year  to  year,  mises   as  aforesaid,   were   then  of 

«r  for  a  certain  term  of  years  then  great  value,  to  wit,  of  the  valae  of 

mexplred]  to  the   plaintiff  of   a  [jSlOO];   whereby  and  by  force  of 

[certain  messuage  and  lands],  upon  the  statute  in  such  case  made  and 

the  demise  and  holding  whereof  a  provided,  an  action  hath  accrued  to 

certain  rent,  to  wit,  the  rent  of the  plaintiff  to  demand  and  have  of 

hy  the  year,  payable  quarterly,  was  and  from  the  defendant  the  sum  of 
icanrved  and  made  payable,  and  [£200],  being  double  the  value  of 
being  then  indebted  unto  the  plain-  the  goods  and  chattels  so  by  the 
MB  for  certain  arrears  of  the  said  defendant  removed,  conveyed  away 
Tent,  so  reserved  as  albresaid,  to  wit,  and  carried  off  firom  the  said  pre- 
ia  the  aom  of ,  for  [one  half-  mises  as  aforesaid  :  Yet  the  de- 
year's]  rmt,  then  due  and  payable  fendant,  although  often  requested  so 
for  the  said  [messuage  and  lands]  to  do,  hath  not  as  yet  paid  the  said 
4id  fraudulently  [and  clandestinely]  sum  of  [£200],  or  any  part  thereof, 
remove,  convey  away  and  carry  off  to  the  plaintiff,  but  he  to  do  this 
from  the  said  premises,  divers  goods  hath  hitherto  wholly  refhsed  and 
and  chattels  of  him  the  said  de-  still  doth  refUse :  To  the  damage  of 
fendut,  in  order  to  prevent  the  the  plaintiff  of  JSIO ;  and  therefore 
plaintiff,   as  landlord  of  the  said  he  brings  suit,  &c. 

The  venue  is  not  local.     See  Fife  v.  Bousfteld,  13  Law  J^ 
J06,  qb. 
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General  Issue, 
In  the  Queen'f  Bench. 

The  -_ day  of ,  a.  d.  1846.  atlon  mentioned,  or  any  part  thereof, 

J.N*.  "^The  defendant,  by  C.  D.,  his  in  manner  and  form  as  the  plaintiff 

ats.  >  attorney,  says  that  he  does  has  above  thereof  complained  against 

J. 8.) not  owe  to  the  plaintiff  the  him;  and  of  this  he  puts  himself 

said  sum  of  £200  in  the  said  declar-  upon  the  country,  &c. 

This  seems  to  be  the  proper  general  issue,  these  actions  on 
statutes  for  penalties  by  the  party  grieved  not  being  within  the 
new  rules  of  pleading,  which  prohibit  the  plea  of  nil  debet. 
See  Earl  Spencer  v.  Swannell,  3  Mees.  &  fT.  154. 

Evidence  for  Plaintiff. 

Under  the  general  issue,  the  plaintiff  must  prove, — 

1.  The  tenancy,  as  stated  in  the  declaration,  by  producing 
and  proving  the  lease,  if  any ;  or  by  producing  and  proving 
the  agreement  under  which  the  defendant  holds,  and  if  it  be  for 
a  term  exceeding  three  years,  by  proving  a  previous  payment 
of  rent  by  the  defendant,  so  as  to  raise  the  implication  of  a 
tepancy  from  year  to  year  (see  ante,  p.  68) ;  or  by  proving  a 
parol  letting  for  three  years  or  less  (see  ante,  p.  67)  ;  or  by- 
proving  a  previous  payment  of  rent,  from  which  a  tenancy 
from  year  to  year  may  be  implied  (see  ante,  p.  65) ;  or  that 
the  defendant  became  tenant  to  the  plaintiff  by  assignment  from 
another  (see  ante,  p.  69) ;  or  by  attornment  (see  ante,  p.  76). 
And  the  holding  must  appear  to  be  such  as  to  leave  a  rever- 
sion in  the  plaintiff  after  the  determination  of  the  demise;  or 
at  least,  the  contrary  must  not  appear ;  for  if  the  plainti£f» 
by  his  contract  with  the  defendant  or  the  person  under  whom 
the  defendant  claims,  parted  with  the  whole  of  his  term  or 
interest,  although  he  reserved  rent,  the  plaintiff  must  be  non- 
suit, the  statute  extending  only  to  cases  where  the  plaintiff  has 
reserved  to  himself  a  reversion  in  the  demised  premises.  Pluck 
y.  Digges,  2  Dau\  8f  Clarke,  180.  And  the  same  where  it 
appears  that  the  plaintiff  conveyed  his  reversion  to  another 
before  the  removal  of  the  goods.  Ashmore  v.  Hardy,  7  Car. 
&  P.  501. 

2.  That  the  defendant  was  indebted  to  the  plaintiff  in  a 
certain  sum,  for  rent  of  the  demised  premises,  due  and  payable 
before  the  time  of  the  removal ;  for  the  statute  extends  only 
to  cases  where  the  removal  has  been  after  the  rent  became  due, 
Watson  w,  Maine,  3  Esp.  15.  Rand  v.  Vaughan,  I  Bing,  N.  C. 
767.  Northjield  v.  Nightingale,  I  Cr.  &  M.,  230,  n.  But  a 
yariance  between  the  rent  stated  and  that  proved,  is  immate- 
rial. Gwinnett  v.  Phillips  et  al.,  3  T.  R,  643.  It  is  not 
necessary,  however,  to  prove  that  there  was  any  attempt  to 
distrain  for  the  rent  in  arrear,  or  that  it  was  even  contem* 
plated.    Stanley  v.  Wharton,  10  Price,  138. 
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3.  That  after  the  rent  became  due  {Vide  supra),  goods  and 
chattels  were  removed  from  the  demised  premises,  either  by 
the  defendant,  or  with  his  privity  and  consent,  Lu/er  v.  Brown, 
3D.&Ry,  501,  fhiudulently,  or  clandestinely,  in  order  to  prevent 
the  plaintiff  from  distraining  on  them  for  the  rent  so  in  arrear. 
This  intent  is  entirely  a  question  for  the  jury ;  see  John  v.  Jen- 
kmt,  1  Cr.  &  M.  227.  Opperman  v.  Smith,  4  D.  &  Ry.  33  j. 
and  the  plaintiff  must  prove  facts  from  which  the  jury  may 
fairly  infer  it.  In  the  first  place,  the  landlord  should  prove^. 
if  it  be  practicable,  that  after  the  removal  of  the  goods  in  ques- 
tion,  no  goods,  or  not  sufficient  goods,  were  left  upon  the  de- 
mised premises,  whereon  he  could  distrain  for  his  rent ;  Parry 
V.  Duncan,  Moody  &  M.  531 ;  for  if  the  tenant  left  sufficient 
goods  upon  the  premises  to  satisfy  the  rent,  if  distrained  upon, 
the  removal  cannot  be  said  to  have  been  fraudulent,  or  done 
mth  intent  to  deprive  the  landlord  of  his  remedy  by  distress. 
And  on  the  other  hand,  if  by  the  removal  of  the  goods,  the 
landlord  be  actually  deprived  of  his  remedy  by  distress,  in 
▼hole  or  in  part,  the  jury  may  fairly  infer  the  intent  of  the  re- 
moval from  the  effect  of  it.  The  removal  may  be  clandestine,, 
that  is  to  say,  effected  in  the  night,  or  at  such  a  time  or  in  such 
a  way  that  it  was  not  probable  that  it  would  come  to  the  know- 
ledge of  the  landlord,  before  it  was  completed,  see  Watson  v.. 
Main,  3  Esp.  15, — or  it  may  be  fraudulent,  though  not  clan- 
destine ;  for  the  words  of  the  first  section  of  the  statute,  to 
which  the  third  section  expressly  refers,  are  "  fraudulently  or 
dandestinely  convey  away,"  &c.  And  even  where  a  tenant, 
openly,  and  in  the  face  of  day,  and  with  notice  to  his  landlord, 
removed  his  goods,  without  leaving  sufficient  up^n  the  premises- 
to  satisfy  the  rent  then  due,  and  the  landlord  followed  the  goods, 
and  distrained  them  :  the  court  held  that  although  this  removal 
was  not  clandestine,  yet  inasmuch  as  it  had  the  effect  of  de- 
priving the  landlord  of  his  remedy  by  distress,  the  jury  were  well^ 
warranted  in  finding  it  fraudulent;  and  that  the  statute  applied 
to  all  cases,  where  a  landlord,  by  the  conduct  of  his  tenant  in 
removing  goods  from  premises  for  which  rent  is  due,  is  turned 
over  to  the  barren  right  of  bringing  an  action  for  his  debt. 
Opperman  v.  Smith,  4  D,k  Ry.33,  The  mere  removal,  how- 
ever, must  not  be  considered  as  conclusive  evidence  of  fraud  ;. 
it  may  have  been  under  circumstances  which  would  exclude 
any  implication  to  that  effect ;  see  Parry  v.  Duncan,  7  Bing,. 
243  ;  and  it  is  entirely  a  question  for  the  jury,  whether 
they  can  fairly  imply  fraud,  or  the  intent  mentioned  in  the 
statute,  from  the  removal,  coupled  with  its  attending  circum- 
stances. 

The  goods  mast  be  the  property  of  the  tenant ;  at  least 
the  contrary  should  not  appear  from  the  plaintiff's  evidence ;. 
for  the  statute  does  not  apply  to  a  removal  of  the  goods  of  a 
ftranger.     Postman  v.  Harrell,  6  Car,  &  P.  225.    Thornton 
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T.  Adams,  5  M.  &  iS^.  38 ;  and  see  Fletcher  v.  MarUUer  et  aL 
9  Ad.  &,  EL  451. 

4.  The  value  of  the  goods.  If  the  goods  have  been  traced 
4iDd  found,  it  will  be  easy  to  prove  their  value,  after  proving 
their  identity ;  but  if  not,  the  plaintiff  must  give  the  best  evi- 
dence of  it  he  can  procure,  of  those  who  saw  them  removed,  or 
^ho  saw  them  previously  to  their  removal,  or  otherwise. 


Evidence  for  the  Defendant.  ' 

By  Stat.  21  Jac.  1,  c.  4,  s.  4,  the  defendant,  in  all  actions  for 
penalties,  may  plead  the  general  issue,  and  give  such  special 
matter  in  evidence  to  the  jury,  as,  if  pleaded,  would  have  been 
good  matter  in  law  to  discharge  the  defendant  as  to  such 
action.  And  the  statute  has  been  holden  to  extend  to  this 
action,  Jfmes  v.  Williams,  4  Mees.  &  W,  375,  and  all  other 
actions  for  penalties  by  parties  grieved.  1  Arch.  N.  P.  349» 
35 1 .  Among  other  things,  the  defendant  may  prove — ^that  by 
.  ^he  contract  between  him  and  the  plaintiff,  the  latter  parted 
with  the  whole  of  his  term  or  other  interest ;  and  that  it  was 
in  law  an  assignment  and  not  a  lease  ;  Pluck  v.  Digges,  2  Dow, 
>&  Clarke,  180 ;  or  that  the  plaintiff,  before  the  removal  of  the 
goods,  had  parted  with  his  reversion  in  the  demised  premises  : 
Ashmore  v.  Hardy,  1  Ccw.  &  P.  501 ;  or  that  the  removal  was 
before  the  rent  became  due ;  Watson  v.  Main,  3  Estp.  15.  Rand 
V.  Vaughan,  1  Bing.  N.  C.161.  North/ieldY.  Nightingale,  1 
Cr.  &  M.  230,  n. ;  or  that  it  was  done  without  his  privity  or 
consent;  lAsljfrY.  Broum,  3  D.  &  Ry.  501 ;  or  that  sufficient 
distrainable  goods  were  left  upon  the  premises,  whereon  the 
landlord  might  realize  the  amount  of  his  rent  by  distress ;  Vide 
supra  ;  or  any  other  facts  showing  that  the  removal  was  not 
fraudulent,  or  clandestine,  or  effected  to  deprive  the  landlord  of 
his  remedy  by  distress  : — ^all  which  will  be  good  defences  to  the 
action. 

Declaration  for  aiding  or  assisting  in  such  fraudulent  Removal. 

In  the  Queen's  Bench.  tain  rent,  to  wit,  the  rent  of by 

The day  of ,  a.i>.,  1846.  the  year,   payable   quarterly,  was 

Middlesex  to  wit :  J.  8.,  the  plain-  reserved   and  made   payable,  and 

■  tiff  in  this  suit,  by  A.  B.  his  attor-  being  then  indebted  unto  the  plain- 

ney,  complains  of  J.  N.,  the  defen-  tiff  for  certain  arrears  of  the  said 

dant  in  tliis  suit,   who  has    been  rent  so  reserved  as   aforesaid,   to 

summoned  to  answer  the  said  plain-  wit,  in  the   sum  of  ,  for  [one 

tiff  in  an  action  of  debt :   For  that  half-year's]  rent  then  due  and  pay- 

whereas  one  E.  F.,  on ,  being  able   for  the   said   [messui^  and 

then  tenant  [from  year  to  year,  or  lands,]  did  fraudulently  [and  clan- 

for  a  certain  term  of  years  then  un-  destinelyj  remove,  convey  away  and 

«ipired,]  to  the  plaintiff,  of  a  [cer-  carry  off  from   the  said  premiles 

tain  messuage  and  lands,]  upon  the  divers  goods   and  chattels  of  him 

^lemise  and  holding  whereof  a  cer-  the  said  £.  F.,  in  order  to  prevont 
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Hw  planlifr,  m  landlord  of  the  said  wbereby,  and  by  force  of  tbe  ttatnte 

premiKS,  from  distraining  the  same  in  such  case  made  and  provided  an 

for  the  said  arrears  of  rent  so  re-  action  hath  accrned  to  the  plaintiff^ 

'  serred,  due  and   made  payable  as  to  demand  and  have  of  and  fh>m 


I ;  and  that  the  defendant  the  defendant  the  sum  of  [£300,} 

wtll  kxMming  the    premises,   did  being  double  the  value  of  tbe  said 

then  unlawfully,  wilfully  and  know-  goods  and  chattels  so  removed,  cott> 

ingly  aid  and  assist  the  said  £.  F.,  veyed  away,  and  carried  off  fron^ 

in  such  fraudulent  conveying  away  the  said  premises,  [and  concealed] 

and   carrying  off  [and  concealing]  as  aforesaid.     Yet  the  defendant, 

the  said  goods  and  chattels ;  con-  although  often  requested  so  to  do, 

trary  to  the  form  of  the  statute  in  hath  not  as  yet  paid  the  said  sum  of 

soch  case  made  and  provided.  And  [jCSOO,]  or  any  part  thereof,  to  the 

tte  plaintiff  in  feet  saith,  that  the  plaintiff,  but  he  to  do  this  hath  hi- 

coeds  and  chattels  so  removed,  con-  therto  wholly  refused,  and  still  doth 

▼eyed  away  and  carried  off  from  refuse  :  to  the  damage  of  the  plain* 

tihe  said  premises,  [and  concealed]  tiff  of  £10;  and  therefore  he  brings- 

'  as  aforesaid,  were  then    of  great  suit,  &c. 
value,  to  wit,  of  thevalueof  [jeiOO;] 

General  Issue  and  Evidence. 

The  general  issue  is  the  same  as  ante,  p.  132.  Under  this  plea, 
the  plaintiff  must  prove, — 

1 .  The  tenancy,  the  rent  due,  and  that  the  goods  were  fraudu- 
leotly  or  clandestinely  removed  in  order  to  deprive  him  tbe 
plaintiff  of  his  remedy  by  distress,  as  in  the  last  case.  And 
the  acts  and  orders  of  E.  F.  will  be  good  evidence  of  his  owa 

•6mud.    Stanley  v.  Wharton,  9  Price,  301,  10  Jd.  138. 

2.  That  the  defendant  wilfully  aided  or  assisted  £.  F.  either 
'personally  br  by  means  of  others,  in  removing  or  carrying  off 
the  goods,  or  in  concealing  them  after  they  were  removed.  And 
in  proof  of  concealment,  it  is  not  necessary  to  prove  that  thegoods 
were  actually  withdrawn  from  sight ;  if  it  be  proved  that  cattle, 
for  instance,  which  had  been  fraudulently  removed,  were  placed 
in  a  neighbour's  field,  so  as  to  cause  a  difficulty  to  the  landlord 
in  finding  them,  it  would  be  sufficient.  Stanley  v.  Wharton,  9 
Price,  301.  Whether  it  be  proved  that  the  defendant  himself 
personally  assisted,  or  caused  others  to  do  so,  seems  to  be  im- 
material ;  and  the  plaintiff  will  be  allowed  to  lay  before  the 
jury  circumstances  of  suspicion,  to  prove  such  a  fraudulent  co- 
operation by  the  defendant  as  the  statute  contemplates. 
Stanley  v.  Wharton,  supra.  But  where  a  bond  fide  creditor  of 
the  tenant,  knowing  the  latter  to  be  in  distressed  circumstances, 
and  fearing  lest  the  property  on  the  demised  premises  should 
be  distrained  for  rent,  went  there,  and  seized  several  cattle 
'Which  were  upon  the  premises,  and  with  the  consent  of  the 
tenant  drove  them  off,  in  satisfaction  of  his  debt :  this  was  ^ 
holden  not  to  be  a  case  within  the  statute,  the  court  saying 
that  they  knew  of  no  law  which  prevented  a  creditor  from  ob- 
taining i}a3^ent  of  his  debt,  in  money  or  money's  worth ;  if 
indeed  the  tenant  had  first  proposed  it,  and  the  creditor  had 
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merely  acceded  to  the  proposal,  it  might  be  otherwise.  Biidt 
y.  Meats  et  al.,  5  M,8iS.  200. 

3.  That  at  the  time  the  defendant  so  assisted  £.  F.  in  re- 
moving  the  goods,  he  knew  that  he  was  removing  them  frau- 
dulently and  with  intent  to  deprive  the  landlord  of  his  remedy 
by  distress ;  or,  where  the  assistance  is  in  concealing  the  goods, 
that  he  knew  that  they  had  been  so  removed,  fraudulently  and 
with  the  intent  here  mentioned.  It  is  not  sufficient  to  prove 
the  assistance  alone,  but  the  guilty  knowledge  must  also  be 
proved ;  and  in  an  action  thus  against  a  third  party,  the  case 
should  be  brought,  by  strict  proof,  within  the  words  of  the 
statute.  Brooke  v.  Noakes,  8  B.  &,  C,  537.  But  as  guilty 
knowledge  cannot  be  proved  expressly,  the  landlord  can  only 
prove  it  by  the  admissions  or  confession  of  the  defendant,  or 
by  proving  facts  from  which  the  jury  may  fairly  imply  it. 

As  to  the  evidence  for  the  defendant,  see  ante,  p.  134. 


Summary  Proceedings  for  the  like  Offence. 

But  where  the  value  of  the  goods  and  chattels,  so  fraudu- 
lently or  clandestinely  carried  off  or  concealed,  shall  not  exceed 
50/.,  the  landlord,  or  his  bailiff,  servant  or  agent,  may  exhibit 
a  complaint  in  writing,  before  two  justices  of  the  peace  of  the 
county,  &c.,  and  residing  near  the  place  from  which  such  goods 
were  removed  or  where  they  were  found,  {See  R.  v.  Morgan, 
Cald.  156),  not  being  interested  in  the  lands  or  tenements  from 
wfiich  the  same  were  removed ;  who  may  summon  the  parties 
concerned,  examine  the  fact,  and  all  proper  witnesses  upon 
oath,  and  in  a  summary  way  determine  whether  the  party 
complained  of  be  guilty  of  the  offence,  and  may  in  like  manner 
inquire  into  the  value  of  the  goods ;  and  upon  full  proof  of 
the  offence,  such  justices,  by  order  under  their  hands  and  seals^ 
shall  adjudge  the  offender  or  offenders  to  pay  double  the  value 
of  the  said  goods  and  chattels  to  such  landlord,  his  bailiff,  ser- 
vant, or  agent,  at  such  time  as  the  said  justices  shall  appoint ; 
und  in  default  of  payment,  the  justices  may  cause  the  same  U> 
he  levied  by  distress ;  or  for  want  of  distress,  they  may  commit 
the  offender  to  the  house  of  correction,  there  to  be  kept  U> 
hard  labour  for  six  months,  unless  the  money  be  sooner  paid 
or  satisfied.  11  G.  2,  c.  19,  s.  4.  Where  the  justices  pro> 
ceeded  to  adjudicate  upon  this  section,  and  made  an  order 
against  the  tenant,  although  it  appeared  that  the  title  to  the 
premises  was  disputed,  and  the  tenant  had  actually  paid  hi» 
rent  to  one  of  the  claimants :  it  was  holden  that  they  had 
jurisdiction  to  do  so,  and  that  therefore  an  action  of  trespass 
-would  not  lie  against  them.  Coster  v.  Wilson  et  al.,  3  Mees. 
&  ^.  411,  Horn  &  H.  141.  In  this  case  also,  the  warrant  of 
commitment  did  not  state  that  there  had  been  a  complaint  la 
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writing,  or  that  the  examinatioQ  of  the  witnesses  had  been 
upon  oath,  but  it  referred  to  the  order,  which  stated  those 
Blatters ;  and  the  court  held  it  to  be  sufficient.    Id, 

The  complaint  in  this  case  may  in  fact  be  made  to  one  jus- 
tice, and  he  may  issue  the  summons ;  3  G.  4,  c.  23,  «.  2  ^ 
but  the  case  must  be  heard  before  two  justices,  and  the 
order  must  be  made  by  them.  The  order  may  be  in  the  follow- 
ing form : — 


Order. 


Berkshire,  to  wit:  Whereas  J.  N. 

of fanner,  stands  duly  charged 

before  ns,  J.  P.  and  B.  S.  esquires, 
two  of  Her  M^^esty's  Justices  of  the 
peaee  in  and  for  the  said  county, 
resadiner  near  the  place  [whence  the 
goods  and  chattels  hereinafter  men- 
tioned were  removed,  or,  where  the 
goods  and  chattels  h^inafter  men- 
tioned were  found],  and  not  being 
interested  in  the  lands  and  tene- 
nents  whence  such  goods  and  chat- 
teb  were  removed,  by  the  complaint 
in  writing  of  C.  D.  baiUff  of  J.  S. 

of ,  in  the  said  county,  for  that 

ke  the  said  J.  N.,  on at , 

being  tlien  and  there  tenant  from 
year  to  year  to  the  said  J.  S.  of  a 
certain  messuage  and  lands  there 
sitaate,  upon  the  demise  and  hold- 
fag  whereof  a  certain  rent,  to  wit, 

tlM  rent by  the  year,  payable 

quarterly,  was  reserved  and  made 
payable,  and  being  then  indebted 
vnto  tiie  said  J.  8.  for  certain  ar- 
rears of  rent  reserved,  and  then  due 
■ad  payable  for  the  said  messuage 
and  lands,  did  then  and  there  frau- 
Ailently  [and  clandestinely]  remove, 
eonvey  away  and  carry  off  from  tiie 
said  premises  divers  of  his  goods 
aad   chattels,    not  exceeding    the 


value  of  £50,  to  wit,  of  the  value  of 
£90,  in  order  to  prevent  the  said  J. 
S.,  the  landlord  of  the  said  premises, 
ftom  distraining  for  the  said  arrears 
of  rent  so  due  and  payable  as  afore- 
said ;  afrainst  the  form  of  the  statute 
in  such  case  made  and  provided.  And 
the  said  J.  N.,  being  duly  summon- 
ed to  appear  before  us  in  this  behalf, 
now  appears  and  is  present  accord- 
ingly [or  as  tJie/act  may  be.]  We 
the  said  justices,  thereupon,  having 
now  examined  the  fact,  and  all  pro- 
per witnesses  upon  oath,  do  hereby 
determine  that  the  said  J.  N.  is 
guilty  of  the  said  oifence  so  charged 
against  him  as  aforesaid;  and  we 
the  '  said  justices,  having  inquired 
into  the  value  of  tlie  goods  and 
chattels  so  removed,  conveyed  away 
and  carried  off  as  aforesaid,  do  find 
tliat  the  value  of  the  same  was  and 
is  j£SO:  Wherefore  we  the  said 
justice  do  hereby  order  and  ad^judge 
the  said  J.  N.,  to  pay  unto  the  said 
J.  S.,  or  to  his  bailiff,  servant,  or 
agent,  the  sum  of  £60  (being  dou- 
ble  the   value   of  the  said   goods 

and  chattels),  on  or  before  the 

day  of instant.    Given  under 

our  hands  and  seals,  at ,  the 

day  of ,  &c. 


See  as  to  this  order,  R.  v.  Bissey,  Sayer,  304.  It  must  ap- 
pear upon  the  face  of  it,  that  the  party  complaining  is  the 
landlord,  or  his  bailiff,  servant  or  agent,  and  that  the  party  who 
removed  the  goods  or  caused  them  to  be  removed  was  the 
tenant.  R.  v.  Davis,  5  B.  &  Ad.  551.  It  must  also  show  that 
a  complaint  in  writing  was  exhibited  before  the  justices  by  the 
landlord  or  bis  agent.  Ex.  p.  Puller,  13  Law  J.  141,  m.  It 
need  not,  however,  enumerate  the  goods  removed.  R.  v.  Rab^ 
biti,  6  £>.&/{.  341.  An  order  against  a  third  party,  for  aiding;^ 
or  assisting  the  tenant  in  the  fraudulent  removal,  or  in  con- 
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cealing  the  goods  after  being  fraudalently  removed,  may  rea- 
dily be  framed  from  this  form  and  the  form  of  declaration, 
ante,  p.  134.  Where  the  order,  in  charging  the  parties  who  were 
aiding  and  assisting  the  tenant,  did  not  allege  that  they  "  vil- 
tdlly  and  knowingly*'  did  so,  it  was  holden  bad  on  that  account. 
R.  V.  JJ,  of  Radiwnkire,  9  Dowl.  90. 

The  party  may  appeal  against  this  order,  to  the  next  general 
-or  quarter  sessions ;  11  G.  2,  c.  19,  «.  5 ;  and  if  he  enter  into 
recognizance  with  one  or  two  sureties  to  appear  at  the  ses- 
sions, &c.  the  order  shall  not  in  the  mean  time  be  executed. 
Id.  s.  6. 

3.  Poutyd  Breach  and  Rescue.  , 

The  civil  remedy,  at  common  law,  for  pound  breach,  was  by 
writ  de  parcofracto ;  and  for  the  rescue  of  a  distress  for  rent, 
by  writ  of  rescous.  But  by  stat.  2  W.  &  M.  sess.  I,  c.  5,  s.  4,  it 
is  enacted  that  "  upon  any  pound  breach,  or  rescue  of  goods 
or  chattels  distrained  for  rent,  the  person  or  persons  grieved 
thereby  shall,  in  a  special  action  upon  the  case  for  the  wrong 
thereby  sustained,  recover  his  and  their  treble  damages  and 
costs  of  suit  against  the  offender  or  offenders  in  any  such  res- 
cue or  pound  breach,  any,  or  either  of  them, — or  against  the 
owner  of  the  goods  distrained,  in  case  the  same  be  aditerwards 
^found  to  have  come  to  tiis  use  or  possession."  See  Catleman  y. 
Hicks,  Car.  &  M.  266. 

And  by  stat.  11  G.  2,  c.  19,  s.  10,  (which  gave  landlords 
the  right  to  impound,  upon  the  demised  premises,  goods  or 
cattle  distrained  for  rent),  it  is  enacted,  that  if  any  pound 
breach  or  rescue  shall  be  made  of  any  goods  or  chattels,  or 
vstock,  distnuned,  for  rent,  and  impounded,  or  otherwise  secured 
by  vutue  of  this  act,  the  person  or  persons  aggrieved  thereby 
shall  have  the  like  remedy,  as  in  cases  of  pound  breach  or  res- 
-cue  is  given  and  provided  by  stat.  2  W.  &  M.  sess.  1,  c.  5,  s.  4. 
See  Co,  Lit.  1 61 .    Bac.  Abr,  "  Rescue,"  A. 

And  in  both  cases,  the  landlord  may  again  seize  the  goods  so 
rescued,  &c.,  wherever  he  can  find  them,  Co.  Lit.  47,  if  he  can 
do  so  without  a  breach  of  the  peace.  Rich  v.  Woolley,  7  Bing. 
651. 

In  the  case  of  a  rescue,  it  will  be  a  good  defence  for  the  te- 
nant, that  the  distress  was  taken  without  cause  or  contrary  to 
law, — as  that  no  rent  was  due,  or  that  the  distress  was  taken 
on  the  highway,  or  the  like, — for  in  such  a  case  the  owner 
may  lawfully  rescue.  Co.  Lit.  160,  161.  But  if  the  goods 
be  once  impounded,  even  although  they  have  been  taken 
without  cause,  the  owner  may  not  break  the  pound,  to 
get  them  out ;  for  they  are  then  in  the  custody  of  the  law. 
Co.  Lit.  47. 
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Besides  the  civil  remedy  above  mentioned,  it  is  a  misde* 
toeuioar  at  common  law,  and  punishable  as  such,  to  break  the 
poand,  in  which  goods  distrained  for  rent  have  been  impounded* 
M  order  to  rescue  them.  1  Russ,  363.  But  a  mere  rescue,  on 
their  way  to  the  pound,  is  the  subject  merely  of  a  civil  action* 
as  above  mentioned,  and  not  of  an  indictment.  JR.  v.  Bradshaw, 
ICar.&P.  233. 


Section  II. 


Remedy  for  Rent  by  Jction, 
1.  Action  of  Debt  for  Rent. 


Otmmmeement,  at  antCfP.  184] : 

Wkemt  heratofbre,  to  wit ,  by 

•  ecrtaia  indentiue  then  made  be- 
tWBm  the  plaintiff  ot  the  one  part, 
«ad  the  defendant  of  the  other  part, 
(eae  part  of  whidi  said  indenture, 
MaM  with  the  aeal  of  the  defend- 
wt,  the  plaintifT  now  brings  here 
i^  eourt,  the  date  whereof  is  the 
dajr  and  year  aforesaid,)  the  plain- 
er dU  demise,  lease,  set,  and  to 
tea  let  onto  the  defendant,  his 
eieeaton,  administrators,  and  as- 
<<|a«,  a  certain  messuage  and 
dedUag-hoQse,  with  the  appurte- 
■saess  (except  as  in  the  said  in- 
4>Mupe  is  aeepted,)  to  have  and  to 
koid  the  said  messuage  and  dwell- 
tag-hoose  with  ^e  appurtenances 
<CMepc  as  albnaaid),  unto  the  de- 
fcnrtsiil,  his  executors,  administra- 

ton  and  assigns,  lh>m  the then 

iMt  past  to  tlie  full  end  and  term 

*f years  then  next  ensuing  and 

^7  to  be  complete  and  enided; 
Twng  and  paying  therefor  yearly 
«^  every  year  to  the  plaintilT,  his 
S(wi  sad  sMsigns  the  clear  yearly 

■MtofjC payable  quarterly  at 

the  Amr  most  usual  feasts  or  days  of 
ptjaent  of  rent  in  the  year,  that  is 
^ny,  on  the  SMh  day  of  March, 
iktHth  day  of  June,  the  29th  day 
«f  flcpiember,  and  the  25th  day  of 
Auenber,  in  each  and  every  year, 
^  erm  and  equal  payments,  and 
ti»e  defendant  did  thereby  for  him- 
mM;  his  execntors,  administrators 
•ad  ssriftts,  covenant,  promise,  and 
e  to  and  with  the  plainUIT,  his 
that    he    the 


defendant,  his  executors,  administra- 
tors or  assigns  slionld  and  would 
well  and  truly  pay  or  cause  to  be 
paid  to  the  plaintiff,  his  heirs  or 
assigns,  the  said  yearly  rent  or  sum 

of  £ ,  at  the  several  days  and 

times  aforesaid;  as  by  the  said 
indenture,  reference  being  there- 
unto had,  will  more  fully  and  at 
large  appear.  By  virtue  of  which 
said  demise,  the  defendant  after- 
wards entered  into  and  upon  all 
and  singular  the  said  demised  pre- 
mises with  the  appurtenances,  and 
became  and  was  possess^  thereof 
for  the  term  so  to  hii^  thereof 
granted  as  aforesaid.  And  the  plain- 
tiff in  fact  saith  that  after  the 
making  of  the  said  indenture,  and 
during  the  term  so  tliereby  granted, 

to  wit,  on ,  a  certain  large  sum 

of  money,  to  wit,  the  sum  of  £-—~- 
of  the  rent  aforesaid,  for  [two  quar- 
ters of  a  year]  of  the  said  term*, 
ending  on  the  day  and  year  last 
aforesaid,  became  and  was  due  from 
the  defendant  to  the  plaintiff,  and 
still  is  in  arrear  and  unpaid  to  the 
plaintiff;  whereby  an  action  hath 
accrued  to  the  plaintiff  to  demand 
and  have  of  and  from  the  defend- 
ant the  said  sum  of  £ .    Yet  the 

defendant,  although  often  requested 
so  to  do,  hath  not  as  yet  paid  the 

said  sum  of  £ ,   or  any  part 

thereof,  to  the  plaintiff;  but  he  to 
do  this  hath  hitherto  wholly  reftised, 
and  still  doth  refuse :  to  the  plaintiiPB 
damage  of  £10 ;  and  thereupon  he 
brings  suit,  &c. 
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As  to  cases  where  the  lessor  has  assigned  his  reversion,  or 
the  lessee  his  term-: — ^it  is  well  established  that  if  a  reversioner 
assign  his  reversion,  the  assignee  may  have  an  action  of  debt 
for  rent.  F.  B.  5  H,  7,  18f),  19  a,  Bro,  Dette,  141,  1  Ro.  Ahr. 
591,  3  Co.  22,  h,  4  Mod,  81,3  Mod.  338,  Carth.  161 .  Allen  v. 
Bryan,  5  fi.  &  C.  512,  or  covenant,  for  a  breach  of  any  cove-*- 
nant  running  with  the  land,  I  Saund.  237.  See  Bro.  Sum.  & 
Lev.  6,  against  the  lessee ;  or  if  the  lessee  have  assigned  his 
term,  the  lessor  or  assignee  of  the  reversion  may  in  like  manner 
have  debt  or  covenant  against  the  assignee  of  the  term.  3  Mod, 
337,  338,  1  Shmv.  199,  Carth.  182,  1  Salk.  80,  81.  See  alto 
Sac.  Abr.  Debt,  C.  D. 

Debt  and  covenant  by  the  lessor  against  the  lessee,  are  transi- 
tory actions,  and  may  be  brought  in  any  county,  because 
brought  by  and  against  the  contracting  parties  themselves ; 
7  Co.  2  a,  Cro.  Jac.  142 ;  and  this  even  although  the  lands 
be  out  of  the  kingdom.  6  Mod.  194,  2  Salk.  651,  2  Sir.  776, 
Carth.  182,  6  Mod.  194.  So,  covenant  by  the  assignee  of  the 
reversion  against  the  lessee,  or  by  the  lessee  against  the  assignee 
of  the  reversion,  is  transitory,  and  may  be  brought  in  any 
county;  for  although  not  between  the  original  contracting 
parties,  yet  as  the  statute  32  H.  8,  c.  34,  transfers  the  privity 
of  contract  as  to  covenants  to  the  assignee,  he  may  bring  this 
action  in  any  county,  in  the  same  manner  as  the  lessor  might. 

1  Saund.  237,  244,  b,  1  Lev.  259.  But  debt  by  the  assignee 
of  the  reversion  against  the  lessee  is  local,  and  must  be 
brought  in  the  county  where  the  lands  lie ;  because  it  is  founded 
upon  ^e  privity  of  estate,  and  not  upon  the  privity  of  contract. 
Cro.  Car.  1 84,  and  see  Id.  143,  T.  Jon.  43.  So,  debt  or  covenant 
by  the  lessor  against  the  assignee  of  the  term,  Carth.  182, 183» 
T.  Jon.  43,  1  WUs.  165,  or  by  the  executor  of  the  lessor,  Ho6, 
37,  or  covenant  by  the  assignee  of  the  term  against  the  lessor^ 
5  Co.  17  a,  F.  N.  B.  146,  C.  are  local,  and  must  be  brought 
in  the  county  where  the  lands  lie.  So,  debt  or  covenant  by 
the  assignee  of  the  reversion  as;ainst  the  assignee  of  the  term» 
3  Mod.  337,  338,  1  Show.  199,  Carth.  182,  1  Salk.  80,  81,  or 
covenant  by  the  assignee  of  the  term  against  the  assignee  of 
the  reversion,  5  Co.  17,  a,  F.  N.  B.  i46,  C,  is  local,  and  the 
Tenue  must  be  laid  in  the  county  in  which  the  land  lies.  Debt 
or  covenant  by  the  lessor  against  the  executor  of  the  lessee, 
for  arrears  of  rent,  &c.,  accrued  in  the  testator's  lifetime,  ia 
transitory ;  but  if  brought  for  rent,  &c.,  accrued  in  the  exe- 
cutor's time,  it  is  local,  because  the  executor  is  then  charge- 
able as  assignee.      Latch^   262,  271,   3  Co.  24,    1  Sid.  266, 

2  Lev.  80. 

If  the  rent  be  reserved  half-yearly,  quarterly,  monthly,  or  even 
weekly,  an  action  lies  for  each  payment  as  it  becomes  due. 
Co.  Lit.  476,  292  6,  Ro.  Abr.  601,  Bac.  Abr.  Debt,  B. 
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By  Stat.  8  Ann.  c.  14,  s.  4,  reciting  that  no  action  of  debt 
then  lay  against  a  tenant  for  life  or  lives,  for  any  arrears  of 
rent,  during  the  continuance  of  such  life  or  lives,  it  is  enacted 
that,  thereafter,  it  should  be  lawful  for  any  persons  having  any 
rent  in  arrear  or  due  upon  any  lease  or  demise  for  life  or  lives^ 
to  bring  an  action  of  debt  for  such  arrears  of  rent,  in  the  same 
manner  as  they  might  have  done  in  case  such  rent  were  due 
and  reserved  upon  a  lease  for  years. 

It  often  happens  that  an  instrument,  purporting  to  be 
merely  an  agreement  for  a  lease.  Is  in  effect  a  lease,  as  contain- 
ing words  of  present  demise  ;  for  before  the  recent  stat.  8  &  9 
Vict.  c.  106,  s.  3,  it  was  not  necessary  that  a  lease  should  be 
by  deed,  nor  is  it  necessary  that  it  should  be  in  any  set  form 
of  words.  It  is  not  necessary  here  to  consider  the  cases  decided 
upon  this  subject ;  as  we  have  already  discussed  the  matter 
folly,  ante,  p.  22,  &c.,  where  the  reader  will  find  the  distinction 
formerly  established  between  a  mere  agreement  for  a  lease  and 
that  which  in  law  is  a  lease,  illustrated  by  a  number  of  cases,. 
See  also  Doe  v.  Benjamin,  9  Ad,  &  El.  644.  Bicknell  v.  Hood, 
5  Mees.  &  fV.  104.  Chapman  et  aL  v.  Towner,  6  Id.  100, 
Brashier  v.  Jackson,  Id.  649.  Gore  et  ux.  v.  Lloyd,  12  Id.  463. 
JonetY.  Reynolds,  10  Law  J.  123  qb.,  1  Q.  B.  506.  Perring  et 
al.  V.  Brook,  7  Car.  &  P.  360.  Doe  v.  Detry,  9  Id.  494.  Doe  v^ 
Morgan  et  al.  14  Law  J.  5,  cp.  Curling  v.  Mills,  6  Man.  & 
Gr.  173.  At  present,  however,  by  stat.  8  &  9  Vict.  c.  106, 
8.  3,  a  lease,  required  by  law  to  be  in  writing,  of  any  tenements 
or  hereditaments,  made  after  the  first  day  of  October  one 
thousand  eight  hundred  and  forty-five,  shall  be  void  at  law, 
onless  made  by  deed.  So.  if  it  do  not  contain  words  of  present 
demise,  even  although  it  be  under  seal,  it  is  no  lease,  but  it 
may  operate  as  an  agreement  for  a  lease.  The  distinction  is 
material  with  respect  to  the  stamp,  the  stamps  being  different 
upon  the  different  instruments.  It  is  also  material  with  respect 
to  the  form  of  action ;  for  if  it  be  a  mere  agreement  and  not  a 
lease,  debt  will  not  lie  for  the  rent,  as  upon  a  demise,  but 
merely  assumpsit  upon  the  agreement,  or  assumpsit  or  debt 
for  use  and  occupation. 

If  the  demise  be  by  parol,  or  by  writing  not  under  seal,  of 
comse  the  above  form  of  declaration  cannot  be  adopted.  In 
that  case,  and  indeed  even  in  cases  where  the  demise  is  by  deed» 
1  Sound.  216,  n.  1  (unless  it  be  a  lease  of  tithes  or  other  in- 
corporeal hereditament,  2  Sound.  297»  n.  1,)  the  plaintiff  may 
dedare  in  the  following  form : — 


Declaration  for  Rent,  without  setting  out  a  Deed. 

Middlesex  to   wit:    A.  B.,  the     attorney,  complains  of  CD.,  the  de- 
fiaiaaw  in  this  suit,  by  £.  F.,  his    fendant  in  this  suit,  who  has  been 
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0«mmoned  (o  answer  the  said  plain- 
tiff in  an  action  of  debt :  whereas 
the  plaintiff  heretofore,  to  wit,  on 

,  demised  to  the  defendant  a 

certain  messuage  with  the  appurte- 
naaoes,  to  have  and  to  hold  the  same 
to  the  defendant,  from  the  day  and 
year  aforesaid,  for  a  certain  term  of 
years,  to  wit,  for  and  during  and 

until  the  full  end  and  term  of 

years  ttien  next  ensuing,  and  Ailly  to 
be  complete  and  ended,  yielding  and 
paying  therefor  yearly  and  every 
year  during  the  said  term  the  dear 
yearly  rent  of  £ ,  payable  quar- 
terly, at  the  four  most  usual  feasts 
or  days  of  payment  in  the  year,  that 
is  to  say,  on  the  25th  day  of  March, 
<m  theSithdayof  June,  on  tbeS9th 
4ay  of  September,  and  on  the  25th 
day  of  December  in  each  and  every 
y«ar  during  the  said  term,  by  even 
and  equal  quarterly  payments ;  by 
virtue  of  which  said  demise  the  said 
defendant,  on  tlie  day  and  year  first 
aforesaid,  entered  into  the  said  de- 


mised premises  with  the  appurte- 
nances, and  became  and  was  pos- 
sessed thereof  from  thenceforth  for 
the  term  aforesaid ;  and  that  after- 
wards and  during  the  term  afore- 
said, to  wit,  on  the  29th  day  of 
September  in  the  year  of  our  Lord 
1845,  a  large  sum  of  money,  to  wit, 
tfie  sum  of  £ ,  of  the  rent  afore- 
said, for  the  space  of  [one  quarter 
of  a  year]  ending  on  the  day  and 
year  last  aforesaid,  became  and  was 
due  and  pavable  from  the  defendant 
to  the  plaintiff  and  still  is  in  arrear 
and  unpaid  to  the  plaintiff :  where- 
by an  action  hath  accrued  to  the 
plaintiff  to  demand  and  have  of  and 
from  the  defendant  the  said  sum  of 

£ .  Yet  the  defendant,  although 

often  requested  so  to  do,  hath  not  a* 

yet  paid  the  said  sum  of  £ ,  or 

any  part  thereof  to  the  plaintiff,  but 
he  to  do  this  hath  hidierto  wholljr 
refused,  and  still  doth  refuse:  to 

the  plaintiff's  damage  of  £ ,  and 

therefore  he  brings  suit,  ice. 


You  cannot  join  a  count  for  use  and  occupation  with 
this,  or  with  tlie  form,  ante,  p.  139,  in  the  same  declaration. 
R.  G.  H.  4  W,  4, «.  5. 


General  lime  and  Evidence  under  it. 


The  general  issue  to  the  declaration  for  rent  on  a  lease,  tntie, 
p.  139,  is  non  est  factum ;  under  which  the  plaintiff  must  prove 
the  execution  of  the  lease. 

The  general  issue  (if  indeed  it  may  be  called  such)  to  this 
last  form  of  declaration,  supra,  is  non  dimisit,  concluding  to  the 
country.  Bui.  N.  P.  170.  Formerly  nil  debet  wa^  deemed 
a  good  plea  ;  but  now  it  is  no  longer  so ;  R.  G.  H.4  fV.  4  i 
and  nunquam  indebitatus  is  allowed  only  in  debt  on  simple 
contract.  In  all  other  cases,  where  nU  debet  could  formerly 
be  pleaded,  tlie  defendant  must  now  either  deny  specifically 
aome  matter  of  fact  alleged  in  the  declaration,  or  plead  specially 
in  confession  and  avoidance.  Id.  Where  the  declaration 
stated  a  demise  of  a  messuage,  land,  and  premises,  with  the 
appurtenances,  and  the  proof  was  of  a  demise  of  a  house  and 
land,  together  with  the  furniture,  utensils,  and  implements,  the 
court  held,  that  as  the  rent  issued  out  of  the  realty  only,  and 
not  out  of  the  furniture,  Sec.  it  was  sufficient  to -allege  a  demise 
of  the  realty  alone,  and  therefore  that  this  was  not  a  yariance. 
Farewell  v.  Dickinson,  6  B.  &  C.  251.  Where  the  declaratioa 
stated  a  demise  from  year  to  year,  and  an  assignment  oi  the 
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term  to  the  defendant,  and  the  evidence  was  of  an  agreement 
for  a  lease  for  seven  years,  at  a  certain  rent,  an  occupation  for 
a  year  under  that  agreement  and  a  payment  of  two  quarters^ 
rent,  by  the  tenant,  and  an  assignment  by  the  tenant  of  his  in- 
terest to  the  defendant :  the  court  held  that  the  evidence  sup. 
pcMted  the  declaration ;  it  proved  that  this  was  in  law  a  tenancy 
from  year  to  year,  and  if  so,  the  tenant  had  a  good  assignable 
interest.    Braythwayte  v.  Hitchcock,  10  Mees.  &  W.  494. 

If  a  written  lease  be  given  in  evidence,  it  most  be  correctly 
stamped.     See  as  to  the  stamp  on  leases,  ante,  p.  39. 

An  instrument  purporting  to  be  a  lease,  if  not  signed  or 
executed  by  the  lessor,  does  not  require  a  stamp  as  such.  Doe 
V.  W^tggtfw,4  Q.  5.  367. 

Where  an  unstamx>ed  lease  is  afterwards  stamped  by  order 
of  the  commissioners,  it  is  the  stamp  which  is  required  by  law 
It  that  time  that  must  be  affixed  to  it ;  and  this  will  be  deemed 
saiBcient,  although  a  greater  stamp  would  have  been  required 
at  the  date  of  the  instrument.  Buckworth  v.  Simpson  et  al., 
\Cr.M.&R.  834. 


Plea,  Riens  in  Arrear, 

The  defendant,  O.  H.,    by    his  or  unpaid,  in  manner  and  fonn  as- 

tttorney,  says  that  no  part  of  the  the  plaintiffhath  above  in  Ids  decla- 

■aM  rent  in    the  said  dedaration  ration   alleged:    and   of   this   the 

■ntioaed,  wm,  it  the  time  of  the  defendant  puts  fatuuetf  upon  the 

Qoaaeneement  of  thisauU,  in  arvear  country,  &e. 

Where,  in  debt  for  rent,  the  defendant  pleaded  that  "  nothing 
of  the  rent  is  in  arrear  and  unpaid,"  the  court  held  the  plea  to 
be  good ;  it  was  the  same  as  nii  ddtet,  which  was  also  in  the 
present  tense,  and  related,  not  to  the  time  of  the  plea  pleaded,, 
bat  to  the  commencement  of  the  action,  ffetmer  t.  Theobald^ 
Cowp,  58S. 

'    Evidence. 

Although  in  form,  the  onus  of  proving  this  issue  is  upon  the 
plaintiff,  yet  as  it  will  be  sufficient  for  him  to  prove  the  tenancy, 
either  by  proving  the  lease,  if  there  be  one,  or  proving  the  oc- 
cupation at  the  defendant  and  payment  of  former  rent,  from 
which  a  parol  demise  will  be  presumed,  the  defendant  will  be 
obliged  to  prove  the  actual  payment  of  the  rent.  And  a  receipt 
for  rent  due  at  a  particular  time,  will  be  good  presumptive  evi- 
dence  that  all  previous  rent  has  been  paid ;  but  this,  like  every 
other  presumption,  may  be  rebutted,  or  it  may  be  shown  that 
the  receipt  itself  was  obtained  coUusiveljr  and  by  fraud.  Skaife 
V.  Jaekton,  3  B.  &  C.  421.  Farrar  etal,  v.  Hutchmson,  9  Ad.  & 
0.641. 


L. 
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Plea,  Eviction. 

The  defendant,  by  6.  H.,  his  at-  mises,   and   then  ejected,   expelled 

torney,  says  tiiat  the  plaintiff,  after  put  out,  and  amoved  the  defendant 

the  makingr  of  the  said  indenture  fh>m  the  possession  thereof,    and 

[or  demise],  and  before  any  part  of  kept  and  continued  the  defendant 

the  rent  in  the  declaration   men-  so  ejected,  expelled,  put  out,  and 

tioned  became  due,  to  wit,  on ,  amoved,  from  thence  hitherto  :  and 

with  force  and  arms,  &c.,  entered  this  he  the  defendant  is  ready  to 

into  and  upon  the  demised    pre-  verily. 

The  plea  must  state  an  eviction  or  expulsion  of  the  defend- 
ant, out  of  all  or  some  part  of  the  demised  premises ;  he  must 
be  put  out  of  possession ;  1  Saund.  204,  n,  2  Co.  Lit.  148  6; 
a  mere  trespass  by  the  lessor  will  not  be  sufficient.  Id.  Hunt 
V.  Cope,  Cotcp.  242.  Roper  v.  Lloyd,  T.  Jon.  148.  And  the 
plea  must  state  an  eviction  and  expulsion  of  the  lessee  by 
the  lessor,  and  a  keeping  of  him  out  of  possession  until  after 
the  rent  became  due ;  otherwise  it  will  be  bad.  Reynolds  v. 
Buckle,  Hob.  326.  Page  v.  Parr,  Sty.  432.  Buskell  v.  Lech- 
mere,  1  Ld.  Raym.  370.  Where  the  lessee  of  certain  land  for 
a  year  accepted  the  lease,  and  entered  upon  the  land,  but  he 
then  found  eight  acres  of  it  in  the  possession  of  another 
person,  entitled  under  a  prior  lease  from  the  lessor,  and  that 
person  kept  possession  of  the  eight  acres  until  a  half  year's 
rent  became  due,  and  excluded  the  lessee  from  the  enjoy- 
ment during  that  period,  the  lessee  continuing  in  possession 
of  the  remainder :  it  was  holden  that  the  demise  was  wholly 
void  as  to  the  eight  acres,  and  that  the  rent  was  not  apportion- 
able ;  that  ai  there  was  no  valid  demise  of  the  whole  subject- 
matter,  nor  any  distinct  rent  reserved  for  that  part  of  which 
there  was  a  valid  demise,  the  lessor  was  not  entitled  to  distrain 
for  the  whole  or  any  part  of  the  rent.  Neale  v.  M*Kemie,  in 
€iror,  I  Mees.  &  W*  747. 

Plea,  Term  Assigned. 

The  defendant,  by  O.  H.,  his  attor-  demised  premises  with  the  appar- 

aey,  says  that  after  tlie  making  of  tenances  ;   by  virtue  of  which  said 

the  said   demise   [or  indenture]  in  indenture  of  assignment,  the   said 

the  declaration  mentioned,  and  be-  J.  S.   then  entered   into  the   said 

fore  any  part  of  the  said  rent  in  the  demised  premises  with  the  appur- 

declaration  mentioned  became  due  tenances,    and  became    and    was 

and  payable,   to  wit,   on ,   he  thereof  possessed  for  the  residue  of 

the  defendant,  by  a  certain  inden-  the  said  term  therein  then  to  come 
ture  of  assignment  by  him  then  and  unexpired,  whereof  the  plain- 
made,  and  duly  signed  by  him  and  tiff  then  had  notice ;  and  the  defend- 
sealed  with  his  seal,  did  bargahi,  sell,  ant  ftirther  saith  that  the  plaintifi; 
assign,  transfer,  and  set  over  to  one  after  the  entry  of  the  said  J.  8. 
J.  S.  all  the  right,  title.  Interest,  into  the  said  demised  premises  with 
term  of  yeais  then  to  come  and  un-  the  appurtenances,  by  virtue  of  the 
expired,  property,  claim,   and  de-  said  indenture   of  assignment,    to 

mand  whatsoever  of  him,   the  de-  wit,  on ,  did  accept  and  receive 

fendant  of  in  and  to  the  said  several  of  and  from  the  said  J.  S.  a  cer^ 
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tain  large  sum  of  mone^,  to  wit,  the  said  J.  S.  as  hig  tenant  of  the 

the  sum  of  £- for  the  rent  afore-  said  demised  premises :  and  this  the 

said,  in  form  aforesaid  reserved  and  defendant  is  ready  to  yerifj. 
made  payable,  and  then  accepted 

This  is  A  good  plea  to  debt  for  rent,  but  not  to  an  action  of 
covenant.  3  Co.  24,,  b,  Thunhy  y.  Plant,  1  Saund^  240, 
2  Sound.  302,  n.  5. 

Other  Pleas, 

It  is  a  good  plea  to  say  that  the  plaintiflf  levied  the  whole 
amcnrnt  of  the  rent  claimed,  or  a  certain  part  of  it,  by  distress 
and  sale.  But  it  is  no  answer  to  an  action  for  rent,  to  say 
that  the  plaintift  distrained  goods  to  the  value  of  the  rent,  if 
in  fiurt  he  have  sold  them  for  a  less  sum ;  if  he  have  sold 
them  at  too  low  a  price,  the  tenant's  remedy  is  by  action. 
Effard  v.  Burgess,  I  Moody  &  R,  23. 

Any  payment  a  tenant  is  compelled  to  make  for  his  land- 
lord, may  be  made  the  subject  of  a  plea  in  an  action  by  the 
latter  for  rent;  see  Clumell  v.  Read,  7  Taunt.  50.  Taylor y, 
Zamira,  6  Taunt,  524.  Dyer  v.  Bowley,  2  Bing,  94 ;  as  if, 
upon  default  of  his  landlord  to  pay  rent  due  to  the  head  land- 
lord, he  pay  the  rent,  under  an  apprehension  that  the  latter 
may  distrain  his  goods  for  it,  he  may  make  such  payment  the 
subject  of  a  plea  to  an  action  by  his  landlord  for  rent  whicli 
aocmed  due,  either  before  or  after  it.  See  Carter  v.  Carter, 
5  Bmg.  406 ;  and  see  Saprford  v.  Fletcher,  AT,  R,  511, 

If  by  the  terms  of  the  lease,  the  tenant  may  determine  it  by 
notice,  and  he  does  accordingly  determine  it,  and  quits  posses- 
sion, he  may  plead  this  to  an  action  for  any  rent  subsequently 
aocraing.  See  Cadby  v.  Martinez,  9  Law  /.  281,  qb.  See  a 
plot  of  a  discharge  of  the  plaintiff  under  the  Insolvent  Act, 
and  payment  to  hS&  assignee ;  Partington  v.  Woodcock,  6  Ad, 
k  El.  690 ;  a  plea  of  judgment  for  the  defendant  in  a  former 
action  for  the  same  cause.  Carter  v.  James,  13  Mees.  &  W.  137. 
He  cannot,  however,  plead  any  matter  in  denial  of  his  land- 
bid's  Utle,  see  HaU  v.  Butler  et  at.,  10  Ad,  &  El,  204.  Parker 
V.  Manmng,  7  T,  R,  537,  unless  the  latter's  interest  have  been 
determined  by  effluxion  of  time,  or  by  act  of  law.  See  Hill  y. 
Samders  m  error,  4  B.  &  C  529.  And  if  the  letting  were  by 
indentare,  the  tenant  is  estopped  from  denying  it.  fVUkins  t. 
Wmgate,  6  T,  R.  62.  Parker  v.  Manning,  7  Id.  537.  Blake 
▼.  PorOer,  8  T.  R,  487. 

Bot  it  is  no  defence,  that  the  demised  premises  have  beea 
burnt  down,  and  have  not  been  rebuilt ;  Balfour  v.  Weston, 
IT.R.  312.  Izon^i,  Gorton,  5  Bing,  N.  C.  501.  Packer  y, 
Oibbmu.  1  Oale  &  D.  10.  Baker  v.  HoltzapfeU,  4  Taunt.  45 ; 
nor  win  a  court  of  equity  in  general  interfere  in  such  a  case. 
BHtzapfeU  v.  Baker,  lSVes.\  15. 
h 
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Covenant  for  Rent. 


2.  Action  of  Covenant  for  Non-payment  of  Rent. 


Commeneemewt,  as  ante,  p.  141, 
to  the  fcordt  in  an  action  of]  cove- 
nant :  Whereas  heretofore,  to  wit,  on 

,  by  a  certain  indenture  tiien 

made  between  the  plaintiff  of  the  one 
part,  and  the  defendant  of  the  other 
part,  (one  part  of  which  said  inden- 
ture, sealed  with  the  seal  of  the  de- 
fendant, the  plaintiff  now  brings 
here  into  court,  the  date  whereof 
is  the  day  and  year  aforesaid,)  the 
plaintiff  did  demise,  lease,  set,  and 
to^  form  let  unto  the  defendant,  his 
executors,  administrators,  and  as- 
signs, certain  premises  particularly 
mentioned  and  described  in  the  said 
Indenture  (except  as  therein  is  ex- 
oq;>ted,)  to  have  and  to  hold  the  said 
premises  with  the  appurtenances 
(except  as  aforesaid)  unto  the  de- 
fendant, his  executors,  administra- 
tors, and  assigns,  for  a  certain  term 
therein  mentioned  *  and  still  unex- 
pired, yielding  and  paying  therefor 
yearly  and  every  year  to  tiie  plain- 
tiff, his  heirs  and  assigns,  the  clear 
yearly  rent  of  £ ,  payable  [quar- 
terly, at  the  four  most  usual  feasts 
or  days  of  payment  of  rent  in  the 
year ;  that  is  to  say,  on  the  8&th  day 
of  March,  the  24th  day  of  June,  the 
SOth  day  of  September,  and  the  25th 
day  of  December,  in  each  and  every 
year  during  the  said  term,  by  even 
and  equal  payments ;]  and  the  de- 


at  the  several  days  and  times  afore- 
said;] as  by  the  said  indenture,  re- 
ference bebig  thereunto  had,  will 
more  fully  and  at  large  appear. 
By  virtue  of  which  said  demise,  the 
defendant  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  entered  into 
and  upon  all  and  singular  the  said 
demised  premises,  with  the  appur- 
tenances, and  became  and  was  pos- 
sessed thereof  for  the  term  so  to  him 
thereof  granted  as  aforesaid.  And 
the  plaintiff  in  fact  saith,  that  the 
defendant  hath  not  paid  or  caused 
to  be  paid  to  the  plaintiff  the  said 

yearly  rent  or  sum  of  £ ,  at  the 

several  days  and  times  aforesaid ; 
but  on  the  contnry  thereof,  after 
the  making  of  the  said  indenture 
and   during  the  term   so  thereby 

granted,  to  wit,  on ,  a  certain 

large  sum  of  money,  to  wit,  the  sum 

of  £ ,  of  the  rent  afwesaid,  for 

[two  quarters  of  a  year,]  of  the  said 
term,  ending  on  the  day  and  year 
last  aforesaid,  became  and  was  doe 
ftom  the  defendant  to  the  plaintiff, 
and  still  is  in  arrear  and  unpaid  to 
the  plaintiff,  contrary  to  the  tenor 
and  effect,  true  intent  and  meaning, 
of  the  said  indenture,  and  of  the  said 
covenant  of  the  defendant  by  him 
in  that  behalf  so  made  as  aforesaid. 
And  so  the  plaintiff  says,  that  the 
defendant,  although  often  requested 


aou  equui  ytuywuKuvt  yj  uiiu  kuo  ue-      aeienaani,  uiuiuuif^u  uneu  rtni^ 

fondant  did  thereby,  for  himself,  liis     so  to  do,  hath  not  kept  the  said 


executors,  administrators,  and  as- 
signs, covenant,  promise,  and  agree 
to  and  with  the  plaintiff,  his  heirs 
and  assigns,  that  he  the  defendant, 
his  executors,  administrators,  or 
assigns,  [should  and  would  well  and 
truly  pay  or  cause  to  be  paid  to  the 
plaintiff,  his  heirs,  or  assigns,  the 
said  yearly  rent  or  sum  of  £- — , 


naut,  60  by  hfm  made  as  aforesaid, 
but  hath  broken  the  same,  and  to 
keep  the  same  with  the  said  plain- 
tiff hath  hitherto  whoUy  neglected 
and  refused,  and  still  doth  neglect 
and  reftise:  to  the  plaintiff's  da- 
mage of  £ ;  and  thereupon  be 

brings  suit,  &c. 


Tbe  lessee  is  always  liable  upon  his  covenants,  during  the 
term,  although  he  may  have  assigned  it  to  another ;  he  cannot 
even  plead  a  tender  of  the  rent  by  the  assignee.  Orgill  v.  Kerns- 
head,  4  Taunt.  642.  And  the  lessor's  having  accepted  the  as- 
signee as  his  tenant,  by  receiving  rent  from  him,  makes  no  dif- 
ference in  this  respect ;  it  is  no  defence  whatever  in  covenant, 
Barnard  v.  Godscall,  Cro.  Jac,  309,  BuL  N.  P.  169,  although 
it  would  be  a  defence,  in  debt  for  the  rent,  if  the  acceptance,, 
or  some  assent  of  the  lessor  equivalent  to  it,  be  pleaded  and 
proved,  but  not  otherwise.  Wadham  y.  Marlow,  8  East,  314, 
1  H.  Bl.  438,  n.  In  no  case,  however,  can  the  landlord  main- 
tain this  action  against  a  mere  under  lessee.  Balford  v.  Batchy 
1  Doug.  183. 
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In  stating  the  breach,  it  is  not  sufficient  to  state*  it  generally 
in  the  negative  of  the  covenant ;  but  it  roust  be  shown  that  a 
certain  sum  of  the  rent  in  question  became  due  during  the 
term,  and  that  it  was  and  still  is  in  arrear  and  unpaid.  The 
statement  of  the  day  on  which  it  became  due  is  immaterial, 
and  not  traversable.  Baden  v.  Flighty  3  Bing.  N.  C.  685.  And 
see  4  Id,  35.  Where  the  term  was  stated  to  be  for  seven  years 
(wanting  seven  days)  from  the  25th  March,  1828,  and  the 
breach  stated  that  a  certain  sum  for  two  quarters'  rent  became 
dae  on  the  25th  March,  1835 :  the  court  held  that  as  tlie  cove> 
aant  was  to  pay  a  certain  rent  yearly,  by  quarterly  payments, 
the  breach  was  properlv  assigned.  Hopkvwt  v.  Helmore,  8  Ad. 
ft  &.  4r>3. 

If  the  defendant  have  in  fact  paid  the  rent  up  to  the  time  of 
the  commencement  of  the  action, — if  he  paid  it  before  or  on 
the  day,  be  may  traverse  the  non-payment,  see  1  Arch.  N,  P. 
368 ;  if  he  paid  it  after  the  day,  he  may  plead  the  payment  by 
way  of  accord  and  satisfaction.  See  1  Arch,  N.  P.  3Tl.  But 
he  cannot  plead  riens  in  arrear,  for  that  would  confess  the 
breach  of  covenant,  and  would  go  merely  in  mitigation  of  da- 
mages. Hare  \.  SaviUe,  1  Brownl.  19.  There  is  a  distinction 
in  this  respect  between  debt  for  rent  and  covenant ;  in  the 
former  riens  in  arrear  is  a  good  plea,  in  the  latter  not.  War- 
ner  T.  Theobald,  Cowp.  588.  Even  where  the  breach  was,  that 
during  the  term,  to  wit,  on  the  25th  March,  1826,  £66  5«. 
for  two  quarters,  ending  the  day  aforesaid,  became  and  is  still 
due  and  in  arrear,  and  the  defendant  pleaded  that  no  quarter's 
vent  ending  the  25th  March,  then  became  due,  &c. :  the  plea 
was  bolden  bad ;  as  it  could  not  traverse  the  day,  it  was  nothing 
■sore  than  riens  in  arrear,  and  that  was  a  bad  plea  in  covenant. 
Bisden  ▼.  FUght,  3  Bing.  N.  C.  685.    And  see  4  Id.  35. 

That  the  plaintiff,  or  some  other  person  by  title  paramount, 
before  the  rent  in  question  became  due,  ejected  and  expelled 
the  defendant  from  the  demised  premises,  or  part  of  them, 
wvmld  be  a  good  answer  to  the  action.  And  in  such  a  ease, 
if  the  action  be  brought  against  the  lessee  himself,  the  rent 
cannot  be  apportioned,  as  the  action  is  founded  on  the  privity 
of  contract  merely :  but  where  the  action  is  brought  against 
the  assignee  of  the  lessee,  the  rent  is  apportionable,  the  action 
being  founded  on  the  privity  of  estate,  not  privity  of  contract. 
Stevenson  v.  Lombard,  2  East,  575.  And  see  Neale  v.  Mac- 
kemzie,  1  Mees.  8f  W.  747.  Where  in  covenant  for  rent  upon 
a  lease  of  tolls,  the  plea  stated  that  the  plaintiff  entered  upon 
a  certain  portion  of  the  tolls,  and  ejected  and  expelled  the  de- 
fendant from  the  possession  thereof,  and  kept  and  continued 
htm  expelled,  &c.,  from  thence  hitherto ;  and  the  replication 
was,  that  the  plaintiff  did  not  enter,  &c.,  or  eject  or  expel  the 
defendant,  modo  et  formd :  the  court  of  Exchequer  held  the 
replication  bad  on  special  demurrer,  as  traversing  the  entry, 
A2 
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which  was*  wholly  iminaterial ;  Palmer  et  al.  v.  Goden  et  al,, 
7  Mees,  &  IV,  486 ;  but  the  court  of  error  held,  that  as  the 
statement  of  the  entry  in  the  plea  was  immaterial*  a  traverse 
of  it  did  not  yitiate  the  traverse  of  the  expulsion.  Id.  8  Meet* 
&  fV.  890. 

3.  Action  for  Use  and  Occupation. 

In  what  cases."]  In  all  cases  where  there  is  a  demise,  actual 
or  implied,  without  deed,  the  landlord  may  recover  an  equiva- 
lent for  the  use,  occupation  or  holding  of  the  demised  premises, 
by  action  of  assumpsit  or  debt.  Formerly  this  was  not  so  : 
if  there  were  a  demise,  the  landlord  must  have  sued  in  debt  for 
rent.  But  by  stat.  II  G.  2,  c.  19,  s.  14,  "to  obviate  some 
difficulties  that  many  times  occur  in  the  recovery  of  rents, 
where  the  demises  are  not  by  deed,"  it  is  enacted  that  "  it 
shall  and  may  be  lawful  to  and  for  the  landlord  or  landlords, 
where  the  agreement  is  not  by  deed,  to  recover  a  reasonable 
satisfaction  for  the  lands,  tenements  or  hereditaments  held  or 
occupied  by  the  defendant  or  defendants,  in  an  action  on  the 
case  for  the  use  and  occupation  of  what  was  so  held  or  enjoyed ; 
and  if  in  evidence  on  the  trial  of  such  action,  any  parol  demise^, 
or  any  agreement  (not  being  by  deed),  whereon  a  certain  rent 
was  reserved,  shall  appear,  the  plaintiff  in  such  action  shall  not 
therefore  be  nonsuited,  but  may  make  use  thereof  as  an  evi- 
dence of  the  quantum  of  the  damages  to  be  recovered."  The 
action  on  the  case,  here  mentioned,  means  an  action  of  assump« 
sit,  which  is  an  action  on  the  case  on  promises.  But  the  action 
of  debt,  also,  will  lie  for  use  and  occupation,  Stroud  v.  Rogers, 
6  T.  R.  62  n.  WUkins  v.  Wingate,  6  T.  R.  62.  King  v.  Fraser, 
6  East,  348.  Egler  v.  Marsden,  5  Taunt.  25,  even  although 
there  be  a  demise,  provided  it  be  not  under  seal;  Gihim 
v.  Kirk,  1  Q.  B.  850 ;  and  this,  independently  of  the  above 
statute.  Id.  But  where  ejectment  is  brought  against  a  tenant, 
although  the  lessor  of  the  plaintiff,  in  such  a  case,  may  main- 
tain an  action  for  use  and  occupation,  to  recover  the  rent  pay- 
able up  to  the  time  of  the  demise  laid  in  the  declaration,  he 
cannot  in  such  action  recover  an  equivalent  for  the  occupation 
beyond  that  time ;  for  it  would  be  inconsistent  to  treat  him  as 
a  trespasser  by  the  ejectment,  and  as  being  legally  in  possession 
by  the  action  for  use  and  occupation,  at  the  same  time.  Birch 
V.  Wright,  I  T.  R.  378.  See  Doe  v.  Batten,  Cowp.  243,  246, 
semb.  cont. 

By  whom.']  If  there  be  a  demise,  the  action  may  be  brought 
by  the  lessor,  or  person  having  the  immediate  reversion ;  or 
by  the  assignee  of  the  reversion,  Lumley  v.  Hodgson,  16  Bast, 
99.  Rennie  v.  Robinson,  1  Bing.  147,  for  rent  accruing  subse- 
quently to  the  assignment,  Mortimer  v.  Preedy,  3  Mees.  &  fV. 
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602,  if  he  have  the  legal  estate ;  Cohh  v.  Carpenter,  2  Camp. 
13,  n ;  or  by  a  mortgagee  of  the  reversion ;  Raw$on  v.  Eicke, 

7  Ad.  8t  El.  451 ;  by  the  grantee  of  an  annuity,  to  whom  the 
lessor  has  conveyed  the  demised  premises  as  security.  Birch  v. 
Wright,  1  T.  R.  378.  But  this  action  cannot  be  maintained  by 
a  cestai  que  trust,  where  the  letting  has  been  by  the  trustee ; 
Morgeii  v.  Paul,  2  Man.  &  R.  303 ;  nor  by  any  person  claiming 
wider  the  cestui  que  trust,  such  as  tenant  by  elegit,  or  the  like ; 
Harrit  v.  Booker,  12  Moore,  283 ;  nor  by  an  agent  of  the  lessor. 
Bvans  ▼.  Evans,  3  Ad.  &  EL  132.  But  it  will  lie  at  the  suit  of 
a  corporation  aggregate,  as  well  as  by  an  individual.  Dean  8f 
Ch.  of  Rochester  v.  Pearce,  1  Camp.  465.  Mayor  of  Stafford 
▼.  TiU,  4  Bing.  75.  Southwark  Bridge  Comp.  v.  Sills,  2  Car. 
&P.  371. 

The  action  will  lie,  also,  although  there  be  but  a  mere  agree- 
ment for  a  lease.  See  ante,  p.  148.  So  it  will  lie  in  all  cases 
where  a  demise  may  be  implied.  See  ante,  p.  65.  So  it  will 
lie,  although  the  plaintiff  have  parted  with  the  whole  of  his  in- 
terest to  the  defendant,  if  he  have  reserved  a  rent,  and  the 
defendant  have  agreed  to  pay  it ;  Baker  v.  Gosling,  1  Bing. 
N.C.  19;  or  it  will  lie  by  the  executor  of  such  assignor.  Id. 
But  it  wiU  not  lie  by  a  person  merely  claiming  the  estate,  against 
the  occupiers  of  it.  who  have  never  holden  under  him, — ^how- 
ever good  the  title  of  such  claimant  may  be.  See  Cripps  v. 
BUmk,  9  D.Sc  Ry.  480. 

Against  wham.']  Where  there  is  a  demise,  the  action  will  lie 
against  the  tenant,  although  he  may  have  underlet,  and  the 
premises   be  occupied  by  his  undertenant;    Bull    v.  Sibbs, 

8  T.  R.  327.  fVanng  v.  King,  8  Mees.  &  fT.  571 ;  and  it  will 
fie  against  him,  even  for  a  time  his  undertenant  may  have 
holden  over  against  his  consent.  Ibbs  v.  Richardson,  9  Ad.  & 
El.  849.  So,  where  the  defendant,  in  expectation  of  a  lease  by 
nidenture,  which  he  agieed  to  take  from  the  plaintiff,  procured 
attornments  from  some  of  the  tenants,  and  received  rent  from 
others ;  it  was  holden  that  he  was  liable  to  the  plaintiff,  as  for 
use  and  occupation.  NealY.Sunnd,  2  Cr.&  J.  377.  But  if 
tiie  landlord  accept  of  the  undertenant  as  his  tenant,  and 
distrain  upon  him  for  rent,  he  cannot  afterwards  sue  the  original 
tenant  in  an  action  for  use  and  occupation.  Thomas  v.  Cook, 
2  B.  &  ^.  1 1 9.  fValls  V.  Atcheson,  3  Bing.  462.  Hall  v.  Burgess, 
5  B.  &  C.  332.  The  action  will  lie,  also,  by  the  lessor  against 
the  assignee  of  the  term.  But  where  the  tenant  assigned  all 
his  goods,  estate  and  effects  to  trustees,  for  the  benefit  of  his 
creditors,  it  was  holden  that  the  lessor  could  not  sue  the 
trustees  for  use  and  occupation,  without  proving  that  they  had 
actually  occupied ;  and  that  their  merely  putting  persons  upon 
tiie  premises,  temporarily,  to  take  care  of  the  goods,  was  not 
such  an  ocoupation.    How  v.  Kennett,  3  Ad.  &  El.  659.    So, 
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if  the  lessee  become  bankrupt,  the  lessor  may  sue  the  assignees 
for  use  and  occupation,  if  they  actually  occupy;  Gibson y. 
Courthope,  1  Z>.  &  Ay.  205.  Nash  v.  Tatlock,  2  H.  Bl.  320. 
and  tee  Lambert  v.  Norris,  2  Mees.  &  fV.  333 ;  but  not  other- 
xvise.  See  Clarke  et  ux.  v.  Webb  et  al.  1  Cr,  M,  &  R.  29.  So» 
the  executors  or  administrator  of  the  lessee,  are  liable,  as  such, 
in  this  form  of  action ;  but  they  cannot  be  sued  in  their  indi- 
vidual capacity,  unJess  they  have  had  an  actual  and  beneficial 
occupation  of  the  demised  premises ;  Remnant  v.  Bremridge, 
2  Moore,  94 ;  and  in  that  case  the  action  will  lie  only  against 
such  of  them  as  have  so  occupied.    Nation  v.  Tozer  et  ai. 

1  Or.  M.  &  R.  172.  If  partners  become  tenants,  the  whole  of 
them  continue  liable  until  the  determination  of  the  term, 
although  one  or  more  may  have  retired  from  the  partnership 
before  that  time.    See  Christy  v.  Tancred,  7  Mees.  &  fV.  127. 

Declaration,']  The  declaration  is  either  in  indebitatus  assump- 
sit, or  in  debt  on  simple  contract.  The  action  is  transitory, 
and  the  venue  therefore  may  be  laid  in  any  county.  Egler  v. 
Marsden,  5  Taunt.  25.  and  see  Mortimer  v.  Preedy,  3  Mees.  &  W. 
602.  And  it  is  unnecessary  in  the  declaration  to  state  the 
parish,  &c.  where  the  premises  are  situate,  or  to  give  any  other 
local  description  of  them ;  King  v.  Fraser,  6  Eastt  348.  Kirt' 
land  V.  Pounsett,  1  Taunt.  570;  although  if  stated,  it  must  be 
stated  truly,  otherwise  the  variance  will  be  fatal.  Wilson  v. 
Clarke,  Guest  v.  Caumoni,  3  Camp.  235.  Nor  is  it  necessary 
to  state  the  particulars  of  the  demise.  Wilkins  v.  Wingate, 
6  T.R.  62,  or  describe  the  premises  otherwise  than  generally,  as 
divers  messuages,  lands  and  tenements,  or  the  like.  King  v. 
Fraser,  supra.  If  the  holding  have  been  under  the  plaintiff, 
it  must  be  so  stated ;  or  if  the  holding  have  been  under  two« 
it  must  be  so  stated,  although  one  of  them  have  died,  and  the 
action  be  brought  by  the  survivor  alone.    Israel  v.  Simmont, 

2  Stark.  356. 

It  may  be  necessary  to  mention,  that  the  courts  will  not 
allow  a  count  in  debt  on  a  demise,  to  be  joined  with  a  count  for 
use  and  occupation,  to  recover  the  same  rent,  where  the  whole 
may  be  recovered  under  the  latter  count.  Arden  v.  PuUen,  9 
Mees.  &  W.  430. 


Form  of  Declaration  in  Assumpsit. 

In  the  Queen's  Bench.  action  on  promises :   Whereas  the 

The day  of ,  a.d.  1846.  defendant,  on ,  was  indebted  to 

Middlesex  to  wit:  J.S.,the  plain-  the  plaintiff  in  £ ,  for  the  we 

tiff  in  this  suit,  by  A.  B.,  his  attor-  and  occupation  of  a  certain  [dwell- 

ney  [or  in  his  proper  person],  com-  ing  house],  with  ttie  appurtenancea, 

plains  of  J.  N.,  the  defendant   in  of  the  plaintiff,  by  the  defendant, 

this  suit,  who  has  been  summoned  and  at  his  request,  and  by  the  snf- 

to  answer  the  said  plaintiff  in  an  ferance  and  permiBsios  of  the  plain- 
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tifi;for  a  long  time  then  elapsed, 
had,  hdd,  nwd,  occupied,  poeMssed 

and  eqjoyed;— and  in  £ ^,  for 

mooey  found  to  be  due  ftom  the 
deiendaat  to  the  plaintiiF,  on  an 
aoeonnt  then  stated  between  them : 
and  the  defendeiit  aftenrarda,  on 
,  in  oonaideratton  of  the  pre- 


mises respectirely,  then  promised  t» 
pay  the  said  sereral  monies  respee- 
tively  to  the  plalntiir  on  request; 
Yet  he  hath  disregarded  his  pro- 
mises, and  hath  not  paid  any  of  th« 
said  monies  or  any  part  thereof-: 
To  the  plaintiff's  damage  of  £— -~  ; 
and  thereupon  he  brings  suit,  Ice. 


General  Issue. 


la  the  Queen's  Bench. 
The day  of 


J.N.  "^  The  said  defendant,  by  G.  D.,  plained  against  him ;  i 
«<*•  >his  attorney  [or  in  person],  puts  himself  upon  the 
J.  8.  )sayB  that  he  did  not  promise. 


in  manner  and  form  as  the  said 
-,  A.D.1846.    plaintiff  has  above  thereof  com* 
and  of  this  he 
the  country,  Ace. 


Form  of  Declaration  in  Debt, 


Same  as  the  form  last  but  one, 
to  the  words}  in  an  action  of  debt ; 
and  tlie  f»»fnHft  demands  of  the 
defendant   the  sum  of  [^040]:  For 

tfiat  wliereas  tlie  defendant  on , 

vas  hidebted  to  the  plaintiff  in  [£20], 
for  the  use  and  occupation  of  a 
certain  [dwelling  house],  with  the 
appui^enanoes,  of  the  plaintiff,  by 
thedeCmdaat  and  at  his  request 
and  by  (he  mtiferanoe  and  permis- 
sion of  the  plaintiff,  for  a  long  time 
then  eliq;Med,  had,  held,  used,  occu- 
pied, posBoascd  and  enjoyed  ;--and 
a  £-~ — ,  for  money  found  to  be 
4ae  ftom  the  defendant  to  the  plain- 


tiff, on  an  account  then  stated  be- 
tween them :— which  said  sums  of 
money,  respectively,  were  to  be  paid 
by  the  deiiendant  to  the  plaintiff  on 
request;  whereby  and  by  reason  of 
the  non-payment  thereof,  an  action 
hath  accrued  to  the  plaintiff  to  de- 
mand and  have  of  and  from  the 
defendant  the  said  sum  of  money 
above  demanded  :  Yet  the  defend- 
ant has  not  paid  the  said  sum  of 
money  above  demanded,  or  any  pevt 
thereof:  To  the  plaintiff's  daman 
of  £5 ;  and  thereupon  he  brings  sutt. 


General  Issue, 


Same  as  the  form  last  but  one, 
to  the  wards]  says  that  he  never 
-      '  ddbtod  to  the  plaintiff,  in 
r  and  form  as  in  the  declara- 


tion is  above  aUeg«d:  and  of  this 
he  puts  himself  upon  ttie  country, 
icc. 


Evidence  for  the  PMntif. 

Under  the  general  issue,  the  plaintiff  must  prove— 
1.  That  the  defendant  held  and  occupied  the  premises  under 
him,  during  the  time  for  which  rent  is  claimed.  The  words  in 
ttit.  11  G.  2,  c.  19,  s.  14,  ante,  p.  148,  are,  "  held  or  occupied," 
"held  or  enjoyed.';"  and  the  words  in  the  dedaration  are  "  had, 
hdd,  used,  occupied,  possessed  and  enjoyed."  Where  there 
WIS  a  parol  demise  for  two  years,  but  the  tenant  never  entered, 
the  court  of  Exchequer  held  he  could  not  be  sued  in  this  action 
as  for  use  and  occupation ;  for  he  neither  had,  held^  used,  oc- 
copied,  possessed  or  enjoyed  the  premises.    Edge  v.  Strenfford, 
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1  Cr,  &  /.  391.  So,  where  a  tenant,  by  a  written  agreement^ 
liad  agreed  to  take  premises  from  a  future  day,  Patteson  J.  held 
it  not  sufficient  merely  to  put  in  and  prove  the  agreement, 
but  that  evidence  must  also  be  given  of  some  occupation  under 
it.  Woolley  v.  Watling,  7  Car.  &  P.  610.  But  if  it  be  proved 
that  the  tenant  took  possession,  for  a  time  however  short,  he 
is  liable  to  be  sued  in  this  action  at  all  times  afterwards,  until 
the  end  of  the  term.  Jones  v.  Reynolds,  7  Car,  &  P.  335,  and 
see  Pinero  v.  Judson  et  al.,  6  Bing.  206.  And  where  the  de- 
fendant agreed  to  rent  a  house,  and  sent  in  a  woman  to  clean  it, 
and  workmen  to  paper  one  of  the  rooms  of  it,  this  was  holden 
to  be  sufficient  evidence  of  occupation,  to  go  to  the  jury. 
Smith  v.  Towart,  2  Man,  &  Gr.  841.  Gibbs,  C.  J.,  indeed,  is 
reported  to  have  said,  in  Whitehead  v,  CliflTord  (5  Taunt.  619,) 
that  the  action  for  use  and  occupation  depends  either  upon 
actual  occupation,  or  upon  an  occupation  which  the  tenant 
might  have  had,  if  he  had  not  voluntarily  abstained  from  it. 
But  this  seems  to  be  carrying  the  principle  too  far;  a  demise,  of 
itself,  before  entry,  gives  the  tenant  a  mere  interesse  termini,  a 
right  to  enter  and  take  possession,  but  gives  him  no  estate  what- 
ever in  the  demised  premises;  ante,  p,  41 ;  and  therefore,  until 
entry,  he  cannot  be  said  to  have,  hold,  use,  occupy,  possess  or 
€njoy  the  premises,  within  the  meaning  of  these  words  in  the 
declaration. 

Or  in  the  case  of  an  implied  demise  from  year  to  year,  or 
even  at  will,  as  for  instance,  where  land  is  let  for  a  term  of 
years,  and  after  the  expiration  of  the  term  the  tenant  holds  over, 
the  landlord  may  maintain  this  action  against  him  for  the  time 
he  holds  over  ;  Bishop  v.  Howard,  2  B.  &  C.  100.  Alford  v. 
Vickery,  1  Car,  &  Af .  280 ;  and  see  Waring  v.  King  et  al,  8  Afcey. 
&  PT.  571 ;  and  where  the  original  demise  was  to  A.  and  B.,  and 
at  the  expiration  of  the  term  A.  held  over,  with  the  assent  of 
B.,  it  was  holden  that  both  were  liable,  for  such  time  as  A.  con- 
tinued actually  to  occupy,  but  no  longer.  Christy  v.  Tancred 
tt  al,  9  Mees.  &  W.  438.  So,  if  a  party  be  let  into  possession  of 
land,  under  a  contract  for  the  purchase  of  it,  which  goes  off, 
and  he  afterwards  continues  to  hold,  he  is  liable  in  this  iorm 
of  action,  for  a  compensation  for  the  use  and  occupation  of 
the  premises,  after  the  contract  of  sale  had  been  abandoned ; 
Howard   v.    Shaw,  8  Mees,  &  W,  11%.      Bull  v.  CuUimore 

2  Cr,  M.  &  ie.  120 ;  but  not  for  the  time  whilst  the  contract  for 
sale  subsisted,  Heam  v.  Tomlin,  Peake,  192.  Kirtland  v.  PouYi- 
sett,  2  Taunt.  145,  unless  there  be  some  stipulation  in  the  con- 
tract to  the  contrary.  So,  if  a  man  enter  under  an  agreement 
for  a  lease,  he  is  tenant  at  will  until  the  lease  is  granted,  or  a 
tenancy  from  year  to  year  can  be  implied  ;  and  in  the  mean- 
time, he  is  liable  in  this  action  for  the  time  he  has  occupied.  Id. 
per  Park,  B,  So,  payment  of  rent  is  a  sufficient  recognition 
of  the  right  of  a  landlord,  to  support  an  action  for  use  and  oc- 
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cupation,  although  it  appear  by  the  plaintifiPs  evidence  that  the 
defendant  originally  came  in  under  another  person,  and  that 
the  plaintiff  has  but  an  equitable  title.  Dolby  y.  Ives,  1 1  Ad. 
&  El.  335.  So  any  other  admission  of  the  tenancy  by  the 
tenant,  either  express  or  implied,  will  enable  the  landlord  to 
maintain  this  action  against  him.  Panton  v.  Jone*,  3  Camp. 
372.    Stdlivan^.  Jones,  3  Car.  &  P.  579.     Hill  v.  Ramm, 

5  Mem.  &  Gr.  789.  But  a  judgment,  in  an  action  by  the  land- 
lord for  use  and  occupation,  against  A.  and  B.,  is  no  evidence  . 
in  a  subsequent  action  by  the  landlord  against  B.  alone,  for  the 
use  and  occupation  of  the  same  premises  for  a  subsequent . 
period.  Christie  v.  Tancred,  9  Mees.  &  W.  438.  So,  if  the 
vendor  of  premises  remain  in  possession  after  the  sale,  it  is  an 
adverse  possession,  and  there  is  nothing  in  it  from  which  a 
tenancy  can  be  implied,  so  as  to  enable  the  vendee  to  sue  the 
vendor  in  an  action  for  use  and  occupation.  Tew  v.  Jones, 
13  Mees.  8c  JV.  12,  14  Law  J.  94,  ex. 

If  there  be  a  demise,  or  an  agreement  for  a  demise,  and  there 
have  been  no  payment  of  rent,  or  other  matter  from  which 
(independently  of  the  demise  or  agreement)  the  relation  of 
landlord  and  tenant  between  the  parties  may  be  implied,  the 
demise  or  agreement  may  be  proved  in  the  ordinary  way.  And 
if  it  appear,  either  from  the  examination  or  cross-examination 
of  the  plaintififs  witnesses,  Marston  v.  Dean,  7  Car.  &  P.  13. 
R.  V.  Rawdon,  SB.ScC.  708.  R.  v.  Merthyr  Tidvil,  I J5.  &  Ad. 
29.     R.  V.  Wrangle,  2  Ad.  &  El.  514.     Fetm    v.    Griffiths, 

6  Bmg.  533,  and  not  merely  from  evidence  on  the  part  of  the 
defendant,  R.  v.  Padstow,  4  B.  &  Ad.  208.  Fry  v.  Chapman, 
5  Dowl.  265.  Darner  v.  LMngion,  I  Car.  &  P.  168.  Reed  v. 
Deere,  7  B.  &  C. 261.  FUliler  Y.Ray, 6  Bing.  332,  that  such 
demise  or  agreement  was  in  writing,  it  must  be  produced  and 
proved  in  the  regular  way,  being  duly  stamped ;  Brewer  v. 
Palmer,  3  Esp.  213 ;  otherwise  the  plaintiff  will  be  nonsuit. 
If,  on  the  other  hand,  the  demise  be  merely  verbal,  although 
the  tenant  is  to  hold  on  the  same  terms  as  another  who  holds 
under  a  demise  in  writing,  Drant  v.  Broum,  3  B.  &  C.  665. 
Titmer  v.  Power,  1  B.&C.  625,  or  upon  terms  mentioned  in 
any  other  written  instrument,  Hey  v.  Moorhouse,  6  Bing.  N.C. 
52,  it  is  not  necessary  to  produce  or  prove  the  written  instru- 
ment. So,  if  the  lease  or  agreement  have  been  prepared,  but 
not  executed  by  the  defendant,  it  is  not  necessary  to  produce  or 
prove  it.  Hawkins  v.  fVarre,  5  D.  &  R.  512.  Doe  v.  Cart- 
wrigkt,  3B.&A.  326. 

But  if  an  occupation  by  the  defendant,  be  proved  by  parol 
evidence,  SeeR.  v.  Holy  Trinity,  Hull,  7  B.BoC.  611,  and  parol 
evidence  be  also  given  of  payment  of  rent  for  the  premises  by 
the  defendant  to  the  plaintiff,  Dolby  v.  Ives,  11  Ad.Sc  El.  335, 
or  of  any  admission  of  the  tenancy,  express  or  implied,  by  the 
defendant,  Vide  supra,  so  as  to  prove  the  relation  of  landlord 
h  3 
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or  tenant  between  them,  it  is  immaterial  whether  the  holding 
be  under  a  written  instrument  or  not ;  or  if  it  be,  the  plaintiff 
shall  not  be  nonsuit  for  not  producing  it. 

If  the  plaintiff  claim  as  assignee  of  the  reversion, — then  after 
proving  the  tenancy  of  the  defendant  under  the  assignor,  he 
must  prove  his  derivative  title. 

■  2.  The  plaintiff  must  prove  the  amount  of  compensation  he 
ought  to  have,  for  the  use  and  occupation  of  the  premises* 
during  the  time  for  which  he  alleges  rent  to  be  due.  If  there 
be  any  demise  or  agreement  (not  under  seal)  wherein  a  certain 
rent  has  been  reserved,  by  stat.  11  G.  2,  c.  19,  s.  14,  the  plain- 
tiff "  may  make  use  thereof  as  an  evidence  of  the  quantum  oi 
the  damages  to  be  recovered."  Vide  ante,  p.  148.  And  this, 
although  such  demise  or  agreement  be  void  by  the  statute  oi 
frauds,  De  Medina  v.  Poison  Holt,  47,  or  otherwise.  But 
where  the  action  was  brought  for  use  and  occupation  of  afarm» 
taken  under  an  agreement,  which  had  never  been  signed  by  the 
defendant,  and  the  terms  of  which  had  not  been  fulfilled  by 
the  plaintiff,  it  was  holden  that  the  jury  might  ascertain  the 
value  of  the  farm,  without  reference  to  the  rent  reserved  by  the . 
agreement.  TVmiZtfMon  v.  Day,  2  Brod.  &  B.  680.  So,  where 
the  defendant  continued  to  hold  lodgings  beyond  the  time  for 
which  he  had  originally  taken  them,  it  was  holden  that  the  new 
holding  was  not  of  necessity  to  be  deemed  to  be  on  the  same 
terms  as  the  former  holding,  but  that  the  jury  might  give  a 
larger  sum,  if  from  circumstances  they  thought  the  landlord 
ought  to  have  it.  Elgar  v.  Watson,  Car.  &  M.  494.  Also,  if 
there  have  been  no  agreement  between  the  parties,  fixing  the 
rent  to  be  given  for  the  premises,  in  that  case  the  plaintiff  must 
prove  by  witnesses  the  sum  for  which  they  could  reasonably 
be  let  to  a  tenant,  or,  if  the  defendant  have  previously  paid  rent 
for  them,  the  amount  of  rent  that  he  paid. 


Evidence  for  the  Defendant, 

The  defendant  under  the  general  issue  may  disprove  every 
thing  which  the  plaintiff  is  bound  to  prove.  He  may  prove  tYai 
the  premises  were  let  to  him  by  deed.  See  1 1  0. 2,  c.  19,  s,  14, 
ante,  p.  148.  And  where  an  action  was  brought  against  a  man 
for  the  use  and  occupation  of  lodgings  by  H.  his  wife,  a  plea 
that  H.  was  not  his  wife,  was  holden  bad  on  special  demurrer, 
as  amounting  to  the  general  issue.  Sinclair  v.  Hervey,  2  CkU. 
642.  He  may,  it  should  seem,  prove  that  the  plaintiff  brought 
an  ejectment  against  him  for  the  same  premises,  and  that  the 
present  action  is  for  rent  alleged  to  have  accrued  subsequently 
to  the  date  of  the  demise  in  the  declaration  in  ejectment.  See 
ante,  p.  148.  He  may  also  take  advantage  of  any  variance  be- 
tween the  plaintiff's  proofs,  and  the  statement  in  the  deda- 
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rttxm.  See  Dean  of  Rochester  v.  Peoarce,  1  Camp.  466.  Bat 
this  is  no  longer  of  much  importance,  as  the  judge  may,  and 
will  generaOy,  allow  of  the  record  being  amended,  so  as  to  make 
it  correspond  with  the  evidence.  And  where  the  dedaration 
dcKribed  the  premises  as  a  messuage,  land  and  premises,  with 
the  appurtenances,  and  the  evidence  was  of  a  demise  of  a 
menoage  and  land,  together  with  "  the  furniture,  utensils,  and 
hnplements  :*'  the  court  held  this  to  be  no  variance;  because 
the  rent  issued  out  of  the  realty  only,  and  not  out  of  the  fur- 
nitoie,  &c.  Farewell  v.  Dickeruon,  6  B.  &  C.  251.  In  this  last 
esse,  the  form  of  action  was  debt  for  rent ;  but  the  principle 
of  the  decision  is  equally  applicable  to  the  action  for  use  and 
occupation. 

If  the  premises  were  let  to  the  defendant  at  a  rentja^yable 
It  certain  periods,  and  before  any  rent  was  doe,  or  tfmre  the 
reat  sought  to  be  recovered  became  due,  the  plaintiff  evicted 
him ;  this  is  a  good  defence  under  the  genend  issue,  because 
the  defendant  ceased  to  hold  or  occupy  the  premises  before 
any  rent  became  due  for  them ;  and  a  special  plea  to  this  effect 
would  be  bad  on  special  demurrer,  as  amounting  to  the  general 
issue.  Prentice  v.  Elliot,  5  Mees,  &  fV.  606.  So  if  he  be 
evicted  from  part,  and  he  thereupon  give  up  the  residue,  this 
is  a  complete  defence  as  to  the  whole ;  Smith  v.  Raleigh,  3 
Camp,  513  ;  but  if,  instead  of  giving  up  the  residue  he  retain 
it,  he  will  then  be  liable  to  pay  for  it,  on  a  quantum  meruit. 
Stoket  V.  Cooper,  3  Camp,  514  n.  Where  a  tenant  from  year  to 
year,  at  a  rent  payable  half-yearly,  quitted  at  the  end  of  the 
current  year«  without  giving  any  notice;  and  the  landlord* 
before  the  end  of  the  next  half-year,  re-let  the  premises  to 
another  tenant :  this  was  holden  to  amount  to  an  eviction,  and 
that  the  landlord  could  not  maintain  this  action  against  the 
first  tenant,  to  recover  any  rent  accruing  subsequently  to  the 
tine  when  he  quitted.  Hall  v.  Burgess,  8  D.  &  Rtf,  67.  But 
the  landlord's  merely  putting  up  a  bill  upon  the  premises,  for 
the  purpose  of  letting  them,  will  not  prevent  him  from  recover- 
ing.  Redipath  v.  Roberts,  3  Esp,  255.  So,  where  A.  let  lands 
to  B.,  and  B.  underlet  to  others,  and  A.  gave  notice  to  quit  to 
the  undertenants,  in  consequence  of  which,  one  of  them 
quitted  the  lands  occupied  by  him,  and  they  remained  un- 
tenanted for  a  whole  year ;  B.  then  relet  them  :  it  was  hcddea 
that  A.  could  not  recover  from  B.  the  rent  of  the  unoccupied 
premises  for  the  time  they  were  so  unoccupied;  for  his  con- 
duct, in  giving  notice  to  quit,  amounted  to  an  eviction.  Bwm 
V.  Phelps,  I  Stark,  94. 

But  it  must  be  observed,  that  in  this  action,  as  weQ  as  every 
other,  a  lessee  will  not  be  allowed  to  dispute  or  impugn  the 
title  of  his  landlwd,  from  whom  he  received  possession  of  the 
premises  in  question:  Fleming  v.  Gooding,  10  Bing,  549. 
Ramie  ▼.  Robinson,  1  Ring,  147.  Cooke  v.  Loxley,  5  T,  R.  4. 
BaUt  V.  Wesiu}ood,  2  Cemp,  11.    IMfry  v.  llee,  11  Ad,  &  EL 
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335 :  he  may  shew  that  his  title  has  expired,  Neave  v.  Mot$^ 
I  Bing.  360.  England  v.  Slade,  4  T.  R,  682.  Doe  v.  Rams- 
bottom t  3  M.  &  S,  516,  or  that  before  the  accruing  of  the  rent 
for  which  the  action  is  brought,  the  landlord  sold  or  assigned 
his  interest  in  the  premises  to  another ;  Doe  y.  fVatson,  2  Starke 
230;  Doe  v.  Edwards,  6  Car.  &  P.  208 ;  but  he  will  not  be  allowed 
to  dispute  the  title  of  him  from  whom  he  obtained  possession 
of  the  demised  premises.  If,  however,  the  action  be  brought  by 
an  assignee  of  the  reversion,  the  defendant  may  dispute  his 
derivative  title.  PkilUps  v.  Pearce,  5  B.  &  C  433.  And  where 
the  tenant  did  not  receive  possession  from  the  plaintiff,  but 
merely  attorned  to  him  during  his  tenancy,  he  is  not  thereby 
estopped  from  disputing  his  title,  for  he  may  by  mistake  have 
attorned  to  a  person  who  has  no  title.  Cornish  et  al.  v.  Searell, 
8  £.  &  C.  476,  471.  Gravenor  v.  fVoodhouse  et  al.,  1  Bing,  38. 
Gregory  v.  Doidge  et  al,  3  Bmg.  .474:  and  see  post  Ht. 
*^  Ejectment."  And  it  should  seem  that  he  may  avail  himself 
of  this  defence  under  the  general  issue.  Nil  babuit  in  tene> 
mentis  is  no  plea,  either  in  assumpsit,  Leivis  v.  Willis,  1  IVils. 
314,  or  debt,  Curtis  et  al  v.  Spitty,  1  Bing.  N,  C.  for  use  and 
occupation. 

If  the  defendant  would  prove  that  he  has  paid  the  rent,  he 
must  plead  the  payment  specially. 


Special  Pleadings, 

Assignment  to  another.^  The  defendant  may  plead  that  he 
assigned  his  interest  in  the  demised  premises  to  another,  and 
tiiat  the  plaintiff  accepted  that  other  person  as  tenant  in  his 
stead.    See  Turner  v.  Hardey,  9  Mees.  &  W,  770. 

Bankruptcy  of  defendant.'\  The  bankruptcy  and  certificate 
%>f  the  defendant  are  of  course  a  good  answer  to  the  action,  as 
far  as  respects  the  rent  due  at  the  date  of  the  fiat. 
6  0.4,c.  I6,s.  121.  But  as  to  rent  accruing  subsequently, 
the  certificate  is  no  bar,  but  the  bankrupt  remains  liable,  Boot 
y.  Wilson  et  al.  8  East,  3\  I,  unless  the  assignees  accept  the 
lease ;  or,  if  they  decline  it,  then,  unless  the  bankrupt,  within 
fourteen  days  after  he  has  had  notice  thereof,  shall  have  de- 
livered up  the  lease  or  agreement,  under  which  he  held,  to  the 
lessor,  &c.  6  G.  A,  c.  16,  s.  75.  Slack  v.  Sharpe,  8  Ad.  &  EL 
Z66. 

Conditional  renting,  and  comUtion  not  performed.']  If  the 
^agreement  to  pay  rent,  on  the  part  of  the  tenant,  be  conditional 
merely,  upon  the  landlord  doing  something  to  the  premises* 
such  as  furnishing  them,  or  the  like, — if  the  landlord  have  not 
complied  with  the  condition,  this  will  be  a  good  plea  in  bar  to 
the  action ;  for  the  rent  does  not  begin  to  accrue,  until  the 
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eondition   has  been  performed.    See  Mechelen  v.   Wallace, 
7  Ad.  &  El.  54  n. 

Dutress  for  the  same  rent.'}  That  the  rent  sought  to  be 
recovered  has  been  already  levied  by  distress,  is  a  good  plea  to 
the  action.  But  where  it  was  pleaded  that  the  plaintiff,  before 
action  brought,  had  taken  and  detained,  as  a  distress  for  the 
rent,  goods  of  sufficient  value  to  satisfy  the  same :  the  plea 
was  holden  bad,  for  not  showing  that  the  rent  was  satisfied ; 
Lear  v.  Edmonds,  I  B.&A.  157. 

Illegality,  Sfc.']  If  the  premises  be  let  knowingly  for  an 
IDegal  purpose,  the  landlord  cannot  maintain  use  and  occupa- 
tion for  the  rent.  And  therefore,  where  premises  were  let 
knowingly  for  the  purpose  of  carrying  on  a  trade  prohibited  by 
statute,  it  was  holden  that  the  party  letting  them  could  not 
recover  the  rent  due  for  them,  even  although  the  trade,  in  fact, 
was  not  afterwards  carried  on  there.  Gas  Light  Co.  v.  Turner, 
9  Law* J.  336,  ex.  So,  if  the  premises  were  let  for  an  immoral 
purpose, — if,  for  instance,  a  person  let  a  house  to  a  woman  for 
the  puriK>8e  of  prostitution,  Girarday  v.  Richardson,  I  Esp.  13, 
or  aUow  her  to  remain  in  his  house  after  he  knows  that  she 
uses  it  for  that  purpose,  Jennings  v.  Throgmorton,  Ry,  &  M. 
251,  he  cannot  recover  the  rent  as  for  use  and  occupation. 
Bot  if  a  man  let  lodgings  to  a  prostitute,  although  known  to 
him  to  be  so,  yet  if  she  receive  her  visitors  elsewhere,  it  will 
not  prevent  him  recovering  his  rent.  Appleton  v.  Campbell, 
2  Car.  &  P.  347.     Crisp  v.  Churchill,  1  B.  &  P.  340  cit. 

Mortgagee,  notice  and  claim  o/.]  ,If  the  landlord  have  mort- 
gaged his  reversion,  and  the  mortgagee  have  given  notice  to  the 
tenant  to  pay  the  rent  to  him  :  this  will  be  a  good  defence  to 
an  action  by  the  landlord  for  use  and  occupation ;  and  if  the 
action  be  for  rent  which  accrued  due  before  the  notice,  the 
defence  must  be  specially  pleaded ;  but  if  for  rent  due  after  the 
notice,  it  may  be  given  in  evidence  under  the  general  issue. 
Waddilove  v.  Bamett,  2  Bing.  N.  C.  538  ;  and  see  Salmon  et 
al.  V.  Matthews,  8  Mees.  &  fV.  827. 

Where  there  has  been  no  demise,  the  defendant,  under  the 
general  issue,  may  give  in  evidence,  that  the  premises  he  occu- 
pied were  burnt  down ;  and  this  will  be  a  good  defence  as  to 
so  much  of  the  rent  as  accrued  after  the  fire,  but  not  as  to  rent 
doe  up  to  that  time.  See  Packer  v.  Gibbins,  1  Q.  B.  421.  But 
In  strictness  it  is  no  defence,  where  there  has  been  a  demise. 
Baker  v.  Holtzapffell,  4  Taunt.  45.  Izon  v.  Gorton,  5  Bing, 
A'.  C.  691. 

Also,  it  was  holden,  in  one  case,  that  where  a  man  lets  a 
house,  he  impliedly  undertakes  that  it  is  habitable,  and  free 
from  any  serious  nuisance;  and  therefore,  where  a  tenant, 
upon  entering  into  possession  of  a  furnished  house,  found  it 
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so  infested  vnth  bugs  that  it  vnM  impossiUe  to  dwdl  in  it,  and 
left  it,  it  was  holden  that  he  was  liable  to  pay  only  for  the  time 
he  actually  occupied.  Smith  v.  Marrable,  12  Lano  J,  223  ex^ 
11  Mea,  &W,5,  But  the  authority  of  this  case  has  since 
been  very  much  shaken ;  and  it  has  been  holden  that,  at  all 
erents,  if  the  house  be  let  upon  lease,  there  is  no  such  implied 
warranty.  Hart  v.  Windtor,  12  Mees,  &  W.  68.  And  the 
better  opinion  seems  to  be,  that  the  only  implied  agreement 
upon  the  part  of  the  landlord,  is  for  quiet  enjoyment,  in  the 
ordinary  legal  sense  of  that  term.  See  Did.  par  Parke,  B. 
42  Meet.  8c  W.  85. 

Where  a  tenant  held  a  shop  and  house  from  year  to  year, 
and  the  lessor,  shortly  before  Midsummer-day,  having  put  in 
workmen,  with  the  tenant's  consent,  to  repair  the  party-wall, 
the  inconvenience  was  so  great,  that  all  the  tenant's  lodgers 
left  him,  and  the  tenant  was  obliged  to  procare  lodgings  else- 
where for  himself  and  his  family ;  he  paid  his  rent  up  to  Bfid- 
summer,  and  continued  the  shop  until  the  5th  July  following, 
when  he  quitted  without  notice :  the  court  held  that  as  he  had 
no  beneficial  occupation  after  Midsummer,  an  action  for  use 
and  occupation  could  not  be  maintained  against  him  for  rent 
accruing  subsequently  to  that  time.  Edwards  v.  Hethetingion, 
7  JD.  &  Ry,  117.  So,  where  the  house  was  not  in  such  a  rea- 
^sonable  and  decent  state  of  repair,  as  to  be  fit  for  comfortable 
occupation,  this  was  holden  to  be  a  good  answer  to  a  claim  for 
rent.  Salisbury  v.  Marshall,  4  Car.  &  P.  65.  So,  where  the 
defendant  rented  premises  under  a  vmtten  agreement  for 
three  years,  but  quitted  them  at  the  end  of  six  months,  the 
house,  for  want  of  sufficient  drainage,  proving  unwholesome, 
noisome,  offensive,  and  unfit  for  habitation ;  the  plaintiff  pro- 
mised to  buUd  a  sewer,  to  remedy  the  defect,  but  never  did  so: 
in  an  action  afterwards  brought  by  him  for  use  and  occu- 
pation, to  recover  rent  accruing  subsequently  to  the  tenant's 
quitting,  Bayley  B.  held  that  if  the  defendant  made  out  to  tbe 
satisfaction  of  the  jury,  that  the  premises  were  noxious  and 
unwholesome  to  reside  in,  and  that  this  state  arose  from  no 
-default  or  neglect  of  his  own,  but  from  some  cause  over  which 
he  had  no  control,  or  none,  except  at  an  extravagant  or  unwar- 
rantable expense,  he  was  not  bound  to  remain ;  he  was  not 
bound  to  make  a  sewer,  and  if  nothing  else  could  keep  the 
house  wholesome,  he  was  justified  in  quitting  it.  Collins  ▼. 
Barrow,  1  Moody  &  i2.  112.  So,  where  in  an  action  for  the 
use  and  occupation  of  a  house,  the  tenant  paid  into  court  the 
amount  of  the  rent  up  to  Midsummer,  and  proved  that  on  the 
Sunday  before  Midsummer-day  the  wall  of  the  privy  gave  way, 
and  the  filth  from  it  flowed  into  the  kitchens,  so  as  to  render 
them  uninhabitable ;  that  he  immediately  looked  out  for  other 
premises,  but  was  not  able  to  remove  for  six  weeks  afterwards: 
Ld.  Denman,  C.  J.,  said  that  he  would  put  it  to  the  jury,  whe- 
ther the  premises  were  fit  for  proper  and  comfortable  occupa- 
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Man  after  Midsummer-day,  and  whether  the  defendant  bad 
boni  fide  quitted  them  as  soon  as  he  could  procure  others  ; 
whereapon  the  plaintiff  elected  to  be  nonsuit,  and  the  court* 
in  the  following  term,  refused  to  set  aside  the  nonsuit  and  grant 
a  new  trial,  Cotpie  y.  Goodwin,  9  Ciir.  &  P.  378.  But  the 
landlord  being  under  an  implied  agreement  to  repair  and  not 
doing  so.  will  not  justify  the  tenant  in  quitting  before  the 
determination  of  the  demise ;  he  may  have  his  remedy  upon 
the  agreement.    Surplice  t.  Famsworih,  13  Law  J.  215,  cp. 

Also,  i(  the  landlord,  by  any  miscondact  upon  his  part» 
render  the  occupation  of  the  tenant  so  uncomfortable,  that  he 
is  obliged  to  quit  the  premises,  and  seek  a  residence  elsewhere* 
it  should  seem  that  he  could  not  afterwards  recover  in  an  action 
for  use  and  occupation  of  the  premises  after  the  defendant  had 
quitted  them.  See  Kirkman  v.  Jervis,  7  Dowl.  678,  per  Cole- 
ridge, J. 

And  lastly,  the  defendant  may  prove  that  before  any  part  of 
the  rent  became  due,  he  surrendered  the  premises  in  question 
to  the  plaintiff,  and  that  the  plaintiff  accepted  of  the  surrender. 
And  where,  in  the  middle  of  a  quarter,  the  landlord  accepted 
the  key  of  the  demised  premises  from  the  tenant,  under  a  parol 
agreement  that  upon  her  giving  up  possession,  the  rent  should 
cease ;  and  she  never  afterwards  occupied :  it  was  holden  that 
the  landlord  could  not  recover,  as  for  use  and  occupation,  for 
a  time  subsequent  to  the  tenant's  giving  up  the  key.  White^ 
head  V.  CUfford,  5  Taunt,  518.  And  in  a  subsequent  case* 
where  apartments  in  a  house  were  let  to  a  tenant  for  a  year, 
at  a  rent  payable  quarterly,  and  during  a  current  quarter,  upon 
some  dispute  between  them,  the  tenant  told  the  landlord  she 
should  quit  the  lodging,  to  which  the  landlord  assented,  and, 
on  the  tenant's  leaving,  accepted  possession  of  the  rooms  :  it 
was  holden  that  the  landlord  could  not  recover  rent,  either  for 
the  whole  of  the  quarter,  or  even  for  that  portion  of  it  which 
had  elapsed  before  the  tenant  quitted ;  for  the  tenancy  being 
pat  an  end  to  before  any  rent  became  due,  none  was  payable. 
Grimman  v.  Legge,  8  B.  &  C.  324. 

Pctffment.^  If  the  defendant  would  set  up  as  a  defence  to 
the  action,  that  he  has  paid  the  rent,  he  must  plead  the  pay- 
ment in  the  ordinary  way.  See  1  Arch.  N.  P.  178;  and  see 
3  Scott,  N.  R.  487.  The  jury  otherwise  cannot  give  the  de- 
fendant the  benefit  of  the  payment,  although  it  appear  from, 
the  evidence  that  the  plaintiff  has  admitted  it.  Linley  v.  Polden^ 
3  Dowl.  780. 

Section  V. 
Ejectment  for  Non-payment  of  Rent, 

If  it  be  stipulated  in  the  lease  or  agreement  under  which  • 
tenant  holds  the  demised  premises,  that  if  he  be  guilty  of  a 
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breach  of  a  covenant  or  stipulation  to  pay  rent,  or,  generally, 
of  any  of  the  covenants  in  the  lease,  or  stipulations  in  the- 
agreement,  (of  which  a  covenant  or  stipulation  to  pay  rent  is 
one),  that  the  landlord  may  re-enter:  if  the  tenant  be  guilty 
of  any  such  breach,  the  landlord  may  re-enter,  that  is  to  say, 
he  may  bring  an  ejectment  to  recover  possession  of  the  demised 
premises.  The  proceedings  are  somewhat  different,  according 
as  there  is  a  sufficient  distress  upon  the  premises  or  not ;  and 
under  these  two  heads  we  shall  consider  them. 


1.  Ejectment  where  there  is  a  sufficient  Distress  upon  the 
Premises, 

Previously  to  bringing  the  action,  a  demand  must  be  made 
of  the  rent ;  and  a  very  remarkable  degree  of  strictness  is 
exacted  in  the  making  of  it, — the 'time  and  place  of  making  it, 
and  the  sum  to  be  demanded, — ^as  will  be  perceived  from  the 
detail  of  the  evidence  necessary  to  support  the  action,  given 
post,  p.  161,  162. 

Tlie  Declaration. 


In  the  Queen's  Bench. 

Hilarf  Term,  in  the  ninth  year 
of  the  reign  of  Queen  Victoria. 

Yorkshire  to  wit :  Richard  Roe 
was  attached  to  answer  John  Doe 
of  a  plea  of  trespass  and  cgectment ; 
and  thereupon  the  said  John  Doe, 
by  G.  H.,  his  attorney,  complains : 

for  that  J.  8.  on demised  to  the 

said  John  Doe  [four  m^suages, 
four  outhouses,  and  500  acres  of 
land],  with  the  appurtenances, 
situate  and  being  in  the  parish  of 
,  in  the  county  of  York  afore- 
said :  to  have  and  to  hold  the  same 
to  the  said  John  Doe  and  his  assigns, 
from  thenceforth,  for  and  during  and 
unto  the  full  end  and  term  of  seven 
years  from  thence  next  ensuing,  and 
tally  to  be  complete  and  ended.  By 
virtueof  which  said  demise,  the  said 
John  Doe  entered  into  the  said 
Mveral  tenements  with  the  appurte- 
nances, and  became  and  was  pos- 
sessed thereof  for  the  said  term  so 
to  him  thereof  granted  as  aforesaid. 
And  the  said  John  Doe  being  so 
thereof  possessed,  the  said  Richard 
Roe  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  with  force  and 
arms,  Jcc,  entered  into  the  said 
tenements  with  the  appurtenances, 
which  the  said  A.B.had  so  demised 
to  the  said  John  Doe,  in  manner  and 
for  the  term  aforesaid,  which  is  not 
yet  expired,  and  ^ected  the  said 


John  Doe  from  his  said  farm,  and 
other  wrongs  to  the  said  John  Doe- 
then  did,  against  the  peace  of  our 
Lady  the  Queen,  and  to  the  damage 
of  l^e  said  John  Doe  of  fifty  pounds  r 
and  thereupon  he  brings  suit,  &c. 

Mr. 


I  am  informed  that  you  are  in 
possession  of  or  claim  title  to  the- 
premises  in  this  declaration  of  ^ect- 
ment  mentioned,  or  to  some  part 
thereof:  and  I,  being  sued  in  this 
action  as  a  casual  ejector  only,  and 
having  no  claim  or  title  to  the  same*, 
do  advise  you  to  appear  in  [in  coun^ 
try  cattse*  ;  or  in  tOTvn  eaiiseSf  on 
the  first  day  of]  next  Michaelmas 
term  in  Her  Majesty's  Court  of 
[Queen's  Bench],  by  some  attomej 
of  that  court,  and  then  and  there,  by 
a  rule  of  the  said  court,  to  cause 
yourself  to  be  made  defendant  in  my 
stead,  and  defend  your  title  to  tbe 
aforesaid  premises,  or  to  such  part 
or  parts  hereof  as  is  or  are  in  your 
possession;  otherwise  I  shall  suffer 
J  udgment  herein  to  be  entered  against, 
me  by  default,  and  you  will  be 
turned  out  of  possession.    Dated  this 

day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred 
and  forty-six. 

Yours,  &c., 

RiCHABD  Rob. 


Emdenec^  16) 

General  Issue. 

In  tiie  Qoeen's  Bench. 

Trinity  Term,  9  Victoria.  ment  \or  where  there  are  itvo  or 

J.  N.        "^  And  the  said  J.  N.  more  oustertf  trespasses  and  ^ect' 

ats.  I  by  I.  K.  his  attor-  ments]  aboye  laid  to  his  charge,  or 

John  Doe,      >ney,  comes  and  de-  of  any  part  thereof,  in  manner  and 

on  demise  of   I  fends  the  force  and  form  as  the  said  John  Ik>e  has  above 

4.  B.  fc  other8.J  injury  when,  tec,  thereof  complained  ag^nst  him ; 

lad  says  that  he  is  not  guilty  of  the  and  of  this  he  the  said  J.  N.  put» 

said  supposed  trespass  and  ^ect-  himself  upon  the  country,  &;c. 


The  appearance  and  defence  here  stated  in  the  commencement 
of  the  plea  U  still  retained  in  ejectment,  although  no  longer 
used  in  personal  actions ;  the  rule  H.  4  W.  4.,  which  renders 
them  unnecessary  in  personal  actions^  not  extending  to  eject- 
ment. 

The  defendant,  by  the  terms  of  the  consent  rule,  is  precluded 
from  pleading  any  other  plea  but  the  general  issue.  If  the 
lessor  of  the  plaintiff  die,  pending  the  action,  the  death  cannot 
be  pleaded  puis  darrien  continuance,  because  the  right  is  sup- 
posed to  be  in  the  plaintiff  the  lessee.  Hob.  5.  For  the  same 
leaaon,  if  one  of  the  lessors  of  the  plaintiff  release  his  right  to 
the  defendant,  the  latter  cannot  plead  the  release.  Doe  V« 
Brewer,  4M.kS4  300. 


Etfidence  for  the  Plaintiff. 

The  law  does  not  favour  forfeiture ;  which  will  account  for 
the  very  strict  proof  required  of  a  landlord  when  he  seeks  to 
enforce  a  forfeiture,  and  recover  the  demised  premises,  by  reason 
of  the  tenant's  nonpayment  of  rent,  in  a  case  where  there  are 
sufficient  goods  upon  the  premises.  In  such  a  case  the  lessor 
of  the  plaintiff  must  prove  — 

1.  The  tenancy;  the  proviso  or  condition  for  re-entry  for 
the  non-payment  of  the  rent ;  and  the  local  situation  of  the 
premises,  as  described  in  the  declaration. 

2.  That  a  demand  was  made  of  the  rent ;  Bro.  Abr.  Demaunde, 
19 ;  and  that  the  same,  or  some  part  thereof,  has  not  beea 
paid.  Cro.  Jac*  511.  4  Leon.  8.  And  a  demand  in  fact  must 
be  proved,  although  there  may  have  been  no  person  on  the  land 
at  the  time  ready  to  pay  the  rent.  Kidwelly  v.  Brand,  Plowd, 
70  a,  b.  But  where  the  proviso  in  the  lease  was,  that  if  the 
iCDt  should  be  in  arrear  for  twenty-one  days,  the  lessor  might 
re-enter,  although  no  legal  or  formal  demand  should  be  made  : 
it  was  holden,  that  the  rent  having  been  in  arrear  for  twenty- 
one  days,  the  lessor  might  maintain  an  ejectment  for  the  for- 
fntaie,  without  an  actual  re-entry  or  demand  of  rent.    Doe  v. 
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Masters,  2  B,  k  C.  490,  and  see  Smith  v.  Spooner,  3  Taunt. 
246.    Bac.  Ahr,  Rent  I.  1,  Dy.  68. 

The  demand  must  be  of  the  precise  sum  due ;  if  he  have 
demanded  a  penny  more  or  less,  it  will  be  ill.  Fabian  and  Wind- 
sor's case,  1  Leon.  305.,  Cro,  EL  209. 

It  must  appear  to  have  been  made  precisely  upon  the  day 
when  the  rent  was  due  and  payable  by  the  terms  of  the  lease. 
1  Leon,  305.  Sav,  121.  As  where  the  proviso  is,  that  if  the 
rent  shall  be  behind  and  unpaid  by  the  space  of  thirty  or  any 
other  number  of  days  after  the  days  of  payment,  it  shall  be 
lawful  for  the  lessor  to  re-enter, — ^the  demand  must  be  made 
on  the  30th  or  other  last  day.  Co.  Lit,  202  a,  and  note  3. 
HiUy.  Orange,  Plotcd.  172  b,  173  a.  KidweUy  y.  Brande, 
Plotted.  70  a,  b.  Clun's-  case,  10  Co.  129  a.  Cropp  v.  Hamble- 
don,  Cro,  El.  48.  Wood  and  CfUver's  ease,  4  Leon,  180.  Smith 
and  BustanPs  case,  1  Leon.  142.  Kirby  v.  Green,  2  Luttv.  149. 
Doe  V.  Wandlass,  7  T.R.  117.  And  where  the  rent  was  pay- 
able quarterly,  and  two  quarters  being  in  arrear,  the  landlord 
demanded  the  amount  of  both :  it  was  holden  that  he  could 
not  recover ;  for  as  to  the  first  quarter,  it  was  not  demanded 
at  the  day.  Doe  v.  Paul,  3  Car,  &  P.  6 13.  But  where  a  lease 
contained  two  clauses  of  re-entry  for  non-payment  of  rent,  the 
one  in  case  the  yearly  rent  of  300^  should  be  in  arrear  thirty 
days  after  it  became  payable,  and  the  other  in  case  the  rent 
should  be  in  arrear,  which  was  stated  to  be  payable  half-yeaily 
at  Lady-day  and  Michaelmas :  it  was  holden,  that  the  former 
clause  was  meant  to  describe  the  amount  of  rent  to  be  annually 
paid,  and  the  latter  the  times  of  payment ;  and  that  the  land- 
lord had  a  right  to  re-enter,  on  non-payment  of  each  half-year's 
Tent.    Doe  v.  Oolding,  6  Moore,  231. 

The  demand  must  be  made  a  convenient  time  before  sunset. 
€o.  Lit,  202  a. 

It  must  be  made  upon  the  land,  and  at  the  most  notorious 
place  of  it.  I  Sound.  287,  note  16.  Therefore,  if  there  be  a 
dwelling-house  upon  the  land,  the  demand  must  be  made  at  the 
flront  or  fore  door ;  but  it  is  not  necessary  to  enter  the  house» 
4dthough  the  door  be  open.  Id.  But  if  the  landlord  demand  it 
of  an  undertenant,  or  any  other  person  he  may  find  there,  pro- 
vided it  be  upon  the  land,  it  will  be  sufficient ;  and  it  will  be  no 
objection  to  say  that  he  ought  to  have  demanded  the  rent  gene- 
rally, his  immediate  tenant  not  being  there,  and  not  to  have 
demanded  it  of  an  undertenant.  Doe  v.  Brydges,  2D,k  R.  29. 
AU  this,  however,  must  be  understood  of  cases  where  the  lease 
specifies  no  place  at  which  the  rent  is  to  be  paid ;  for  if  a  place 
be  appointed  where  the  rent  is  to  be  payable,  the  rent  must  be 
demanded  at  that  place.  Co.  Lit.  202  a.  On  the  other  hand, 
if  the  tenant  meet  the  landlord,  at  any  place,  on  or  off  the  land, 
at  any  time  of  the  last  day  of  payment,  and  tender  the  rent,  it 
will  be  sufficient  to  save  the  forfeiture.      Co.  Lit,  201  b,  202  a. 
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Mound's  Case,  7  Co,  28.  KidtoOlyY.  Brand,  Phwd.  70  a,  6.  Scot 
▼.  Scot,  Cro,  El.  73.  frood  and  Ckivei*9  cote,  4  L«Ofi.  180. 
Doey.  WamdUm,  7  7.  R,  117. 


Evidence  for  Defendant. 

The  defendant  will  be  aUowed  to  disprove,  by  hi«  evidence, 
«Tery  thing  the  plaintiff  is  here  instructed  to  prove.  Or 
the  defendant  may  prove  that  the  landlord  afterwards  waived 
tlie  forfeiture,  by  receiving  the  rent,  for  the  nonpayment  of 
which  the  forfeiture  is  said  to  have  accrued,  or  rent  sub* 
aequently  doe. 

2.  Ejectment  for  Non-payment  of  Rent,  where  there  is  no  st{fft» 
dent  distress  upon  the  premises. 

At  common  law,  where  an  ejectment  was  brought  for  a  for- 
feitore  by  non-payment  of  rent,  there  was  no  distinction  be* 
tween  cases  where  there  was  a  sufficient  distress  upon  the  pre- 
mises, and  where  there  was  not,  as  to  the  formal  demand  re- 
quired, as  mentioned,  ante,  pp.  1 6 1 , 1 62 .  But  now,  where  there  is 
no  sufficient  distress  upon  the  demised  premises,  it  is  enacted  by 
Stat.  4  G.  2,  c.  28,  s.  2,  that  "  in  all  cases  between  landlord  and 
tenant,  as  often  as  it  shall  happen  that  one  half  year's  rent  shall 
be  in  arrear,  and  the  landlord  or  lessor,  to  whom  the  same  i& 
due,  hath  right  by  law  to  re-enter  for  the  non-payment  thereof* 
such  landlord  or  lessor  shall  and  may,  without  any  formal  de* 
mand  or  re-entry,  serve  a  declaration  in  ejectment  for  the  re- 
covery of  the  demised  premises ;  or  in  case  the  same  cannot 
be  le^kUy  served,  or  no  tenant  be  in  actual  possession  of  the 
piemises,  then  to  affix  the  same  upon  the  door  of  any  demised 
messuage,  or  in  case  such  ^ectment  shall  not  be  for  the  reco- 
very of  any  messuage,  then  upon  some  notorious  place  of  the 
lands,  tenements  or  hereditaments  comprised  in  such  declara- 
tion in  qectment,  and  such  affixing  shall  be  deemed  legal  ser- 
vice thereof,  which  service  or  affixing  such  declaration  ineject- 
ment»  shall  stand  in  the  place  and  stead  of  a  demand  and  re- 
entry ;  and  in  case  of  judgment  against  the  casual  ejector,  or 
Boosoit  for  not  confessing  lease,  entry  or  ouster,  if  it  shall  be 
mide  appear  to  the  court  where  the  said  suit  is  depending  by 
affidavit,  or  be  proved  upon  the  trial,  that  half  a  year's  rent 
was  due  before  the  said  declaration  was  served,  and  that  no 
sufficient  distress  was  to  be  found  on  the  demised  premises* 
countervailing  the  arrears  then  due,  and  that  the  lessor  or 
leMors  in  ejectment  had  power  to  re-enter, — then  and  in  every 
such  case  the  lessor  or  lessors  in  ejectment  shall  recover  judg- 
ment and  execution,  in  the  same  manner  as  if  the  rent  had 
been  legally  demanded,  and  a  re-entry  made. 
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The  reader  will  perceive  that  the  proceedings  under  this  sta- 
tute are  the  same  as  in  ordinary  cases ;  except  that  if  the  pos- 
session be  vacant  the  declaration  is  to  be  affixed  to  the  door 
of  the  demised  house,  or  in  the  case  of  land,  upon  some  noto- 
rious place  of  it,  and  that  such  affixing  shall  be  deemed  legal 
service ;  supra;  and  the  court  in  such  a  case  will  require  to  be  •< 

well  satisfied  that  the  tenant  cannot  be  found,  so  as  to  be  le- 
gally served,  before  they  will  allow  such  affixing  of  the  decla- 
ration to  be  deemed  good  service.  See  Doe  d.  Pugh  v.  Roe^ 
1  Hodg.  6.  Also,  the  affidavit,  in  moving  for  judgment  against 
the  casual  ejector,  must  state  not  only  the  service  of  the  de« 
daration,  but  also  that  at  least  half  a  year's  rent  was  due  at 
the  time  of  the  service,  and  that  no  sufficient  distress  was  to 
be  found  upon  the  premises  countervailing  the  arrears  [that  is 
to  say,  half  a  year's  rent.  Doe  d.  Powell  v.  Roe,  9  Dowl.  548,1 
then  due ;  supra ;  and  the  affidavit  in  this  respect  must  be 
positive,  and  not  merely  to  the  belief  of  the  deponent  or 
the  like.    Doe  v.  Roe,  2  Dowl.  413.    Doe  d.  Hicks  v.  Roe, 

1  Dowl.  N.  C.  180.  It  is  not  necessary  that  the  landlord 
himself  should  swear  to  the  amount  of  the  rent  due  ;  it  may 
be  sworn  to  by  his  receiver  or  agent.    Doe  d.  Charles  v.  Roe^ 

2  Dowl.  752. 


Declaration,  8fc, 

See  the  form  of  the  declaration,  ante,  p.  160.  Care  must  be 
taken  that  the  demise  be  laid  on  some  day  subsequent  to  the 
time  at  which  the  landlord  has  a  right  to  enter  for  the  forfeiture  ;. 
as,  for  instance,  if  the  proviso  be,  that  if  the  rent  shall  be  in 
arrear  for  thirty  days,  it  shall  be  lawful  for  the  landlord  to  re- 
enter, — ^the  demise  should  be  laid  after  the  thirtieth  day ;  and 
the  declaration  may  be  served  at  any  time  afterwards.  Doe  v. 
Shawcross,  3  B.  fy  C.  752. 

The  declaration  is  served,  as  in  ordinary  cases :  except  that, 
by  Stat.  U.  G.  4  &  1  W.  4,  c.  70,  s.  36,  where  the  right  of 
entry  accrues  to  the  landlord,  or  where  the  tenancy  expires,  in 
or  after  Hilary  or  Trinity  terms,  he  may,  "  at  any  time  within 
ten  days  after  such  tenancy  shall  expire,  or  right  of  entry  ac- 
crue, serve  a  declaration  in  ejectment,  intituled  of  the  day 
next  after  the  day  of  the  demise  in  such  declaration,  whether 
the  same  shall  he  in  term  or  in  vacation,  with  a  notice  there- 
unto subscribed,  requiring  the  tenant  in  possession  to  appear 
and  plead  thereto  within  ten  days ;  and  proceedings  shall  be 
bad  on  such  declaration,  and  rules  to  plead  entered  and  given* 
in  the  same  manner,  as  nearly  as  may  be,  as  if  such  declaration 
had  been  duly  served  before  the  precediog  term  :  provided  al- 
ways that  no  judgment  shall  be  signed  against  the  casual  ejector* 
until  default  of  appearance  and  plea  within  such  ten  days ;. 
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and  that  at  least  six  clear  days'  notice  of  trial  shall  be  given  to 
the  defendant  before  the  commission  day  of  the  assizes  at  which 
such  ejectment  is  intended  to  be  tried :  provided  also,  that  any 
defendant  in  such  action,  may,  at  any  time  before  the  tritd 
thereof,  apply  to  a  judge  of  either,  of  Her  Majesty's  superior 
•courts  at  Westminster,  by  summons  in  the  usual  manner,  for 
time  to  plead,  or  for  staying  or  setting  aside  the  proceedings,  or 
for  postponing  the  trial  until  the  next  assizes,  and  that  it  shall 
be  lawful  for  the  judge  in  his  discretion  to  make  such  order  in 
the  said  cause  as  to  him  shall  seem  expedient.  1 1  G.  4  &  1  W.4, 
c.  70,  s,  36.  This  however,  extends  only  to  country  eject- 
ments. Doe  d,  Nmrris  v.  Roe,  I  Dowl.  547.  If  the  six  days* 
notice  of  trial  here  required  be  not  given,  the  defendant  will 
-waive  the  objection  by  appearing  at  the  trial,  and  defending 
the  action.    Doe  v.  Jessop,  3  B.  8f  Ad.  402. 


Evidence. 

In  this  case,  the  lessor  of  the  plaintiff  must  prove : 

1.  The  tenancy;  the  proviso  or  condition  for  re- entry  for 
the  nonpayment  of  rent ;  and  the  local  situation  of  the  pre- 
mises, as  described  in  the  declaration. 

2.  That  before  the  service  of  the  declaration,  there  was  half 
a  year's  rent  due  and  in  arrear,  and  that  there  was  no  sufficient 
distress  to  be  found  on  the  demised  premises,  countervailing 
such  arrears.  If  there  be  more  than  half  a  year's  rent  in  ar- 
rear, still  the  case  is  within  the  statute ;  see  Doe  y.  Alexander, 
2M.  Sf  S.  525 ;  but  it  is  not  necessary  that  there  should  be 
a  sufficient  distress  upon  the  premises  to  countervail  the  whole 
of  the  arrears,  in  order  to  take  the  case  out  of  the  statute ;  if 
there  be  sufficient  to  satisfy  half  a  year's  rent,  the  landlord 
cannot  proceed  under  this  statute,  but  must  proceed  as  at  com- 
mon law,  as  under  the  last  head.  Doe  d,  Powell  v.  Roe, 
9  Dowl.  548.  But  the  distress  must  be  such  that  the  landlord 
could  have  availed  himself  of  it.  And,  therefore,  where  the 
tenant  locked  up  the  premises,  so  that  the  landlord  could 
not  distrain  (supposing  there  were  goods  sufficient  there) 
without  being  guilty  of  a  trespass :  Lord  Tenterden,  C.J.,  held 
that  proof  of  this  was  sufficfent  to  satisfy  the  statute :  the 
words  in  the  statute, "  no  sufficient  distress  to  be  found  on 
tiie  demised  premises,"  must  mean  no  sufficient  distress  which 
cui  be  got  at ;  and  here,  therefore,  there  was  no  sufficient  dis- 
tTCM,  for  there  was  no  available  distress  at  all.  Doe  v.  Dyson 
€t  al..  Moody  ^  3f.  77.  Where  the  right  of  entry  accrued  in 
fourteen  days  after  the  25th  of  March,  the  demise  laid  on  the 
2d  of  May,  and  the  declaration  served  on  the  6th  of  June ;  and 
the  evidence  waB  that  the  landlord's  broker  went  upon  the  pre- 

( to  distrain,  on  some  day  in  May,  and  there  were  then  no 
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goods  there  which  he  could  distrain :  the  court  held  this  to  be 
sufficient  evideAce,  from  which  the  jury  might  presume  that 
there  was  no  sufficient  distress  upon  the  premises  before  the 
2d  of  May,  or  on  the  6th  of  June  (if  that  were  necessary)  ;  and 
Ld.  Ellenborough,  C  J.,  intimated,  in  the  course  of  the  aiigu- 
ment,  that  if  the  landlord  find  no  sufficient  distress  upon  the 
premises,  on  any  day  after  the  rent  is  in  arrear,  and  the  rent 
be  not  paid  at  the  time  mentioned  in  the  proviso,  the  right  of 
entry  accrues.  Doe  v.  FucJum,  15  East,  28C.  There  is  no  ne- 
cessity, however,  to  prove  any  demand  of  the  rent,  even  where 
by  the  proviso  the  power  of  re-entry  is  given  to  the  landlord 
upon  nonpayment  of  the  rent,  the  same  "  being  lawfully  de- 
manded." Doe  V.  Alexander,  2  M,  4*  S.  525,  dU.  Ld.  EUenbo- 
rough,  C  /. 


Lessee,  how  relieved  against  the  Forfeiture. 

If  at  any  time  before  trial  of  such  ejectment,  the  tenant  or 
his  assignee  pay,  or  tender  to  the  landlord,  or  pay  into  court* 
all  arrears  of  rent,  and  costs,  all  further  proceedings  shall 
cease.  4  G.  2,  c.  28,  s.  4.  See  Goodright  d.  Stevenson  v.  No- 
right,  2  fV.  BL  746.  Doe  v.  Masters,  2  B.  &  C.  490.  Doe  d. 
Harcourt  v.  Roe,  4  Taunt.  883.  The  court  however,  cannot  do 
this,  after  execution.  Doe  d.  Lambert  v.  Roe,  3  Dowl.  .'>57,  or 
even  after  trial ;  Roe  v.  Davies,  7  East,  363 ;  nor  will  they,, 
after  the  landlord  has  obtained  possession,  compel  him  to  pay 
over  the  value  of  the  crops  to  the  tenant,  deducting  the  rent. 
Doe  v.  JVitherwick,  3  Bing.  11.  Under  this  statute,  the  mort- 
gagee of  the  tenant  has  the  same  title  to  relief,  as  the  tenant 
against  whom  the  ejectment  is  brought.  Doe  d.  WhUfeld  t. 
Roe,  3  Taunt.  402.  But  although  the  court  are  thus  empowered 
to  interfere  where  the  forfeiture  is  for  nonpayment  of  rent, 
they  have  no  authority  to  do  so,  where  the  forfeiture  Is  by 
breach  of  a  covenant  to  repair.  Doe  v.  Asby,  10  Ad.  4'  £^.71, 
S  Law  J.  207  qb. 

Before  the  above  statute,  4  G.  2,  c.  28,  the  only  remedy  the 
tenant  had  in  such  a  case,  was  by  bill  in  equity.  And  be  may 
still  file  a  bill  in  equity,  to  be  relieved  from  the  forfeiture,  in. 
cases  where  he  is  too  late  to  make  the  above  application  to  the 
court  of  law.  But  a  time  is  now  limited  for  his  doing  so ;  for 
by  4  G.  2,  c.  28,  s.  2,  it  is  enacted  that  in  case  the  lessee,  his 
assignee,  or  other  person  claiming  or  deriving  under  the  said 
lease,  shall  suffer  judgment  to  be  recovered  on  such  ejectment, 
and  execution  to  be  executed  thereon,  without  paying  the  rent 
and  arrears,  together  with  full  costs,  and  without  filing  any  bill 
for  relief  in  equity  within  six  calendar  months  after  such  exe- 
cution executed ;  then,  and  in  such  case  the  said  lessee,  as- 
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ngnee,and  all  other  persons  claiming  and  derivingunder  the  said 
lease,  shall  be  barred  and  foreclosed  from  all  relief  or  remedy 
in  law  or  equity,  other  than  by  writ  of  error  for  reversal  of 
such  judgment  in  case  the  same  shall  be  erroneous,  and  the 
said  landlord  or  lessor  shall  from  thenceforth  hold  the  said  de- 
mised premises  discharged  from  such  lease. 

And  by  the  3d  section  of  the  same  statute,  in  case  such 
lessee,  or  his  assignee,  or  other  person  claiming  any  right, 
title,  or  interest,  in  law  or  equity,  in  or  to  the  said  lease,, 
shall,  within  the  time  aforesaid,  file  a  bill  for  relief  in  any  court 
of  equity,  he  shall  not  have  or  continue  any  injunction  against 
the  proceedings  at  law  on  such  ejectment,  unless  he  shall,  within 
forty  days  next  after  a  full  and  perfect  answer  shall  be  filed  by  the 
lessor  of  the  plaintiff  in  such  ejectment,  bring  into  court  and 
there  lodge  with  the  proper  officer,  such  sum  of  money  as  the 
lessor  of  the  plaintiff  shall  in  his  answer  swear  to  be  due  and  in 
arrear,  over  and  above  all  just  allowances,  and  also  the  costs 
taxed  in  the  said  suit,  there  to  remain  until  the  hearing  of  the 
cause,  or  to  be  paid  out  to  the  lessor  on  good  security,  subject 
to  the  decree  of  the  court ;  and  in  case  such  bill  shall  be  filed 
within  the  time  aforesaid,  and  after  execution  is  executed,  the 
lessor  of  the  plaintiff  ^hall  be  accountable  only  for  so  much,. 
and  DO  more,  as  he  shall  really  and  bond,  fide,  without  fraud, 
deceit,  or  wilful  neglect,  make  of  the  demised  premises  from 
the  time  of  his  entering  into  the  actual  possession  thereof; 
and  if  what  shall  be  so  made  by  the  lessor  of  the  plaintiff,  hap^ 
pen  to  be  less  than  the  rent  reserved  on  the  said  lease,  then 
the  lessee  or  his  assignee,  before  he  shall  be  restored  to  his 
possession,  shall  pay  such  lessor  or  landlord  ^  hat  the  money 
so  by  him  made  fell  short  of  the  reserved  rent,  for  the  time  such 
lessor  of  plaintiff,  or  landlord,  held  the  said  lands. 


3.   Summary  mode  of  obtaining  possession  of  premises,  for 
non-payment  of  rent. 

In  what  cases,  and  how.']  If  any  tenant  holding  lands,  tene- 
ments or  hereditaments  at  rack  rent,  or  where  the  rent  re- 
served shall  be  full  three-fourths  of  the  yearly  value  of  the 
demised  premises,  who  shall  be  in  arrear  for  one  year's  rent, 
[or  half  a  year's  rent,  57  G.  3,  c.  52,]  shall  desert  the  demised 
premises,  and  leave  the  same  uncultivated  or  unoccupied,  so 
as  no  sufficient  distress  can  be  had  to  countervail  the  arrears 
of  rent :  two  justices  of  the  peace  of  the  county,  riding,  &c. 
having  no  interest  in  the  demised  premises,  may,  at  the  re- 
quest of  the  lessor  or  Isndlord,  or  his  bailiff  or  receiver,  go 
npon  and  view  the  same,  and  affix  upon  the  most  notorious 
part  of  the  premises  notice  in  writing  on  what  day  (at  the  dis^ 
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tance  of  fourteen  days  at  the  least)  they  will  return  to  take  a 
second  view  thereof;  and  if  on  such  second  view  the  tenant 
or  some  person  on  his  behalf  shall  not  appear  and  pay  the  rent, 
or  there  shall  not  be  sufficient  distress  on  the  premises,  then 
the  said  justices  may  put  the  landlord  or  lessor  into  possession, 
and  the  lease  to  such  tenant,  as  to  such  demise,  shall  from 
thence  be  void.  11  6.  2,  c.  19,  «.  16.  Which  provision  is  now 
extended  to  tenants  who  hold  lands  under  any  demise  or  agree- 
ment, whether  vmtten  or  verbal,  although  no  right  or  power 
of  re-entry  be  reserved  to  the  landlord  in  case  of  non-payment 
of  rent.  57  G.  3,  c.  52.  As  to  the  manner  in  which  this  is 
to  be  done,  within  the  metropolitan  police  district,  see  stat. 
3&4  Vict.c.B4,s,  13. 

Where  the  tenant  had  become  bankrupt,  and  had  quitted 
the  premises,  and  his  assignees  had  refused  to  take  the  lease^ 
and  there  were  no  goods  on  the  premises  which  could  be  dis- 
trained for  the  rent  in  arrear,  the  court  held  it  to  be  a  case 
within  the  meaning  of  the  section,  although  the  landlord  knew 
where  to  find  the  bankrupt,  and  there  was  one  of  his  servants 
upon  the  premises  when  the  justices  went  there.  Exp,  PiUon^ 
1  B.  &  ^.  369. 

The  following  may  be  the  form  of  the  information  or  request ; 
it  need  not  be  upon  oath.   Bcuten  v.  Carew,  3  B.  &  C.  649. 

Berkshire,  to  wit :   the  informa-  the  same  unoccupied,  and  there  is 

tion  and  request  of  J.  8.  of not  now  upon  the  said  premises 

gentleman,  taken  this daj  of  anj  sufficient  distress  to' counter^ 

in  the  year  of  our  Lord  1846,  vail  the  said  arrears  of  rent :   tibe 

before  us  J.  P.  and  L.  M.,  Esqrs.,  said  J.  S.  thereupon    requests  us 

two  of  Her  Majesty's  Justices  of  the  the  said  justices  (we  having  no  in- 

peace  for  the  said  county  of  Berks,  terest  in  the  said  demised  premises,) 

who  saith  that  one  J.  N.  is  tenant  to  go  upon  and  view  the  same,  and 

to  him  of  a  certain  messuage,  dwell-  to  take  such  proceedings  thereupon 

ing-house  and  appurtenances,  situ-  in  that  behalf,  according  to  the  sta- 

ate  at ,  under  a  demise  thereof  tute  in  such  case  made  and  pro- 

by  him  the  said  J.  8.  as  lessor  and  vided,  that  he  the  said  J.  S.    aa 

landlord  thereof  unto  the  said  A.  B.  such  landlord  and  lepsor  as  afore- 

Ibr years,  at  an  annual  rack  said,  may  be  put  into"  possession  of 

rent  of ;  and  that  the  said  A.  the  said  premises.   Taken  before  us 

B.  is  now  in  arrear  for year's  the  Justices  aforesaid,  at on 

rent  for  the  said  premises,  and  hath  the  day  and  year  first  above-nien- 

wholly  deserted  the  same,  and  left  tioned. 


The  following  may  be  the  form  of  the  notice : — 

To  J.  N.,  late  of yeoman:  ths above Utforniation and requett, 

take  notice  that  J.  8.  of gen-  but  in  the  pott  tenu  and  second 

tleman,  hath  this  day  stated  unto  perton^  to  the  mords]  possession  of 

us,  J.  P.  and  L.  M.  Esqrs.,  two  of  the  said  premises ;  and  we,  as  such 

Her  Majesty's  Justices  of  the  peace  Justices  as  aforesaid,  being  willij^ 

for  the  county  of  Berks,  that  you  to  grant  unto  the  said  J.  S.  siich 

J.  N.  are  tenant  to  him  of remedy  as  by  the  statute  in  that 

[4'c.  setting  out  the  substance  of  behalf  is  provided,  have  hereupon 
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-no«r  come  npon  the  premises  afore- 
said, and  have  viewed  the  same, 
and  we  now  hereby  give  you  notice 
that  we   shall   retnm   to  the  said 

panemises  on ,  to  take  a  second 

view  thereof;  and  if  on  such  second 
new  you  or  some  person  on  your 
behalf  do  not  then  appear  here  and 
psnr  the  rent  aforesaid,  and  if  there 


shall  not  then  be  sufficient  distress 
upon  the  said  premises  to  counter- 
vail the  said  arrears  of  rent,  we 
shall  put  the  said  J.  S.*  as  such 
lessor  and  landlord  as  aforesaid, 
into  possession  of  the  said  premises, 
according  to  the  form  of  the  statute 
in  such  case  made  and  provided. 
Doted  this ,  &c. 


Record  of  the  proceedino^s.'l  The  justices  having  attended  to 
view  the  premises  a  second  time,  if  the  defendant  do  not  then 
attend  and  tender  the  rent,  and  if  there  shall  not  be  sufficient 
distress  upon  the  premises  to  countervail  the  arrears  of  rent, 
the  justices  then  give  the  landlord  possession  of  the  premises, 
and  make  a  record  of  their  proceedings ;  which  record  will  be 
their  justification,  if  the  tenant  shall  afterwards  sue  them  for 
what  they  may  have  thus  done.  See  Basten  v.  Carew,  3  B.  & 
C.  649.  Ashcroft  v.  Bourne,  3  B.  &  Ad.  684.  The  record  may 
be  in  this  form : — 


Berkshire,  to  wit :  Be  it  remem- 
bered that  on in  the year 

of  the   reign,   toe   at  ^ ,  J.  S. 

eometh  b^6re  as,  J.  P.  and  L.  M., 
eiqnires,  two  of  the  justices  of  our 
sud  Lady  the  Queen,  assigned  to 
keq>  the  peace  in  the  said  county, 
aad  also  to  hear  and  determine 
divers  fidonies,  trespasses,  and  other 
ausdemeanors  in  the  said  county 
eoBunitted,  and  informeth  us  that 
«M  J.  N.  is  tenant  {i^e.  setting  out 
ike  U^ormation  and  request,  to 
the  words]  possession  of  the  said 
pwmisfff  :  And  we,  as  such  jostioes 
as  atocssid,  being  willing  to  grant 
valo  tbe  said  J.  S.  such  remedy  as 
by  Kbe  statate  in  that  behalf  is  pro- 
vided, do  BOW  her^ipon  come  upon 
dw  ptcmiaes  aforesaid,  and  having 
viewed  tile  same,  do  now  hereupon 
aflz  upon  the  most  notorious  part 
ef  llie  premises  aforesaid  a  certain 
written  notice,  directed  to  the  said 
J.  K.,  wherein  and  whereby  we  give 
fte  said  J.  X.  notice  that  we  shall 

ictera  to  the  said  premises  on , 

far  the  purpose  of  viewing  tbe  same* 
a  second  time,  and  that  if  on  such 
Meoad  view  he  the  said  J.  X.,  or 
•one  person  on  his  behalf  do  not 
spiiiiir  here  and  pay  the  rent  afore- 
said, and  if  there  shall  not  then  be 


sufficient  distress  upon  tlie  said 
premises  to  countervail  the  said 
arrears  of  rent,  we  shall  put  the 
said  J.  &,  as  such  lessor  and  land- 
lord as  aforesaid,  into  possession 
of  the  said  premises,  according  to 
the  form  of  the  statute  in  such  case 
made  and  provided. 
And  now  at  this  day,  to  wit,  on 

,  in  pursuance  of  the  said  noUoe 

we  the  said  justices  having  returned 
to  the  said  premises,  do  now  view 
the  same  a  second  time;  but  the 
said  J.  y.  doth  not,  nor  doth  any 
person  on  his  behalf,  attend  here  to 
pay  the  said  rent,  nor  is  the  same 
as  yet  paid,  nor  is  there  any  distress 
upon  the  said  premises  to  counter- 
vail the  said  arrean  of  rent  : 
Wherefore  the  said  several  matters 
in  the  information  aforesaid  heing 
duly  proved  to  us,  and  we  being 
satisfied  of  the  truth  thereof,  do 
hereupon  put  the  said  J.  S.  as  such 
lessor  and  landlord  as  aforesaid 
into  possession  of  the  said  premises, 
according  to  the  form  of  the  statute 
in  such  case  made  and  provided. 
In  witness  whereof  we  the  said 
justices  have  hereunto  set  our  hands 

and  seals,  at ,  this day  of 

,  in  the  year  aforesaid. 


Appeal.']  The  tenant,  if  the  premises  be  in  London,  may 
appeal  to  the  court  of  Queen's  Bench  or  Common  Pleas,  or 
if  diewhere,  then  to  the  judges  of  assize  for  the  county  where 
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they  are  situate ;  who  are  empowered  to  order  restitution  to 
the  tenant,  with  costs,  or  affirm  the  act  of  the  justices,  with 
costs  not  exceeding  5/.  11  G.  2,  c.  19,  s.  17.  See  R.  v.  Traill 
et  al.,  10  Law  J.  57,  m. 


Section  VI. 
Apportionment  of  Rent, 

Between  the  executor  of  the  lessor  and  the  remainderman.'] 
By  Stat.  II  G.  2,  c.  19,  s.  lA,  after  reciting  that  where  any 
lessor  or  landlord,  having  only  an  estate  for  lite  in  the  lands, 
tenements,  or  hereditaments  demised,  happens  to  die  before 
or  on  the  day  on  which  any  rent  is  reserved  or  made  payable, 
auch  rent  or  any  part  thereof  is  not  by  law  recoverable  by  the 
executors  or  administrators  of  such  lessor  or  landlord,  nor  is 
the  person  in  reversion  entitled  thereto  any  other  than  for  the 
use  and  occupation  of  such  lands,  tenements,  or  hereditaments 
from  the  death  of  the  tenant  for  life,  of  which  advantage  hath 
been  often  taken  by  the  under-tenants,  who  thereby  avoid  pay- 
ing any  thing  for  the  same ;  for  remedy  whereof,  it  is  enacted, 
that  where  any  tenant  for  life  shall  happen  to  die  before  or  on 
the  day  on  which  any  rent  was  reserved  or  made  payable  upon 
any  demise  or  lease  of  any  lands,  tenements,  or  hereditaments^ 
which  determined  on  the  death  of  such  tenant  for  life,  the 
executors  or  administrators  of  such  tenant  for  life  shall  and 
may,  in  an  action  on  the  case,  recover  of  and  from  such  under- 
tenant or  under-tenants  of  such  lands,  tenements  or  heredita- 
ments,— if  such  tenant  for  life  die  on  the  day  on  which  the 
same  was  made  payable,  the  whole, — or  if  before  such  day 
then  a  proportion*  of  inch  rent^  according  to  the  time  such 
tenant  for  life  lived  of  the  last  year  or  quarter  of  a  year  or 
other  time  in  which  the  said  rent  was  growing  due  as  afore- 
said,—  making  all  just  allowances  or  a  proportionable  part 
thereof  respectively. 

The  above  statute  extended  only  to  cases  where  the  demise 
itself  determined  by  the  death  of  the  tenant  for  life ;  but  where 
the  lease  was  good,  so  as  to  bind  the  remainderman,  then  the 
whole  rent  went  to  the  remainderman,  and  there  was  no  ap- 
portionment. See  Ex.  p  Smyth,  1  Swanst.  337  and  note. 
Botheroyd  v.  Moclley,  5  7yr.  522.  Hut  by  stat.  4  &  5  W.  4^ 
c.  22,  s.  1,  aiter  reciting  the  above  Act, — and  that  doubts  had 
been  entertained  whether  the  previsions  of  the  said  Act  applied 
to  every  case  in  which  the  interests  of  tenants  determine  oh 
the  death  of  the  person  by  whom  such  interests  had  been 
created,  and  on  the  death  of  any  life  or  lives  for  which  such 
person  was  entitled  to  the  lands  demised,  although  every  such 
case  is  within  the  mischief  intended  to  have  been  remedied  and 


Appcrtionnien  t  of  Rent.  171 

prevented  by  the  said  Act, — it  is  enacted,  that  rents  reserved 
and  made  payable  on  any  demise  or  lease  of  lands,  tenements, 
or  hereditaments,  which  have  been  and  shall  be  made,  and 
which  leases  or  demises  determined  or  shall  determine  on  the 
death  of  the  person  making  the  same,  (although  such  person 
was  not  strictly  tenant  for  life  thereof;,  or  on  the  death  of  the 
life  or  lives  for  which  such  person  was  entitled  to  such  here- 
ditaments, shall,  so  far  ss  respects  the  rents  reserved  by  such 
leases,  and  the  recovery  of  a  proportion  thereof  by  the  person 
granting  the  same,  his  executors  or  administrators  (as  the  case 
maybe),  be  considered  as  within  the  provisions  of  the  said 
recited  Act. 

Also,  by  the  same  statute,  (4  &  5  W.4,  c.  22,)  s.  2,  all  rents 
service  reserved  on  any  lease  by  a  tenant  in  fee,  or  for  any 
life  interest,  or  by  any  lease  granted  under  any  power,  (and 
which  leases  shall  have  been  granted  after  the  passing  of  this 
Act) — and  all  rents  charge  and  other  rents,  annuities,  pensions, 
dividends,  moduses,  compositions — and  all  other  payments  of 
every  description  in  the  United  Kingdom  of  Great  Britain  and 
Ireland,  made  payable  or  coming  due  at  fixed  periods,  under 
any  instrument  that  shall  be  executed  after  the  passing  of  this 
Act,  or  (being  a  will  or  testamentary  instrument;  that  shall 
come  into  operation  after  the  passing  of  this  Act,  shall  be 
apportioned  so  and  in  such  manner,  that  on  the  death  of  any 
person  interested  in  any  such  rents,  annuities,  pensions,  divi- 
dends, moduses,  compositions,  or  other  payments  as  aforesaid, 
or  In  the  estate,  funrl,  office  or  benefice  from  or  in  respect  of 
which  the  same  shall  be  issuing  or  derived,  or  on  the  determin- 
ation, by  any  other  means  whatsoever,  of  the  interest  of  any 
auch  person, — he,  and  his  executors,  administrators  or  assigns, 
shall  be  entitled  to  a  proportion  of  such  rents,  annuities,  pen- 
sions, dividends,  moduses,  compositions,  and  other  payments, 
according  to  tlie  time  whicli  shall  have  elapsed  from  the  com- 
mencement or  last  payment  thereof  respectively  (as  the  case 
may  be),  including  the  day  of  the  death  of  such  person,  or  of 
the  determination  of  his  or  her  interest,  all  Just  allowances  and 
deductions  in  respect  of  charges  on  such  rents,  annuities,  pen- 
sions, dividends,  moduses,  compositions  and  other  payments 
being  made ;  and  that  every  such  person,  his  executors,  ad- 
ministrators and  assigns,  shall  have  such  and  the  same  remedies 
at  law  and  in  equity  for  recovering  such  apportioned  parts  of 
the  said  rents,  annuities,  pensions,  dividends,  moduses,  com- 
positions, and  other  payments,  when  the  entire  portions  of  which 
sach  apportioned  parts  shall  form  part,  shall  become  due  and 
payable,  and  not  before,  as  he  would  have  had  for  recovering  and 
obtaining  such  entire  rents,  annuities,  pensions,  dividends, 
moduses,  compositions,  and  other  payments,  if  entitled  thereto, 
but  so  that  persons  liable  to  pay  rents  reserved  by  any  lease  or 
demise,  and  tbe  lands,  tenements,  and  hereditaments  comprised 
i2 
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therein,  shall  not  be  resorted  to  for  such  apportioned  parts 
specifically  as  aforesaid,  but  the  entire  rents  of  which  such 
portions  shall  form  a  part  shall  be  received  and  recovered  by 
the  person  or  persons  who,  if  this  Act  had  not  passed,  would 
have  been  entitled  to  such  entire  rents ;  and  such  portions  shall 
be  recoverable  from  such  person  or  persons  by  the  parties  entitled 
to  the  same  under  this  Act,  in  any  action  or  suit  at  law  or  in 
equity.  See  Re  Markby,  4  Mylne  &  C.  84 .  Oldenshaw  v.  Holt, 
12  Jd.  &  El.  590. 

Provided,  by  s.  3,  that  the  provisions  herein  contained  shall 
not  apply  to  any  case  in  which  it  shall  be  expressly  stipulated 
that  no  apportionment  shall  take  place,  or  to  annual  sums  made 
payable  in  policies  of  assurance  of  any  description. 

Between  two  or  more  reversioners. '\  If  A.  seised  of  land  in  fee, 
and  possessed  of  other  lands  for  a  term  of  years,  make  a  lease 
of  both  at  an  entire  rent,  and  die :  the  rent  shall  be  appor- 
tioned between  the  heir  and  the  executor,  according  to  the 
respective  annual  values  of  the  lands  in  fee,  and  of  the  land  for 
years.     Ro.  Abr.  237.     Bac.  Abr.  Rent,  M.  2. 

So,  if  part  of  the  reversion  be  granted  away,  there  shall  be 
an  apportionment  of  the  rent ;  for  the  rent  being  incident  to 
the  reversion,  a  proportionable  part  of  it  immediately  passes 
with  the  grant  of  part  of  the  reversion,  although  there  be  no 
mention  of  it  in  the  grant.  Collins  "V.  Harding,  13  Co,  57. 
Gilb.  Rents,  173,  and  see  Ardo\.  Watkins,  Cro.  El.  637,  651. 
BotVs  Case,  7  Co.  23.  Co.  Lit,  147.  But  the  vendor  and  ven- 
dee of  the  part  of  the  reversion,  cannot  apportion  the  rent  by 
Any  stipulation  in  the  grant,  so  as  to  bind  the  tenant,  without 
his  assent.     Bliss  v.  Collins,  5  B.&A.816. 

Between  the  lessee  and  the  reversioner."]  If  a  lessee  for  life 
Or  years  surrender  a  part  of  the  lands  demised, — or  if  he  com- 
mit a  forfeiture  of  part,  by  making  a  feoffment  or  doing  waste, 
and  lose  it,  the  rent  shall  be  apportioned.  Co.  Lit,  148  a.  Ro. 
Abr,  235.  Dy.  5  a.  13  Co.  58.  Moor,  pi,  255.  So,  where  a 
lease  was  made  of  lands,  of  which  the  lessor  was  seised  in  fee, 
and  of  other  lands  of  which  he  was  seised  for  his  life  (with  a 
power  of  leasing),  at  an  entire  rent,  and  the  lease  was  not  well 
executed  according  to  the  power :  upon  the  death  of  the  lessor 
it  was  holden  that  the  lease  was  good  as  far  as  respected  the 
lands  in  fee,  though  bad  as  to  the  other  land,  for  the  rent  might 
be  apportioned.  Doe  v.  Meyler,  2  M.  &  S.  276.  So,  if  part  of 
the  land  demised  be  lost  by  the  act  of  God,  as  if  it  be  covered 
permanently  by  the  sea,  the  tenant  shall  not  thereby  suffer,  but 
the  rent  shall  be  apportioned;  because  the  tenant,  without  any 
default  upon  his  part,  has  been  deprived  of  the  enjoyment  of 
part  of  that  which  was  the  consideration  for  his  paying  the  rent ; 
]ior  ought  the  lessor  to  complain,  for  if  the  land  were  in  his 
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own  tiands,  he  must  have  lost  the  benefit  of  so  much  as  the 
sea  covered.  Ro.  Abr.  236.  Bac.  Abr.  Rent,  M.  2.  But  if  the 
land  be  burnt  by  wild  fire,  Ro.  Abr.  23  f),  or  if  a  house  demised 
be  accidentally  burnt  down.  Monk  v.  Cooper,  2  Ld.  Raym.  1477, 
2  Str.  763.  Earl  Chesterfield  v.  Duke  of  Bolton,  Com.  Rep, 
627.  Bel/our  y.  Westm,  \  T.  R.  310.  Doey.  Sandham,  Id. 
705.  Izon  v.  Gorton,  .5  Bing,  501.  Baker  v.  Holtsapffell,  4 
Taunt.  45,  there  shall  be  no  apportionment  or  abatement  of 
the  rent  on  that  account ;  nor  will  equity  relieve  against  it. 
HoUzapfell  v.  Baker,  18  Ves,  115.  Hare  v.  Grove,  3  Anst.  687. 
On  the  other  hand,  if  the  lessor  evict  the  tenant  from  any  part 
of  the  demised  premises,  there  shall  be  no  apportionment  of 
the  rent,  nor  shall  the  lessor  be  entitled  to  any  rent  at  all,  until 
he  restore  to  the  tenant  that  of  which  he  has  deprived  him. 
Bac.  Abr.  Rent,  M.  1 .  But  if  the  eviction  be  by  a  person  having 
title  paramount, — there,  in  debt  for  rent,  there  shall  be  an 
apportionment  of  the  rent ;  and  the  same  in  covenant  against 
the  assignee  of  the  term,  the  action  being  founded  on  the 
privity  of  estate,  and  not  on  the  privity  of  contract ;  Steven^ 
fofi  V.  Lambard,  2  East,  51 5  ;  but  in  covenant  against  the  lessee 
himself,  where  the  action  is  founded  on  the  privity  of  contract, 
it  is  not  so.  Id.  Where,  however,  the  lessee  of  land,  upon 
his  entering  upon  it,  found  eight  acres  of  it  in  the  possession 
of  another  person,  entitled  under  a  prior  lease  from  the  lessor, 
and  that  person  kept  possession  of  the  eight  acres  until  half' 
a-year*8  rent  became  due,  and  excluded  the  lessee  from  the 
enjoyment  during  that  period,  the  lessee  continuing  in  posses- 
sion of  the  remainder :  it  was  holden,  that  although  this  was 
not  an  eviction  of  the  tenant  by  the  landlord  as  to  these  eight 
acres,  the  tenant  never  having  been  in  possession,  yet  the  de- 
mise, as  far  as  respected  these  eight  acres,  was  wholly  void,  and 
the  rent  not  apportionable ;  and  that  as  there  was  no  valid 
demise  of  the  whole  subject-matter,  nor  any  distinct  rent  Re- 
served for  that  part  of  which  there  was  a  valid  demise,  the 
lessor  was  not  entitled  to  distrain  for  the  whole  or  any  part  of 
the  rent.     Neale  v.  McKenzie,  in  error,  1  Mees.  &  TV.  747. 

As  to  the  plea  of  eviction, — in  debt  for  rent,  see  ante, 
p.  144  ;  in  covenant  for  rent,  see  ante,  p.  147. 
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CHAPTER  II. 

The  Landlord's  Remedies  against  the  Tenant  for  other  Breaches 
of  Contract, 

Section  T. 
Remedies  for  Breach  of  Covenant. 

\,  Action  of  Covenant  by  the  Lessor  against  the  Lessee,  for  not 
Repairing,  8fc, 

Declaration. 


Samctis  thefornif  ante^  p.  146,  to 
the  anterUk*,  and  then  thvs] :  to 

wit,  from  the ,  to  the  full  end 

and  terra  of ,  years  then  next 

onsuin^;  and  fully  to  be  complete 
and  ended,  at  a  certain  rent  paj'- 
able  by  the  defendant  to  the  plain- 
tiff, as  in  the  said  indenture  is  men- 
tioned ;  and  the  defendant  did  there- 
by, for  himself,  his  executors,  ad- 
ministrators, and  assigns,  covenant, 
promise  and  agree  to  and  with  the 
plaintiff,  his  heirs  and  assigns, 
(amongst  other  things)  in  manner 
following,  that  Is  to  say,  that  helhe 
defendant,  his  executors,  adminis- 
trators and  assigns,  should  and 
would,  at  all  times  during  the 
continuation  of  the  said  demise,  at 
his  and  their  own  costs  and  chr.rges, 
support,  uphold,  maintain,  und  keep 
the  said  premises  in  good  and  te- 
nantable  repair,  order,  and  condi- 
tion; and  the  same  premises,  and 
every  part  thereof,  should  and 
would  leare  in  such  good  re- 
pair, order,  and  condition,  at  the 
end  or  other  sooner  determination 
of  the  said  term,"  {or  as  the  cove- 
nant may  be] ;  **  as  by  the  said 
indenture,  reference  being  thereunto 
had,  will  more  fully  and  at  large 
appear.  By  virtue  of  which  said 
demise,  the  defendant,  afterwards, 
to  wit,  on  the  day  and  year  afore- 
said, entered  into  rnd  upon  all  and 
singular,  the  said  demised  premises 
with  the  appurtenances,  and  became 
und  was  possessed  thereof,  and  con- 
tinued so  tliereof  possessed  from 
thence  until ,  when  the  said  de- 
mise ended  and  determined.  And 
although  tho  plaintiff  has  always, 
from  the  time  of  the  mailing  of  the . 
said  indenture  hitherto,  well  and 
Truly  performed,  fulfilled,  and  kept 
uU  things  therein  contained,  on  his 


part  and  behalf  to  be  performed; 
fulfilled  and  kept,  according  to 
the  tenor  and  effect,  true  in- 
tent and  meaning  thei*eof;  yet 
the  plaintiff  in  fact  says,  that 
the  defendant  did  not,  during  the 
said  demise,  and  whilst  he  was  so 
possessed  of  the  said  demised  pre- 
mises, with  the  appurtenances,  as 
aforesaid,  at  his  own  costs  and 
charges,  support,  uphold,  maintain, 
and  keep  the  said  premises  in  good 
and  tenantable  repair,  order,  and 
condition,  nor  did,  nor  would,  at  the 
end  of  the  said  term,  yield,  and  de* 
liver  up  to  the  plaintiff  the  same  jH-e- 
mises  in  such  good  repair,  order,  and 
condition,  as  aforesaid,  according  to 
the  form  and  effect  of  the  said  in«- 
denture  in  that  behalf;  but  on  the 
contrary  thereof,  the  defendant^ 
after  the  making  of  the  said  inden- 
ture, and  during  the  continuance  of 
Iho  said  demise,  and  whilst  he  waa 
so  possessed  of  the  said  demised 
premises   with  the   appurtenances, 

as  aforesaid,  to  wit,  on ,  and 

from  thence  for  a  long  8pace  of 
time,  to  wit,  from  thence  until  the 
end  of  the  said  term,  suffered  and 
permitted  the  said  premises  to  be 
and  continue,  and  the  same  were, 
for  and  during  all  that  time,  ruin- 
ous, prostrate,  fallen  down,  and  in 
great  decay,  for  want  of  needful  and 
necessary  maintaining,  supporting, 
upholding,  and  keeping  the  same  ; 
and  the  defendant,  at  the  end  of  the 
same  terra,  to  wit,  on ,  afore- 
said, left  the  said  premises  in  such 
repair,  order,  and  condition  as  last 
aforesaid :  contrary  to  the  form  and 
effect  of  the  said  indenture,  and  of 
the  covenant  of  the  defendant  by  him 
in  that  behalf  so  made  as  aforesaid. 
And  so  the  plaintiff  says,  that  the 
defendant,  although  often  requested 
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«>  to  do,  hmth  not   kept  the  said  and  refuRed,  and  still  doth  nei^ect 

coveaant  so  by  him  made  as  afore-  and  refuse :   to  the  plaintiff's  da- 

«sid,  bat  hath  broken  the  same,  and     mage  of  £ ;  and  thereupon  he 

to  keep  the  same  with  the  said  plain-  brings  suit,  ice. 
tiffhtlh  hitherto  wholly  neglected 

The  lessee  or  his  assignee  may,  of  course,  be  sued  for  any 
breaches  of  the  covenant  occurring  during  his  tenancy,  without 
waitiog  for  the  determination  of  it ;  Luxmore  v.  Robson,  1  B, 
kA.584;  tee  Pistorv.  Cater,  12  Law  J,,  129,  ex.;  and  the 
dedantion  in  such  a  case  may  readily  be  framed  from  the 
above  form. 

In  stating  the  breach,  care  must  be  taken  to  state  any  excep- 
tion that  may  be  in  the  covenant,  and  negative-it :  where  the 
covenant  was  to  repair,  casualties  by  fire  excepted,  and  the  de- 
claration set  it  out  as  a  general  covenant  to  repair,  omitting 
the  exception,  the  omission  was  holden  fatal  upon  non  eitfac- 
ium,  although  no  casualty  by  fire  had  in  fact  happened.  Brown 
V.  KniU,  2  Brod,  &  B.  395.  Tempany  v.  Burnand,  4  Camp, 
20.  Or,  if  the  declaration,  in  setting  out  the  covenant,  state 
the  exception,  but  do  not  notice  it  in  the  breach,  it  will  be  bad 
upon  demurrer,  although  probably  cured  by  verdict.  fVright 
V.  Goddard  et  cU.,  8  Ad.  &  El.  144.  Care  must  be  taken,  also, 
where  there  are  two  covenants  to  repair,  one  to  repair  gener- 
tQy,  and  the  other  within  a  certain  time  after  notice,  not  to 
mix  them  up  in  the  same  breach,  but  to  assign  two  separate  and 
(fiitinct  breaches,  one  to  each ;  otherwise  the  declaration  will 
be  bad  upon  demurrer.    Id. 

Plea. 

The  defendant,  by  O.  H.  hisattor-  or  in  great  decay,  in  manner  and 

«er,  lays  that  the  said  premises  in  form  as  the  plaintiff  in  his  said  de- 

<henki  declaration  mentioned,  with  claration  has  above  thereof  com- 

the  anmrtenanoes,  were  not  nor  are,  plained  against  him  tlie  defendant : 

aor  was,  nor  is  any  part  thereof,  and  of  this  the  said  defendant  puts 

reiaoiu,    prostrate,    fallen    down,  himself  upon  the  country,  &c. 

If  there  be  two  or  more  breaches,  there  must,  of  course,  be 
•s  many  pleas ;  and  each  plea  must  be  pleaded  "  as  to  the  sup- 
posed breach  of  covenant  by  the  said  plaintiff  [firstly  or  se- 
eoodly,  &c.]  above  assigned."  And  care  must  be  taken  that 
etch  traverses  the  breach  to  which  it  is  applicable,  affirmatively 
or  negatively,  according  as  the  breach  is  assigned  in  the  nega- 
tive or  affirmative.  See  Marshall  v.  Whiteside  et  al.,  4  DowL 
766.  Where  the  plea  is  special,  it  may,  of  course,  be  pleaded 
to  one  or  more  of  the  breaches,  or  to  the  declaration  generally. 

Evidence, 

Upon  issue  joined  on  a  general  traverse  of  the  breach,  the 
lilaintiff  will  have  to  prove  the  state  of  the  premises,  so  as  to 
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show  thtt  they  were  out  of  repair,  contrary  to  the  meaning  of 
the  covenant  stated  in  the  declaration.  And  in  doing  so,  the 
plaintiff  will  not  be  allowed  to  give  in  evidence  any  want  of 
repair,  which  does  not  come  within  the  meaning  of  that  part 
of  the  breach,  which  comes  after  the  words  "  on  the  contrary 
thereof."  And  therefore,  where  the  breach  was  that  the  de- 
fendant did  not,  nor  would  repair,  &c.,  **  but  on  the  contrary 
thereof,  suffered  and  permitted  the  premises  to  be  and  conti- 
nue, and  the  same  were  ruinous  and  in  decay  for  want  of  need- 
ful and  necessary  reparations,"  &c. :  it  was  holden  that  the 
plaintiff  could  not  recover  for  voluntary  waste,  such  as  remov- 
ing windows.  Edge  V.  Pemberton,  12  Meet.  &  PV.  187.  What 
defects  in  the  state  of  repair  of  the  premises  amount  to  a  breach 
of  the  covenant,  must  in  all  cases  depend  upon  the  manner  in 
which  the  covenant  is  worded,  considered  also  with  reference 
to  the  nature  of  the  premises.  Upon  a  general  covenant  to 
repair  and  keep  in  repair,  the  tenant  is  not  obliged  to  put  in 
new  floors,  or  the  like,  but  merely  to  repair  the  old  ones, 
although  the  new  floor  would  be  the  more  substantial 
way  of  making  the  repair ;  Soward  v.  Leggatt,  7  Car. 
&  P.  613  ;  if  he  keep  the  premises  in  substantial 
repair,  it  is  sufficient.  Harris  v.  Jones,  Moody  &  Rob. 
173.  And  in  considering  this  matter,  the  jury  may  take  into 
their  consideration  whether  the  premises  were  old  or  new  at 
the  time  of  the  demise  ;  Stanley  v.  Towgood,  3  Bing.  N,  C.  4; 
for  if  the  demise  were  of  a  very  old  building,  it  is  not  meant  by 
such  a  covenant  that  the  tenant  should  restore  it  in  an  im- 
proved state,  nor  that  the  consequences  of  the  elements  should 
be  averted ;  but  the  duty  of  the  tenant  is  to  keep  it  as  nearly 
as  may  be  in  the  state  in  which  it  was  at  the  time  of  the  de- 
mise, by  the  timely  expenditure  of  money  and  care.  Per  Tin- 
dalt  C.  /.,  Gutteridge  et  al,  v.  Munyard  et  al.,  7  Car.  &  P.  129, 
1  Moody  &  Rob.  334.  The  state  of  the  building  at  the  time 
of  the  demise,  however,  must  be  established  by  general  evi-> 
dence  merely,  and  not  by  going  into  details.  Munts  v.  Goring, 
4  Bvng.  N.  C.  451.  But  under  a  covenant  substantially  to  re- 
pair, uphold,  and  maintain  a  house,  it  has  been  holden  that 
the  tenant  was  bound  to  keep  np  the  inside  painting.  Mark  v. 
NoyeSt  1  Car.  &  P.  265.  And  the  covenant  is  often  framed  in 
such  a  way,  as  to  oblige  the  tenant  to  do  much  more  than  he 
would  be  bound  to  do  by  the  terms  of  the  ordinary  covenant 
to  repair ;  and  it  must  be  construed  accordingly.  A  mere  en- 
largement of  windows,  opening  external  doors,  taking  down 
partitions,  or  making  other  alterations  in  the  premises,  how- 
ever, cannot  be  deemed  a  breach  of  a  covenant  to  keep  the 
premises  in  repair;  Doe  \.  Jones,  4  B.^Ad.  126;  they  may 
be  waste,  in  the  legal  acceptation  of  the  term,  but  they  are  not 
a  breach  of  a  covenant  to  repair. 
Whether  under  a  covenant  to  repair  and  keep  in  repair,  the 
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tenant  is  bound  to  rebuild  the  premises  in  case  they  are 
destroyed  by  fire,  was  at  one  time  considered  doubtful.  But 
it  is  now  well  established  that  he  is  bound  to  rebuild,  Bullock 
▼.  Dommitt,  G  T.  R,  650.  Digby  v.  Atkinson,  4  Camp.  265, 
unless  in  the  covenant  casualties  by  fire  be  expressly  excepted, 
tee  Wugall  v.  Waters,  6  T.  R.  488.  Packer  v.  Gibbins,  I  Q.  B. 
421,  or  there  be  an  express  covenant  by  the  lessor  himself  to. 
rebuild  in  such  a  case.  See  Loader  v.  Kemp,  2  Car.  &  P.  375. 
Besides  proving  the  want  of  repair,  the  plain tifif  must  prove 
the  damage  sustained  by  the  breach  of  covenant  complained  of. 
The  usual  mode  of  proving  this,  where  the  term  is  at  an  end. 
is,  by  proving  by  surveyors  or  builders,  &c.,  the  sum  it  would 
take  to  put  the  premises  into  that  state  of  repair  in  which  the 
defendant  ought  to  have  kept  them,  according  to  the  terms  of 
his  covenant.  See  Penley  et  al.  v.  Watts  et  al.,  1 3  Law  J. 
229,  ex.,  7  Mees.  &  ^.601.  And  the  jury  in  such  a  case, 
may  allow  the  landlord,  not  only  the  actual  expense  of  the 
repairs,  but  also  some  compensation  for  the  loss  of  the  use  of 
the  premises,  whilst  they  were  undergoing  repair.  Wood  v. 
Pope,  1  Bin^.  N.  C.  467.  But  where  the  tenancy  is  still  sub-" 
listing,  and  there  is  yet  a  considerable  portion  of  the  term 
remaining,  the  damages  must  be  estimated,  not  by  considering 
what  it  would  cost  to  put  the  premises  into  proper  repair,  but 
by  considering  what  damage  the  present  state  of  want  of 
repair  is  to  the  reversion  ;  the  former  could  not  be  a  correct 
criterion,  because  the  landlord,  if  he  recovered  as  damages 
the  sum  necessary  to  put  the  premises  into  repair,  is  not  bound 
to  lay  out  any  portion  of  it  in  repairing  them.  Trustees  of  the 
Schools,  ^c.  of  Worcester  v.  Rowlands,  9  Car.  &  P.  734.  And 
where  the  lessor  was  bound  by  covenant  to  repair  the  "exter- 
nal parts  "  of  a  demised  house,  and  the  house  was  damaged  in 
consequence  of  the  house  adjoining  to  it  being  pulled  down 
under  the  provisions  of  a  local  act  of  parliament,  the  party- 
wall  giving  way,  and  the  jury  gave  the  plaintiff,  as  damages,  not 
only  the  sum  he  laid  out  in  building  the  party- wall,  the  value 
of  certain  damage  done  by  the  wall  giving  way,  the  cost  of  the 
papering,  painting,  &c.,  rendered  necessary  by  the  rebuilding  of 
the  wall,  cost  of  replacing  fixtures,  counters,  &c.,  and  the 
architect's  charges, — but  also  the  rent  he  paid  for  other  premises 
whilst  the  wall  was  rebuilding,  the  costs  of  alterations  neces- 
sary to  enable  him  to  carry  on  his  business  in  these  latter 
premises,  and  the  cost  of  restoring  those  premises  to  their  ori- 
ginal state,  after  the  wall  was  rebuilt :  the  court  held  that 
the  plaintiff  was  not  entitled  to  these  three  latter  items  of 
damages,  because  if  the  defendant  had  rebuilt  the  wall,  he 
would  not  have  been  bound  to  find  other  premises  for  the 
plaintiff  during  the  time  the  wall  was  rebuilding.  Green  v. 
Bales,  1 1  Law  J.  63,  qb.,  2  Q.  B.  225.  Where  A.  let  a  house  to 
B.,  and  B.  underlet  it  to  C. ;  and  A.  brought  an  action  against 
t3 
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B.  for  not  repairing,  which  action  B.  requested  C.  to  defend, 

C.  insisting  that  the  house  was  not  out  of  repair;  C.  declined 
this,  and  B.  on  the  faith  of  C.'s  statement  defended  the  action* 
had  a  verdict  against  him,  and  was  obliged  to  pay  damages  and 
costs :  it  was  holden  that  in  an  action  against  C.  on  his  cove- 
nant, B.  could  not  recover  the  costs  he  paid  in  the  action,  as 
they  were  not  necessarily  occasioned  by  C.'s  breach  of 
covenant.  Walker  v.  Hatton,  10  Mees.  &  W.  249.  So  where 
the  lessee's  term  was  forfeited  and  recovered  in  ejectment,  by 
reason  of  the  under-lessee  not  repairing,  it  was  holden  in  an 
action  against  the  under-lessee  upon  his  covenant,  that  the 
lessee  could  not  recover  the  value  of  his  term.  Clow  et  al.  v. 
Brogden  ei  al.,  2  Man.&,  Gr.  39. 


Special  Pleas. 

For  the  specie!  pleas  in  covenant,  generally,  see  I  Arch. 
N.P.  2  £(/.  p.  370.  It  is  only  necessary  here  to  mention, 
that  an  eviction  from  part  of  the  demised  premises,  cannot  be 
pleaded  in  bar  of  an  action  of  covenant  for  not  repairing,  or 
for  assigning  or  underletting,  or  the  like,  Newton  v.  AUin,  10 
Law  J.  179,  qb.,  1  Q.  B.  518,  as  it  may  in  an  action  for  rent. 
Ante,  p.  144. 


2.  Action  of  Covenant  in  other  Cases. 

A  declaration  in  covenant,  in  other  cases  than  for  non-pay- 
ment of  rent,  and  for  not  repairing,  may  readily  be  framed  from 
the  form,  ante,  p.  174.  As  to  the  law  upon  the  subject,  with  res- 
jjcct  to  waste,  see  ante,  p.  100  ;  as  to  not  insuring,  see  ante,  p. 
101  ;  as  to  assigning  or  underletting,  &c.  see  ante,  p.  102 ;  and 
as  to  other  acts,  &c.  see  ante,  pp.  103,  104. 


3,  Action  of  Ctvenant  by  the  Assignee  of  the  Lessor  against  the 
Lessee. 

Declaration. 

Iti  the  Queen's  Bench.  denture  hereinafter  mentioned,  one 

The day  of ,  a.d.  18-16.  J.  S.  was  seised  in  his  demesne  as 

Middlesex  to  wit :  A.B.,the  plain-  of  fee  [or  as  the  title  of  the  teteor 
tifi'  in  this  suit,  by  E.  F.  his  attor-  7nay  be]  of  and  in  the  tenements 
uey,  [or  in  his  proper  person],  com-  and  premises  witli  (he  appurtenances, 
plainsof  J.  X.,  the  defendant  in  this  hereinafter  mentioned  to  be  de- 
suit,  who  has   been  summoned  to  mised;    and  being  so  seised,  be  the 

answer  the   said  plaintiff  in  action  said  J. S.  heretofore,  to  wit,  on , 

of  covenant :  whereas  before  und  at  by  a   certain  indenture  [^c.  a*  in 

the  time  of  tlie  making  cf  the  in-  the  forme  ante,   pp.  146,  174,  to 
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ike  stmtement  of  the  Uuett  emtr^y 
iMOmtkfe,  merely  sadttUutiatg  the 
rml  name  of  the  leuor,  for  **  the 
pUintiff;*'  and  then  ihus]:  And 
the  taid  defendant  being  w  pos- 
iewd  as  aforeaud,  of  $ad  in  the 
nid  demised  premiaes,  and  the  said 
J.  S.  being  so  seised  as  of  fee  of  and 
in  the  rerersion  of  tlie  said  premises 
with  die  apportenanoes,  aftenraids 
anddoringthe  said  term  so  granted 
to  tiie  defendant  aa  aforesaid,  to  wit, 

OB ,  by  a  certain  indenture  [^. 

pieadimg  the  letue  and  rOeaeeor 
^tker  eonvevanee  qfthtt  interest  of 
J.  8.  to  the  plaintiff',  wUh  all 
the  mane  asMiffnments,  if  any\  : 
Wbeieapon  and  wherri»f  the  plain- 
tiff thai  became  and  was,  and  from 
thence  hitherto  hath  been,  and  stiU 
is,  seised  as  of  fee  and  right  of  and 
in  tlie  rerersion  of  the  premises  so 
^iemisedaa  aforesaid,  with  the  ap- 
portenanoes. And  althon^  the 
plaintiff  hath  at  all  times,  firom  the 
time  of  the  making  of  the  said  last- 
mentioned  indenture  hitherto,  well 
and  truly  performed,  fulfilled,  and 
kept  aU  things  in  the  said  indenture 
contained  on  the  part  and  behalf  of 
the  said  J.  S.  and  his  assigns  to  be 
performed,  fulfilled,  and  kept  ac- 
oordiiq;  to  the  tenor  and  effe<^  true 
intent  and  meaning  of  the  inden- 


ture first  aforesaid ;  yet  tbe  plate- 
tiff  saith  that  after  he  became  ao 
seised  of  and  in  the  reTersion  of  the 
said  demised  premises  as  aforesaid, 
and  whilst  the  defendant  was  so 
possessed  of  the  said  preoaises,  with 
the  appurtenances,  and  during  Oe 
continuance  of  the  said  term 
flierein  so  irranted  to  him  the  de- 
fendant by  the  said  J.  8.  as  afora- 
said,  by  the  indenture  first  afora- 

said,   to  wit,   on   ,  [^c.  then 

astigning  the  Inreaehee,  as  in  amy 
of  the  preceding  forms  ;]  *'bat 
on  the  contrary  thereof,  he  the  de- 
fendant, after  the  plaintiff  became 
so  seised  of  and  in  the  said  rerer- 
sion, and  whilst  he  the  defendaat 
was  so  possessed  of  the  said  demised 
premises,  and  during  theomtinii- 
ance  of  the  said  term,"  [^c.  to  the 
end  of  the  assignment  of  the 
breaek  or  breaches] :  and  so  the 
plaintiff  saith  that  the  defendaat 
(although  often  requested  so  to  do) 
hath  not  kept  the  said  corenont  so 
made  by  him  with  the  said  J.  8. 
and  his  ass^rns,  in  manner  and 
form  aforesaid,  but  hath  broken 
the  same,  and  to  keep  the  same 
with  the  plaintiff  hath  hitherto 
wholly  refused,  and  still  doth  refuse, 

to  the  plaintiff's  damage  of  £ ; 

and  thereupon  he  brings  suit.  Ice. 


If  a  reTersioner  assign  his  reversion,  the  assignee  may  midn- 
tain  covenant  for  a  breach  of  any  covenant  running  with  the 
land,  against  the  lessee,  1  Saund.  237.  See  Bro.  Sum.  &  5et. 
6,  or  against  the  assignee  of  the  term.  3  Mod.  337,  338,  1 
Show.  199,  Carth.  182,  1  SaUt.  80,  81.  And  if  the  reversion  be 
assigned  to  tenants  in  common,  each  may  maintain  cove- 
nant against  the  lessee  or  his  assignee  for  his  portion  of  the 
rent,  Henniker  v.  Turner,  6  D.  &  R.  12,  or  for  not  repairing, 
&c.  So,  the  assignee  of  the  reversion  of  part  of  the  premises,  may 
maintain  covenant  against  the  lessor  or  his  assignee,  for  not 
repairing,  Twynam  v.  Pickard,  2  B.  &  ^.  105,  or  for  rent,  &c. 
So,  the  assignee  of  the  term  may  have  an  action  of  covenant 
against  the  lessor  or  his  assignee,  for  a  breach  of  any  covenant 
mnning  with  the  land;  Cro.  EI.Z13,  436, Moor,  419,  5  Co.  17 
c;  and  a  declaration  in  such  a  case  may  readily  be  framed  from 
the  form  above  given.  And  the  same  of  a  devisee,  to  whom 
a  reversion  or  term  is  devised.  See  Kindon  v.  Nottle,  4  ilf.  & 
5.53. 

Covenant  by  the  assignee  of  the  reversion  against  the  lessee, 
is  transitory,  and  the  venue  may  be  laid  in  any  county ;  for 
although  not  between  the  original  contracting  parties,  yet  as 
the  Stat.  32  H.  8,  c.  34,  transfers  the  privity  of  contract  as  to 
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covenants  to  the  assignee,  be  may  bring  his  action  in  any 
county,  in  the  same  manner  as  the  lessor  might.  1  Saund. 
237,  244  b.  1  Lev.  259.  But  covenant  by  the  assignee  of  the 
term  against  the  lessor  or  the  assignee  of  the  reversion,  i» 
local,  and  must  be  brought  in  the  county  where  the  land  lies. 
5  Co.  na^F.N.B.  146  c. 

In  covenant  by  the  assignee  of  the  reversion,  the  declaration 
must  state  the  lessor's  title  to  the  demised  premises,  that  it 
may  appear  he  had  such  an  estate  in  the  reversion  as  might  be 
legally  assigned  to  the  plaintiflf ;  Cli/t.  Ent.  213,  pi.  7 ;  1  Saund. 
231,  234,  n.;  2  Lil.  Ent,  132,  136.  See  Harris  v.  Beavan,  4 
Bing.  646  ;  then  the  demise,  and  the  covenant  which  has  been 
broken ;  then  the  mesne  assignments  of  the  reversion,  from  the 
time  of  the  making  of  the  lease,  until  it  became  vested  in  the 
plaintiff;  and  lastly,  the  breach  of  covenant.  And  although 
in  an  action  against  an  assignee,  it  would  be  sufficient  to  state 
his  title  shortly  thus,  that  '*  all  the  estate,  right,  title  and  in- 
ierest  of  the  said  J.  S.,  of,  in,  and  to  the  said  [demised  premises} 
afterwards,  to  tcit,  on  ,  by  assignment  came  to  the  said  de- 
fendant,"— yet  in  an  action  by  an  assignee  of  the  reversion,  this 
would  not  be  sufficient,  for  he  is  deemed  to  know  his  own 
title,  and  to  be  capable  of  setting  it  out ;  and  for  this  reason 
the  assignment  to  him,  and  all  mesne  assignments  (if  any)  be- 
tween the  original  party  from  whom  he  has  derived  title,  and 
him,  must  be  pleaded  in  the  ordinary  manner,  as  deeds  usually 
are,  otherwise  it  would  be  erroneous;  Cro.  Car.  143,  3  Lev. 
153.  Mackay  v.  Macreth,  2  Chit.  48,  4  Doug.  213;  such  de- 
rivative title  cannot  be  presumed  in  covenant,  as  it  may  be  in 
ejectment.  See  Doe  v.  Bajcter,  2  \V.  hi.  1228.  And  the  party 
suing,  must  appear  to  derive  title  immediately  or  mediately 
from  the  person  with  whom  the  covenant  sued  upon  was 
made,  and,  therefore,  where  mortgagor  and  mortgagee  joined 
in  a  lease  of  the  mortgaged  premises,  but  the  lessee's  cove 
Hants  were  with  the  mortgagor  alone,  it  was  holden  that  the 
assignee  of  the  mortgagee  could  not  sue  the  lessee  for  a  breach 
of  any  of  the  covenants  contained  in  the  lease.  Webb  v. 
Russell,  3  T.  R.  393. 


Pleas,  8fc. 

Besides  the  ordinary  pleas  which  a  tenant  may  plead  in  an 
action  of  covenant  against  him  by  his  immediate  lessor,  and 
which  have  already  been  sufficiently  noticed  in  the  preceding 
parts  of  this  work,  the  defendant  may  put  in  issue  the  whole  or 
any  part  of  the  plaintiff's  derivative  title.  And  in  doing  so,  he 
need  not  put  in  issue  the  execution  of  the  different  title  deeds 
mentioned,  but  he  may  traverse  generally,  that  J.  S.  did  not  re- 
lease, or  demise,  &c.  mcdo  et  formd,  according  to  the  allegations 
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used  in  stating  the  conveyances,  and  conclude  each  plea  to  the 
country.  Bro,  Esiraunger  al  fait,  pi.  4,  6,  13,  16.  He  can- 
not, indeed,  impugn  his  own  lessor's  title ;  he  cannot  plead- 
tii/  hdbuU  in  tenementis,  Parker  v.  Manning,  7  T,  R.  537. 
mikins  V.  Wingate,  6  Id.  62.  Style  v.  Herring,  Cro.  Jac.  73. 
Kemp  V.  Goodall,  1  Salk,  277,  or  plead  that  the  lessor  had  but 
an  equitable  estate,  for  that  is  equivalent  to  pleading  nil  habuit 
in  tenementis;  Blake  v.  Foster,  8  7".  22.  487 ;  and  see  Palmer  v. 
EUtins,  2  Str,  818  ;  nor  can  he  by  his  plea  show  that  the  lease 
was  not  duly  executed  in  pursuance  of  a  power,  Bringloe  v. 
Goodson,  5  Bing.  N.  C.  730,  or  the  like,  or  in  any  other  manner 
impeach  it.  But  he  may  traverse  the  statement  of  the  title  of 
the  lessor,  in  the  commencement  of  the  declaration.  Carvick 
V.  Blagrave,  I  Brod.  &  B.  531.  And  where,  in  an  action  of 
covenant  for  non-payment  of  rent,  on  an  indenture  of  lease  by 
husband  and  wife,  and  under  the  seal  of  the  wife,  according  to- 
the  provisions  of  stat.  32  H.  8,  c.  28,  s.  3,  the  declaration  stated 
that  the  husband  and  his  wife  (since  deceased)  demised  the 
premises  to  the  defendant  for  twenty-one  years,  and  that  he 
covenanted  to  pay  rent  to  the  husband  and  wife,  and  the  heirs 
of  the  wife,  and  that  after  her  death  certain  rent  accrued  due  to 
the  husband;  and  the  defendant  pleaded  that  the  husband 
never  had  any  thing  in  the  premises,  but  in  right  of  his  wife, 
whose  estate  they  were,  and  that  she' died  before  the  rent  in 
question  became  due,  and  without  issue,  and  that  her  heir-at- 
law  threatened  to  eject  the  defendant,  unless  he  should  attorn 
tenant  to  bim,  and  that  he  accordingly  did  attorn  :  this  Was 
holden  to  be  a  good  plea.  H^l  v.  Saunders,  in  error,  4  JB.  & 
C.  529,  2  Bing.  112. 


4.  Action  of  Covenant  by  the  Lessor,  against  the  Assignee 
of  Lessee. 


Same  a«  the  forms  ante,  pp.  140, 
174,  to  the  entry  of  the  lessee  in- 
tiutive,  merely  substituting  the 
itame  of  tlie  lessee  for  **  the  de- 
fendant ; "  and  tfien  thus] :  And 
the  plaintiff  in  fact  gays,  that  after 
the  making:  of  the  said  indenture, 
and  during  the  said  term  thereby 
panted,  to  wit,  on,  &c.  aforesaid, 
all  the  estate,  right,  title,  interest, 
term  of  years  ttien  to  come  and 
ttaezpired,  property,  profit,  claim, 
and  demand  whatsoever  of  bim  the 
said  [lessee]  of,  in,  and  to  the  sold 
demised  premises  with  the  appur- 
tenances, by  assignment  tliereof 
then  made,  did  legally  come  to  and 
vest  in  the  defendant ;  whereupon 
tad   whereby   the   defendant  then 


entered  into  and  upon  the  said  dC' 
mised  premises  with  the  appurte- 
nances, and  became  and  was  thereof 
possessed,  and  continued  so  thereof 

possessed  from  thence  [until  

when  the  said  demise  ended  and 
determined,  or  as  the  case  may 
be ;]  And  although  the  plaintiff  has 
always,  from  the  time  of  the  making 
of  the  said  indenture  hitherto,  well 
and  truly  performed,  fulfilled,  and 
kept  all  things  therein  contained, 
on  his  part  and  behalf  to  be  per- 
formed, fulfilled,  and  kept,  accord- 
ing to  the  tenor  and  effect,  true 
intent  and  meaning  thereof  ;  yet 
the  said  plaintiff  in  fact  says,  that 
after  the  said  assignment  and  during 
the  continuance  of  the  said  demise. 
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and  whilst  the  defendant  was  pos-  And  so  the  plaintiff  in  fact  says, 

seased  of  the  said  demised  premises,  that  the  defendant  (although  often 

with  the  appurtenances  [to  wit»  on  requested  so  to  do)  hath  not  kept 

,  ^'c.  then  oMigning  breacJietf  tlie  said  covenant  so  made  bj  the 

/u  in  any  of  the  preceding  fortnt ;  said  [les8ee]f  for  himself  and  his  as- 

*'  but  on  ttie  contrary  thereof,  he  signs,  with  the  plaintiffp  in  manner 

the  defendant,  after  the  said  assign-  and  form  aforesaid,  but  has  broken 

mcnt  and  during  the  continuance  the  same,  and  to  keep  tlie  same  with 

of  the  said  demise,  and  whilst  he  the  plaintiff  has    hitherto   wholly 

the  defendant  was  so  possessed  of  refused,  and  still  reftises  :    to  the 

the  said  demised  premises,  as  afore-     plaintiff's  damage  of  £ ;   and 

said,*'  ^e,  to  the  end  of  tlie  assign-  thereupon  he  brings  suit,  ice 
ment  of  the  breach  or  breaches.'^ 

The  lessof  or  his  assignee  may  maintain  covenant  against 
either  the  lessee  or  his  assignee,  at  his  election,  upon  any  cove- 
nant running  with  the  land ;  Cro,  Jac.  309.  521,  522  ;  5  H.  T^ 
19  «;  3  Co.  22  6;  Carth.  182,  183,  3  Afod.  337,  338;  1  Show. 
199;  2  Id,  134;  1  Salk.  80,  81 ;  1  Saund.  240;  and  he  may 
bring  the  action  against  the  assignee,  even  before  he  has  takea 
possession.  Walker  v.  Reeves,  2  Doug.  461,  n.  So,  covenant 
for  rent  has  been  holden  to  lie  against  the  mortagee  of  a  term, 
to  whom  the  lease  had  been  assigned  by  way  of  mortgage, 
although  he  never  entered  or  took  actual  possession.  WiUiatm 
v.  Bosanquet,  1  Brod.  &  B.  238.  Burton  v.  Barclay,  7,  Bing. 
745.  So,  the  lessor  or  his  assignee  may  have  covenant  against 
the  executor  or  administrator  of  the  lessee,  and  may  declare 
against  him  as  assignee.  TUney  v.  Ncrris,  Carth,  319.  WbU 
laston  et  al.  v.  HakewiU,  10  Law  J.  303,  qj.  So,  the  lessee  may 
have  covenant  against  the  assignee  of  the  reversion,  for  the 
breach  of  any  covenant  running  with  the  land ;  1  Saund.  237  ; 
80  may  the  assignee  of  the  term ;  Cro.  El.  373,  436,  Moor^ 
419 ;  and  the  declaration  may  readily  be  framed  from  the 
above  form.  So,  of  course,  the  lessee  may  maintain  covenant 
against  his  own  assignee  of  the  term,  for  a  breach  of  any  of 
the  covenants  in  the  assignment      See  Burnett  v.  Lynch,  5 

B.  &  C.  589.  Stone  v.  Evans,  Peake,  Ad.  Ca.  94.  Steward  v. 
Wolveridge,  9  Bing.  60.  Wolveridge  v.  Steward,  I  Car.  &  M. 
644.  But  no  action  will  lie  by  the  lessor  or  his  assignee, 
against  the  assignee  of  the  term,  for  any  breach  of  covenant 
happening  after  such  assignee  shall  have  assigned  the  term 
over  to  another.  CftanceUor  v.  Poole,  2  Doug.  764.  Walker 
V.  Reeves,  Id.  461,  n.,  Bui.  N.  P.  159.    Paule  v.  Nurse,  8  B.  & 

C.  486.  Taylor  v.  Shum,  I  B.&.P.2\.  Bm-nf other  v.  Jordan^ 
2  Doug.  452.  OdeU  v.  Wake,  3  Camp.  394.  Hartshome  v. 
Watson,  5  BffijSr.  N.  C.  477.  Also,  for  breach  of  a  covenant 
not  running  with  the  land  {see  1  Arch.  N.P.,  p.  357,)  an  assignee 
cannot  be  sued.  Grescot  v.  Green,  1  Salk.  199.  St.  Saviour's 
V.  Smith,  1  W.  Bl.  351,  Bui.  N.  P.  159.  Grey  v.  Cuthbertsm, 
2  Chit.  482.  Care  must  be  taken  also,  that  the  person  sued 
be  the  assignee  of  the  term,  and  not  an  under-lessee  merely; 
for  the  lessor  or  his  assignee  cannot  maintain  covenant  against 


n 
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the  lessee  of  their  lessee,  as  there  is  no  privity  whatever,  either 
of  contract  or  of  estate,  between  them.  Halford  v.  Hatch^  1. 
Doug.  183. 

Covenant  against  the  assignee  of  the  term,  is  local,  and  must 
be  laid  in  the  county  where  the  land  lies.  Carth,  182,  183» 
JV.  Jon.  43,  1  Wils.  165.  And  the  same  as  to  covenant  by  the 
assignee  of  the  reversion  against  the  assignee  of  the  term.  3 
Mod.  337,  338,  1  Skow.  199,  Carth,  182,  1  Salk.  80,  81.  On 
the  other  hand,  covenant  by  the  lessee  against  the  assignee  of 
the  reversion,  is  transitory,  and  may  be  brought  in  any  county; 
1  Saund.  237,  244  6,  1  Lev.  259 ;  but  covenant  by  the  assignee 
of  the  term  against  the  assignee  of  the  reversion,  is  local,  and 
must  be  brought  in  the  county  where  the  land  lies.  5  Co.  17 
a,  P.  N.  B.  146  c. 

In  stating  the  assignment  to  the  defendant,  it  is  not  neces- 
sary to  show  in  what  manner  he  acquired  his  title,  for  the 
plaintiff  is  not  presumed  to  know  anything  about  it ;  it  is 
sufficient  to  state,  generally,  that  all  the  estate,  &c.,  of  the 
original  party  came  to  the  defendant  by  assignment,  as  in  the 
above  form,  although  there  may  have  been  several  mesne 
assignments. 


Pleas,  8^'c. 

Besides  the  pleas  the  lessee  might  have  pleaded,  his  assignee 
may  deny  the  assignment  to  him.  But  he  cannot  deny  the 
title  of  the  lessor ;  he  is  as  much  estopped  in  this  respect,  by 
the  indenture,  as  his  lessee  was.  And  therefore  where,  to  a 
drdaration  in  covenant  by  a  lessor  against  the  assignee  of  the 
leasee,  the  defendant  pleaded  that  the  plaintiff  did  not  demise 
modo  et  formd,  the  plea  was  holden  bad  on  demurrer.  Taylor 
T.  Needkam,  2  Taunt.  278.  And  where  the  defendant  pleaded 
that  the  lease  was  not  signed  by  the  lessors  or  any  agent  for 
them  :  the  plea  was  holden  bad.  Aveline  et  al.  v.  fVhisson,  12 
LeuD  J.  58,  cp.,  4  Man.  &  Gr.  801.  He  may  plead,  however, 
that  before  the  breach  complained  of,  he  assigned  all  his  interest 
in  the  term  to  another;  and  in  this  case  it  is  necessary  to 
plead  the  assignment  in  the  ordinary  way,  that  is  to  say,  if  it 
have  been  by  deed,  it  is  usually  pleaded  as  other  deeds ;  see  the 
form,  1  Saund.  56,  2  Saund.  21 ;  and  see  post,  p.  185 ;  or  if  it 
be  by  a  mere  note  in  writing,  it  may  be  pleaded  in  like  manner, 
bat  without  reference  to  the  writing ;  see  the  form,  2  Saund. 
418 ;  and  indeed  in  neither  case  is  it  necessary  to  state  the 
assignment  to  be  by  deed  or  writing,  although  it  must  appear 
in  evidence  to  be  so.  I  Saund.  234,  n.  3.  Where  to  a  plea  of 
this  kind,  the  plaintiff  replied  that  in  and  by  the  indenture^ 
the  lessee  for  himself,  his  executors,  administrators,  and  assigns 
covenanted  that  he,  his  executors  or  administrators,  should 
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not  assign  without  the  consent  of  the  lessor,  and  that  no  such, 
consent  was  given :  the  replication  was  holden  to  be  bad ;  this 
action  was  founded  on  the  privity  of  estate,  and  that  privity 
<was  destroyed  by  the  assignment ;  the  proper  remedy  for  the 
plaintiff  was,  by  action  on  the  covenant  not  to  assign.  Paul 
et  al.  V.  Nurse  et  al.,  S  B.  &  C.  486.  The  following  may  be 
the  form  of  the  plea,  that  the  term  did  not  come  to  the  de- 
fendant by  assignment. 


PleOf  Defendant  not  Assignee. 

The  defendant,  by  G.  H.  bis  at-  mises,  with  the  appurtenances,  hj 

tornej,   says  that  all   the    estate,  assignment  thereof,  did  not  come 

right,  title,  interest,  term  of  years  to  or  vest  in  him  the  defendant,  in 

tlwn  to  come  and  unexpired,  pro-  manner  and   form  as  in  the   said 

perty,  profit,   claim,  and   demand  declaration  is  above  alleged ;  and 

whatsoever  of  the  said  [leasee],  of,  of  this  he  the  defendant  puts  him- 

in,  and  to  the  said  demised   pre-  self  upon  tlie  country,  &;c. 

"Where  in  covenant  against  an  assignee,  for  not  repairing, 
the  defendant  pleaded  that  at  one  period  he  was  possessed  of 
an  undivided  sixth  part,  at  another  of  a  third,  of  the  premises 
by  assignment,  as  tenant  in  common  with  others,  but  had  no 
other  or  greater  interest :  the  plea  was  holden  clearly  bad,  as 
showing  that  the  defendant  had  by  the  assignment  an  undi- 
vided share  in  the  whole  of  the  premises,  and  was  therefore 
liable  for  the  repair,  unless  he  showed  that  others  were  jointly 
liable  with  him  ;  he  ought  to  have  pleaded  in  abatement. 
Merceron  v.  Dowson,  5  B.  &  C.  479. 


Evidence. 

Under  this  plea,  it  is  incumbent  on  the  plaintiff  to  prove 
that  the  defendant  is  assignee  of  the  term ;  and  this  he  may 
do,  either  by  proving  the  deed  of  assignment,  if  he  have  the 
means  of  doing  so,  or  (which  is  much  more  usual)  giving 
evidence  from  which  it  may  be  presumed,  such  as  the  occupa- 
tion of  the  premises  by  the  defendant,  his  exercising  acts  of 
ownership  over  them,  or  the  like.  Where  a  trustee,  to  whom 
the  leases  of  two  houses  were  assigned  in  trust  for  securing 
an  annuity,  said  to  the  occupier  of  one  of  the  houses,  "  you 
must  pay  the  rent  to  me,  I  am  landlord  for  my  client  who  has 
the  annuity,  and  you  must  pay  the  ground  rents  to  me,"  this 
declaration  was  holden  to  be  good  evidence  to  charge  the 
trustee,  as  assignee  of  the  term,  in  covenant  for  non-payment 
of  rent  and  for  not  repairing.  Greiton  v.  Biggies,  4  Taunts 
776.  Also,  showing  that  the  defendant  occupies  the  premises^ 
or  receives  the  rents  or  profits  of  them,  as  heir,  Derisby  v. 
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Cuttance,  4  T,  R.  75,  or  executor  or  administrator,  Tilney  v. 
Nonis,  Carth.  319.  WoUaston  et  al.  v.  HaketvUl,  10  Law  J. 
303,  qp.,  of  the  lessee,  will  support  a  count  against  blm  as 
assignee.  It  may  be  mentioned  here,  that  it  is  immaterial 
that  the  lessee  shall  have  reserved  rent  to  himself  from  the  de- 
fendant, by  the  deed  or  instrument  under  which  the  defendant 
holds ;  if  by  that  instrument  be  has  parted  with  the  whole  of 
the  term  he  had  in  the  premises,  it  is  in  law  an  assignment, 
and  the  assignee  liable  upon  the  covenants  in  the  original 
lease.     WoUaston  et  al.  v.  Hakewill,  supra. 

On  the  other  hand,  the  defendant  may,  it  should  seem  under 
this  plea,  prove  that  he  is  an  undertenant,  and  not  an  assignee 
of  the  term.    See  ante,  p.  182. 

5.  Dedaration,  by  the  Assignee  of  the  Reversion  against 
the  Assignee  of  the  Term. 

This  can  readily  be  framed  from  the  forms  in  the  pre- 
ceding pages.  After  stating  the  seisin  or  possession  of  the 
original  lessor^  the  declaration  states  the  demise,  the  covenant, 
and  the  entry  of  the  lessee,  as  in  the  form  ante,  p.  178;  it 
then  states  the  derivative  title  of  the  plaintiff  and  the  assign- 
ment to  the  defendant,  in  their  order  in  point  of  time,  as 
stated  in  the  forms,  ante,  pp.  179,  181 ;  and,  lastly,  it  states 
the  breaches  of  covenant  complained  of,  and  concludes  in  the 
ordinary  way. 

This  action  may  be  brought  on  all  covenants  running  with 
the  land.  I  Arch.  Nisi  Prius,  2nd  ed.  p.  356.  The  venue  is 
local*  and  must  be  laid  in  the  county  where  the  lands  lie. 
3  Afod.  337,  338.  1  Shou).  199,  Carth.  182.  1  Salk,  80,  81. 
The  evidence  necessary  to  support  it,  may  be  collected  from 
the  third  and  fourth  of  the  preceding  heads,  ante,  pp.  178, 181. 

6.  Declaration,  by  the  Assignee  of  the  Term  against  the  Assignee 
of  the  Reversion. 

After  ttating  tlu  demise  and  co"  plaintiff,  his  executors,  administra- 

vemuU  on  thspart  of  the  leesor,  tors  and  assigns  tlte  several  demised 

mud  the  entry  of  the  lessee,  as  in  premises  aforesaid,  to  have  and  to 

the  form  ante,  p.  174,  tften  pro-  hold  [^'c.  as  in  the  aeeignment],  as 


the  form 
eeedthus] 


.„  thus]:    And  the  said  [lessee]  by  the   said    deed  poll  reference 

bdnf  so  possessed  thereof  as  afore-  being  thereunto  had,  will  more  fully 

said,  aflprwards,  to  wit,  on ,  by  and  at  large  appear.     By  virtue  of 

his  eertain  deed  poll  indorsed  on  the  which  said  deed  poll,  the  plaintiff 

said  indenture,  and  duly  signed  by  afterwards,  to  wit,  on  the  day  and 

Um,  and  sealed  with  his  seel,  and  year  last  aforesaid,   entered  upon 

which  the  plaintiff  now  brings  here  and  became  and  wos,  and  from 

into  court,  the  date  whereof  is  the  thence  hitherto  hnth  been,  and  still 

day  and  year  aforesaid,  he  the  said  is,  possessed  of  the  premises  afore- 

[tefse],  for  the  considerations  there-  said,  with  tlie  appurtenances,  for  the 

la  mentioned,  did  beigain,  sell,  a«-  residue  of  the  said  term  so  thereof 

sign,  transfer,  and  set  orer  unto  tlie  granted  as  aforesaid.    And  the  said 
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plaintiff  fartlu>r  saitb,  that  after-  premises,  ivith  the  appurtenanoea,  by 
wards,  and  after  the  making  of  the  assignment  thereof  then  made,  le> 
«aid  indenture  first  aforesaid,  and  gaily  came  to  and  Tested  in  the  de- 
daring  the  said  term  thereby  granted,  fendant.  And  although  [4*^.,  stating 
fo  wit,  on,  ice.,  aforesaid,  all  the  the  general  performance  by  plain-' 
-estate,  right,  title,  interest,  property,  tiff,  the  breach  of  covenant  by  the 
profit,  daim,  and  demand  wbatso-  defendant,  and  tfie  conelution,  as 
■ever  of  the  said  [leeeor]^  of,  in,  and  in  the  form  anfej  p.  174.] 
to  the  reversion  of  the  said  demised 


This  action  may  be  brought  on  all  covenants  by  a  lessor, 
which  run  with  the  land.  1  Jrch.  N,P.,  p.  366.  The  venue  is 
local,  and  must  be  laid  in  the  county  in  which  the  land  lies. 
.">  Co.  17  a,  F.  N.  B.  146  c.  The  evidence  necessary  to  support 
it,  may  be  collected  from  the  preceding  pages  upon  this 
subject. 


7.  Ejectment  for  a  Forfeiture,  by  Breach  of  Covenant. 

We  have  already  considered  the  subject  of  forfeiture,  in  what 
cases  the  landlord  may  enter,  or  (in  other  words)  maintain  an 
ejectment  against  his  tenant  by  reason  of  it,  and  in  what  cases 
the  landlord  will  be  deemed  to  have  waived  the  forfeiture.  See 
Mtite,  p.  94,  &c.  As  to  forfeiture  by  non-payment  of  rent,  tee 
ante,  p.  99;  for  not  repairing,  ante,  p.  100;  for  waste,  ante, 
p.  100 ;  for  not  insuring,  ante,  p.  101 ;  for  assigning  or  under- 
letting, &c.,  ante,  p.  102;  for  other  acts,  &c.,  ante,  pp.  103, 
104.  As  to  ejectment  for  a  forfeiture  in  non-payment  of  rent; 
the  subject  has  been  fully  noticed,  ante,  p.  159;  we  shall, 
therefore,  here  confine  our  attention  to  the  action  for  a  for- 
feiture in  other  cases. 


Declaration. 

This  may  be  the  same  as  the  form,  ante,  p.  1 60.    The  general 
issue  is  also  the  same  as  the  form  ante,  p.  161 . 


Evidence. 

In  ejectment  for  not  repairing."]  The  evidence  on  the  part 
of  the  lessor  of  the  plaintiff  will  be — 

1 .  The  tenancy ;  the  proviso  or  condition  for  re-entry  for 
not  repairing;  and  the  local  situation  of  the  premises,  as 
described  in  the  declaration. 

2.  The  state  of  repair  of  the  premises ;  the  notice,  and  service 
thereof,  when  necessary,  and  that  the  lessee  has  not  repaired. 
See  ante,  p.  100. 
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The  court  have  no  power  to  stay  the  proceedings  in  eject- 
ment for  not  repairing,  upon  any  undertaking  to  put  the  pre- 
mises in  repair.    Doe  v.  Asby,  8  Law  /.,  207,  qh. 

For  tDosteJ]  Where  by  a  proviso  in  a  lease,  a  right  of  entry 
is  reserved  to  a  lessor,  in  case  his  lessee  commits  waste,  it  is 
generally  construed  to  mean  such  waste  as  may  be  injurious  to 
the  reversion,  and  not  merely  such  as  might  be  given  in  evi- 
•dence  under  the  old  writ  of  waste,  unless  there  be  some  stipu- 
lation in  the  lease,  &c.,  to  the  contrary.  See  Doe  v.  Bond, 
5  B.SlC.  885,  ante,  pp.  100,  101. 

The  evidence  is  similar  to  that  under  the  last  head. 

For  not  insuring,]  Where  by  a  proviso  in  a  lease,  the  lessor 
has  a  right  of  re-entry  for  any  breach  of  a  covenant  to  insure  the 
tlemised  premises, — ^if  the  lessor  bring  ejectment  for  a  forfeiture, 
he  must  prove — 

1.  The  tenancy ;  the  proviso  or  condition  for  re-entry,  for  not 
insuring ;  and  the  local  situation  of  the  premises  as  described  in 
the  declaration. 

2.  The  breach  of  the  covenant  to  insure ;  the  onus  of  proving 
which,  is,  in  this  case,  upon  the  plaintiff.  Doe  v.  Whitehead, 
9  Ad.  &  El.  571.  If  the  covenant  be  to  insure  in  any  particular 
office,  the  breach  may  be  proved  by  any  clerk  in  the  office,  who 
may  have  searched  in  the  books  for  the  insurance;  or  if  the  lessee 
have  insured,  but  have  failed  to  continue  the  payment  of  the 
premium,  it  may  be  prudent  to  have  the  book  of  the  company 
produced,  in  which  the  payment  would  appear,  if  it  had  been 
ouuie.  But  if  the  covenant  be  to  insure  generally,  without  men- 
tion of  the  company  with  which  the  insurance  was  to  be  effected. 
the  proof  is  more  difficult;  it  is  not  sufficient  to  serve  the  defend- 
ant with  notice  to  produce  the  policy,  and  call  upon  him  at  the 
trial  to  produce  it  accordingly ;  for  the  only  effect  of  that  will  be» 
that  upon  his  not  producing  it,  the  plaintiff  will  be  allowed  to  go 
into  secondary  evidence  of  it.  Doe  v.  Whitehead,  suyra.  If, 
indeed,  the  action  be  defended  by  an  underlessee,  you  may  call 
the  lessee  as  a  witness,  and  oblige  him  to  produce  the  policy,  if 
he  have  one,  or  to  admit  that  he  did  not  insure ;  but  if  the  lessee 
defend,  then  after  giving  him  notice  to  produce  the  policy,  you 
must  give  the  best  secondary  evidence  you  can  collect, — his 
admissions,  express  or  implied,  proof  of  applications  to  him  to 
show  the  policy,  and  his  answers,  and  the  like.  See  ante,  p. 
101. 

For  cungning  or  underletting,  ^'c]  In  order  to  maintain 
the  ejectment  in  this  case,  the  lessor  must  prove  — 

1.  The  tenancy ;  the  proviso  or  condition  for  re-entry  for 
assigning,  &c.,  without  licence ;  and  the  local  situation  of  the 
premises  as  described  in  the  declaration. 
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2.  The  assignment  or  underletting  which  is  alleged  to  be  the 
breach  of  the  covenant  or  condition.  This  may  be  done  either 
by  causing  the  deed  to  be  produced  and  proved  by  which  the 
assignment,  &c.,  was  made,  or  by  proving  another  person  to  be 
in  the  occupation  of  the  premises,  which  will  be  good  primd 
facie  evidence  of  an  assignment  or  underletting.  Doe  v.  Rick^ 
arby,  5  Esp.  4.  But  where  it  was  proved  that  the  premises 
were  in  possession  of  a  stranger,  and  that  he  declared  that  they 
were  demised  to  him  by  another  stranger:  this  washolden  not 
to  be  sufficient.    Doe  v.  Payne,  I  Stark.  86.    See  ante,  p.  102. 


Section  II. 
LandlcrtPt  Remedy  for  Breaches  of  Contract  not  under  Seal. 

Express  contracts."]  Contracts  not  under  seal,  between 
landlord  and  tenant,  are  express  or  implied.  Express  con- 
tracts contain  tJie  stipulations  under  which  the  tenant  holds  the 
demised  premises ;  and  if  he  be  guilty  of  a  breach  of  any  of 
these  stipulations,  the  landlord  may  maintain  an  action  of  as^ 
sumpsit  against  him,  to  recover  damages  for  the  breach. 

The  usual  way  of  declaring  on  one  of  these  conti-acts,  whether 
it  be  in  writing  or  not,  is,  to  set  it  out,  then  to  allege  mutual 
promises,  and  then  to  assign  a  breach.  See  the  form,  1  Arch. 
Nisi  Prius,  2nd  ed.  141.  And  care  must  be  taken  to  state  the 
agreement  correctly :  where  it  was  stated  as  an  agreement  to 
farm  the  lands  in  a  husbandlike  manner,  and  the  agreement 
proved  was,  to  keep  the  lands  constantly  in  grass,  it  was  holden 
to  be  a  fatal  variance.  Saunderson  v.  Griffiths,  5  B.  &  C.  909. 
But  where  the  agreement  stated  was,  that  the  defendant  was  to 
leave  the  furniture  and  linen  of  the  house  clean,  and  the  proof 
was,  of  a  promise  to  leave  them  as  he  found  them,  but  it  was  also 
proved  that  they  were  clean  when  he  first  took  possession :  the 
court  held  it  to  be  sufficient.  Stanley  v.  Agnete,  1 2  Mees.  & 
W.82T.  And  where  the  agreement  stated  was,  to  leave  the 
premises  in  the  same  state  in  which  they  were  at  the  com- 
mencement of  the  tenancy,  and  the  written  agreement  giveti 
in  evidence,  was  to  leave  them  in  the  state  they  then  were, — 
the  premises  being  then  in  the  possession  of  another  tenant,  and 
the  defendant's  tenancy  was  not  to  commence  for  a  month 
afterwards,  yet  the  court  held  it  to  be  sufficient.  IVhitev^ 
Nicholson,  4  Man.  &  Gr.  95.  Where  there  was  an  agreement  be- 
tween the  plaintiff  and  the  defendant,  the  plaintiff  to  let,  and 
the  defendant  to  take,  a  house  for  three  years,  from  the  25th 
December  1839,  at  the  yearly  rent  of  30/.  payable  quarterly, 
and  the  defendant,  (amongst  other  things]  thereby  agreed  to 
keep  the  premises  in  as  good  repair  and  condition  as  the  same 
then  were,  and  to  leave  them  so  on  the  determination  of  the 
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tenancy,  fair  wear  and  tear  excepted ;  the  tenant  however  quit- 
ted the  preoiises  on  the  29th  September  1841  : — in  an  action  of 
assumpsit  upon  the  agreement,  for  two  quarter's  rent  due  the 
25th  March  1842,  the  defendant  pleaded  that  the  house,  by 
leason  of  the  badness  of  the  materials  with  which  it  was  built» 
&c.  and  by  and  through  the  neglect  and  default  of  the  plaintiff* 
and  not  for  want  of  any  such  repair  asthe  defendant  was  bound 
to  do  under  the  agreement,  became  so  ruinous,  unsafe  and 
unfit  for  habitation,  that  he  was  obliged  to  quit  it,  before  the 
rent  in  question  began  to  accrue ;  this  was  traversed  by  the 
replication,  which  also  alleged  that  the  premises  became  in  the 
state  mentioned  in  the  plea,  for  want  of  the  repairs  the  de- 
fendant was  bound  to  do  by  the  agreement,  and  by  and  through 
the  default  of  the  defendant :  At  the  trial,  the  defendant  proved 
that  by  reason  of  the  house  being  built  in  a  marsh,  and  upon  a 
bad  foundation,  the  walls  had  sunk,  and  there  were  large  gaps 
in  them,  so  that  they  were  obliged  to  be  shored  up,  and  the 
basement  was  so  full  of  water,  that  pumping  for  several  hours 
a  day  became  necessary,  and  even  then  it  was  so  wet,  as  to  be 
utterly  unfit  for  habitation  ;  the  jury  having  given  a  verdict 
for  the  defendant,  the  court  upon  application  granted  a  new 
trial :  they  held  that  the  plea  and  the  proof  of  it,  were  no 
reasons  why  the  tenant  should  not  pay  the  rent  during  the 
term ;  he  might  have  examined  the  house  before  he  took  it, 
and  his  not  having  done  so,  or  not  having  done  so  effectually,  was 
his  own  fault ;  and  as  to  the  landlord,  he  was  under  no  agree- 
ment, express  or  implied,  to  make  any  repairs,  nor  had  he,  ex* 
pressly  or  impliedly,  warranted  the  house  to  stand  during  the 
term,  Arden  v.  PuUen,  10  Mees,  &  W.321.  And  in  another 
case,  where  the  tenant  of  a  farm,  having  a  sale  of  his  live 
stock,  a  neighbouring  farmer  purchased  two  cows  at  it,  and  by 
the  permission  of  the  tenant  left  them  on  the  farm  for  some 
weeks,  bringing  provender  from  his  own  farm  to  feed  them  i 
the  manure  made  by  these  cows  was  holden  to  be  manure  made 
on  the  farm,  and  the  carrying  of  it  away,  a  breach  of  the  con- 
dition of  a  bond  whereby  the  tenant  stipulated  with  his  landlord 
that  he  would  "  put  and  spread  all  the  manure  and  compost 
there  collected  in  the  middenstead,  or  on  any  other  part  of  the 
farm,  on  the  meadow  land,  and  would  not  sell,  cart  or  convey 
away  any  dung,  compost  or  manure  from  the  said  farm."  Htn- 
dley.  PoUitt,  6  Mee9.  &  W.  529. 

JmpUed  contracts.']  Some  contracts  between  landlord  and 
tenant  are  implied  by  law,  some  by  custom.  This  subject  has 
ahready  been  mentioned,  ante  p.  68 ;  but  we  shall  here  treat  of 
it  a  httle  more  in  detail.  The  remedy  for  breach  of  these  im- 
plied contracts,  is  the  same  precisely  as  upon  express  contracts 
of  the  same  description,  namely,  by  action  of  assumpsit;  and 
the  declarations  are  framed  in  the  same  way  as  if  the  contracts 
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had  beeD  made  matters  of  special  agreement  between  the  par-> 
ties.  In  the  case  of  contracts  implied  from  the  custom  of  the 
country,  the  action  on  the  case  is  sometimes  adopted ;  and  the 
declaration  then  sets  out  the  custom,  the  duty  of  the  defendant 
thereupon,  and  the  breach.  See  HaUifaxw  Chambers,  4  Mees. 
&  W.  662.  Hartley  v.  Burkitt,  4  Bing.  N.  C.  687.  But 
assumpsit  is  the  more  correct  form  of  action,  in  such  a  case  j 
because  the  custom  is  deemed  to  be  engrafted  upon,  and  to 
form  part  of,  the  agreement  between  the  parties,  and  both  toge- 
ther are  treated  as  if  they  formed  one  express  contract ;  in 
whicli  case,  of  course,  assumpsit  would  be  the  proper  form  of 
action.  I  shall  now  notice  the  principal  contracts  which  are 
implied  between  landlord  and  tenant. 


Js  to  the  Terms  of  a  Tenancy. 

It  has  been  already  staled,  that  where  a  man  occupies  pre- 
mises under  an  agreement,  or  under  a  void  lease, — or  continues 
to  hold  over  and  pay  rent,  after  a  former  lease  has  expired, — 
the  law  implies  that  he  holds  under  the  terms  and  stipulations 
contained  in  such  agreement  or  lease,  as  far  as  they  are  appli- 
cable to  his  present  tenancy.  Ante,  pp.  65,  d^.  Where  a  tenant 
for  life  made  a  lease  for  years,  and  died  before  the  expiration  of 
the  term,  but  the  remainder  man  continued  to  receive  rent  from 
the  lessee  for  two  years  afterwards :  it  was  holden  that  this  was 
evidence  from  which  the  court  would  presume  an  agreement 
between  the  remainderman  and  the  lessee,  that  the  latter 
should  continue  to  hold  according  to  the  terms  of  the  original 
demise  ;  and  Wilson  J.,  said,  that  if  there  had  been  covenants- 
in  the  original  lease  for  particular  modes  of  husbandry,  and 
the  tenant  had  neglected  to  perform  thcin,  the  remainderman 
might  have  maintained  an  action  against  him,  stating  the  co- 
venants, and  then  averring  an  agreement  to  perform  them,  of 
which  agreement  the  continuing  to  pay  rent  would  be  good 
evidence.  Roe  v.  Ward,  I  H.  Bl.  97.  So,  if  a  landlord  make 
a  lease  by  parol  for  seven  years,  and  which  of  course  is  void  by 
the  statute  of  frauds,  still  the  tenant,  if  he  pay  rent,  will  be 
deemed  to  hold  under  the  terms  of  the  lease,  with  the  exception 
of  his  being  merely  tenant  from  year  to  year.  Doe  v.  Bell^ 
5  T.  R.  471.  So,  where  a  man  was  let  into  possession  of  a 
fkrm  and  paid  rent,  under  an  agreement  for  a  future  lease  for 
fourteen  years,  which  was  to  contain  a  covenant  (amongst 
others)  against  taking  successive  crops  of  com  from  the  land, 
and  a  proviso  for  re-entry  for  breach  of  any  of  thecovenants ;  the 
]ease  was  not  in  fact  granted ;  but  the  tenant  having  taken  suc- 
cessive crops  of  corn  from  the  farm,  and  which  would  have 
been  a  breach  of  the  covenant  if  the  lease  had  been  executed, 
the  lessor  brought  an  ejectment :  and  it  was  holden  that  he 
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had  a  right  to  recover;  until  the  lease  should  be  executed,  the 
tenant  held  as  tenant  from  year  to  year,  subject  to  the  terms 
and  conditions  which  by  the  agreement  were  to  be  embodied  in 
the  lease,  and  being  guilty  of  a  breach  of  one  of  them,  the  land- 
lord had  aright  to  re-enter.  Doe  v.  Amey,  12  Ad.  &  EL  476. 
So,  where  a  tenant  occupied  premises  under  a  special  agreement, 
which  was  to  be  the  basis  of  a  future  lease,  and  the  agreement 
contained  a  provision  (among  others)  that  he  should  keep  the 
premises  in  tenantable  repair  :  it  was  holden  that  the  landlord 
might  maintain  assumpsit  generally  against  the  tenant  for  not 
keeping  the  premises  in  repair,  without  setting  out  the  special 
agreement  in  the  declaration.  Colley  v.  Streeton,  2  B.  Sc  C. 
273.  But  no  special  contract,  as  to  cultivation,  i%  to  be  implied 
from  the  mere  fact  of  holding  over  without  payment  of  rent. 
Kimpton  v.  Eve,  2  Fes.  &  B,  349. 

In  the  case  of  holding  over,  the  declaration  may  either  set 
oat  the  covenant  in  the  former  lease,  the  holding  over,  and 
then  a  promise  to  perform  the  covenant,  as  mentioned  by 
Wilson  J.,  in  Roe  v.  IVardt  1  H'  B^-  09,  supra ;  or,  which  is 
infinitely  better,  it  may  state  that  the  defendant  was  tenant  of 
the  premises  to  the  plaintiff,  and  in  consideration  thereof 
promised  to  do  so  and  so.  And  this  latter  mode  of  declaring, 
should  be  adopted  in  the  other  cases  above  mentioneJ. 


As  to  the  Payment  of  Rent. 

If  a  man  take  a  house,  under  an  agreement,  for  a  term  of 
years,  "  at  and  under  the  rent  of  80/.,"  the  law  implies  a  pro- 
mise upon  his  part  to  pay  that  rent ;  and  if,  by  the  agreement, 
there  be  a  power  reserved  to  the  landlord  to  re-enter,  for  a 
breach  of  *'  any  of  the  agreements  therein  contained,"  it  ex- 
tends to  the  non-payment  of  this  rent,  and  the  landlord  may 
recover  the  premises  in  ejectment,  although  there  be  no  express 
agreement  to  pay  the  rent.    Doe  v.  Kneller,  4  Car.  &  P.  3. 


As  to  mana^in^  a  Farm  according  to  the  Custom  of  the 
Country,  8^'c. 

If  a  farm  be  let  to  a  tenant,  without  any  stipulation  how  he 
is  to  manage  it,  the  law  implies  a  promise  upon  his  part  that 
be  will  cultivate  and  manage  it  in  a  good  and  husbandlike 
manner,  and  according  to  the  custom  of  the  country.  Powley 
V.  Walker,  .'>  T.  R.  373.  The  mere  fact  of  the  tenancy  raises 
this  implication.  So,  a  court  of  equity  will  grant  an  injunction 
to  restrain  a  tenant  from  year  to  year,  under  a  notice  to  quit, 
from  removing  straw,  hay,  manure,  &c.,  contrary  to  the  custom 
of  the  country ;  Onslow  v. ,  1 1  Fes.  173 ;  and  the  same. 
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as  to  other  tenants,  immediately  before  the  expiration  of  theif 
tenancy.  But  in  all  suc^  cases,  if  there  be  an  express  agree- 
ment between  the  parties,  upon  the  same  subject  as  that  which 
is  thus  implied  from  the  custom  of  the  country,  the  former 
supersedes  the  latter,  as  far  as  it  is  inconsistent  with  it.  Roberts 
V.  Barker,  1  Cr.  &  M.  808. 


Declaration, 


In  the  Queen's  Bench, 

The day  of ,  a.  d.  1846. 

Middlesex  to  wit :  J.  S.,  the  plain- 
tiff in  this  suit,  by  A.  B.,  his  attorney, 
•complains  of  J.  N.,  the  defendant 
in  this  suit,  \rho  has  been  summoned 
to  answer  the  said  plaintiff  in  an 
action  on  promises  :  Whereas  the 
said   defendant  heretofore,   to  wit, 

on ,  was  tenant  to  the  plaintiff 

of  a  certain  farm,  lands  and  pre- 
mises, with  the  appurtenances,  situ- 
ate. Sec.  ;  and  in  consideration 
tliereof,  he,  the  said  defendant,  then 
■undertoolL  and  faithflilly  promised 
the  plaintiff  to  [manage,  use  and 
cultivate  the  said  farm,  lands  and 
premises,  with  the  appurtenances, 
during  the  suid  tenancy,  in  a  good 
husbandlilie  manner,  and  according 
to  the  custom  of  tlie  country,  where 
.the  said  farm,  lands,  and  premises 
were  so  situate  as  aforesaid.]  And 
the  plaintiff  in  factsaith,  that  the  de- 
fendant was  and  conttnued  tenant  to 
him  the  plaintiff  of  the  said  farm, 
lands  and  premises,  with  the  appur- 
tenances, for  a  long  space  of  time, 
to  wit,  from  the  time  of  making  his 
said  promise  and  undertaking,  until 

the day  of [or  hitherto] : 

Yet  the  defendant,  not  regarding  his 
said  promise  and  undertaking,  but 
contriving  and  wrong^fully  and  un- 
justly intending  to  injure  the  plain- 
tiff in  this  behalf,  did  not  nor  would, 
during  the  continuance  of  the  said 
tenancy  us  aforesaid,  [manage,  use 
or  cultivate  the  said  farm,  lands  and 
premises,  with  the  appurtenances, 
Jn  a  good  and  husbandlike  man- 
ner, and  according  to  the  custom  of 
the  country  where  the  said  fann, 
lands  and  premises  were  so  situate 
as  aforesaid],  but  on  the  contrary 
thereof,  after  the  making  of  his  said 
promise  and  undertaking,  and  during 
tlie  continuance  of  the  said  tenancy, 
to  wit,  in  the  successive  years  of  our 
lord and [wrongfully  and 


injuriously  overcropped  the  said 
land,   and   cropped,    planted    and 

sowed  divers,  to  wit,  ■ acres  of 

the  said  farm,  lands  and  premises* 
with  divers,  to  wit,  two  successive 
crops  of  wheat,  barley,  peas,  beans, 

tares  and  oats,  that  is  to  say, 

acres  part  thereof  with  wheat, 

acres  other  part  thereof  with  barley, 

acres  other  part  thereof  with 

peas, acres  other  part  thereof 

with  tares,  and  the  residue  thereof 
with  oats,  the  same,  according  to 
the  course  of  good  husbandry,  then 
and  there  being  excessive  and  un« 
reasonable  crops  for  the  said  land], 
'  and  contrary  to  the  course  of  good 
husbandry  and  the  custom  of  the 
country  whore  the  said  farm,  lands 
and  premises  were  so  situate  as 
aforesaid,  and  contrary  to  the  said 
promise  and  undertaking  of  the  said 
defendant. 

Further  breach,]  And  tlie  plain* 
tiffin  fact  further  saith,  that  the 
defendant  further  disregarding  bis 
said  promise  and  undertaking,  and 
further  contriving  and  intending  to 
injure  the  plaintiff  in  this  behalf, 
after  the  making  of  his  said  promise 
and  undertaking,  and  during  the 
continuance  of  the  said  tenancy,  did 
not  nor  would  [spend,  use  and  em- 
ploy on  the  said  farm,  lands  and 
premises,  the  hay,  straw,  soil,  dung, 
compost  and  manure  which  grew, 
arose  and  was  made  thereon  during 
the  continuance  of  the  said  tenancy], 
as  he  the  said  defendant,  according 
to  the  course  of  good  husbandry, 
ought  to  have  done ;  but  on  the  con- 
trary thereof,  he  the  defendant, 
during  the  continuance  of  tbe  same 

tenancy,  to  wit,  on aforesaid, 

and  on  divers  other  days  and  times 

between  that  day  and  the day 

of [took  and  carried  away  off 

and  from  the  said  farm,  lands  and 
premises,  divers  large  quantities, 
to  wit,  two  hundred  cart  loads  of 
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hty,  two  hundred  cart  loads  of 
ttnw,  two  hundred  cart  loads  of 
ami,  two  hundred  cart  loads  of  dwag, 
two  hmtdied  cart  loads  of  compost, 
and  two  hundred  cart  loads  of  ma- 
nure, of  great  value,  to  wit  of  the 
▼aloe  of  £300,  and  which  had  arisen 
and  been  made  on  the  said  farm, 
hods  and  premises  during  the  said 
tenancj,  and  spent  and  consumed 
the  same  elsewhere  than  on  the  said 
ilum,  lands  and  premises,  or  any 
part  thereof :]  contrary  to  the  course 
of  good  husbandry  and  the  custom 
of  tlie  country  where  the  said  flurm, 
lands  and  premises  were  so  situate 
as  aforesaid,  and  also  contrary  to 
fbenad  promise  and  undertaking  of 
the  defendant. 

Further  breach.]  Andtheplain- 
tiifin  ftctftuther  saith,  that  the 
defendant  ftirther  disregarding  his 
aid  promise  and  undertaking,  and 
Airther  contririns;  and  intending  to 
iiUure  the  plaintiff  in  this  behalf, 
after  the  making  of  his  said  promise 
and  undertaking,  and  during  the 
coDtfaiuanoe  of  tiie  said  tenancy,  to 

wit,  on ,  ploui^ted  up  and  con- 

▼srted  into  tillage  a  certain  piece  or 
pareel  of  land  then  in  grass,  called 
' — ,  and  parcel  of  the  said  farm 
and  lands,  and  cropped  and  sowed 
the  same,  without  manuring  or 
dressing  the  same  with  manure,  as 
he  the  said  defendant  ought  to  have 
done,  according  to  the  course  of 
Cood  husbandry  and  the  custom  of 
flie  country  where  the  same  farm, 
lands  and  premises  were  so  situate 
as  aforesaid;  contrary  to  the  course 
of  good  husbandry  and  the  custom 


of  the  country  aforesaid,  and  to  the 
said  promise  and  undertaking  of  the 
defendant 

Further  breach.]  And  the  plain- 
tiff in  fact  further  saith,  that  the 
defendant  further  disregarding  his 
said  promise  and  undertaking,  and 
further  contriving  and  intending  to 
injure  the  plaintiff  in  this  behalf, 
after  the  making  of  his  said  promise 
and  undertaking,  and  during  the 
continuance  of  tibe  said  tenancy,  to 
wit,  in  the  successive  years  of  our 

Lord,   and  ,  wrongfully 

and  iig'uriously  cropped ,  planted  and 
sowed  a  certain  other  piece  or  par- 
cel of  land,  called ,  part  and 

parcel  of  the  said  farm,  lands  and 
premises,  with  divers,  to  wit,  four 
successive  crops  of  com,  potatoes 
and  turnips,  to  wit,  wheat,  potatoes, 
turnips  and  wheat ;  and  also  without 
manuring  or  dressing  the  said  last- 
mentioned  land  witii  manure,  as 
according  to  the  course  of  good 
husbandry  he  the  said  defendant 
ought  to  have  done;  contrary  to 
the  course  of  good  husbandry  and 
the  custom  of  the  country  where  tibe 
said  farm,  lauds  and  premises  were 
so  situate  as  aforesaid,  and  contrary 
to  the  said  promise  and  undertaking 
of  the  d^endant.  By  means  of 
which  said  several  premises,  the  said 
farm,  lands  and  premises,  with  the 
appurtenances,  became  and  were 
greatly  impoverished  and  rendered 
less  productive  than  the  same  other- 
wise would  have  been,  and  greatly 
deteriorated  in  value :  Tothedamage 

of  the  plaintiff  of  £ .     And 

thereupon  he  brings  suit,  &;c. 


In  one  case,  where  the  promise  stated  was,  to  farm  the  lands 
in  a  hnaband-like  manner,  the  court  seemed  of  opinion  that  it 
would  be  sufficient  to  assign  the  breach  in  the  words  of  the 
promise ;  Earl  of  Falmouth  ^9,  Thomas,  I  Cr,  &  M.  89 ;  but  the 
court  recommended  an  amendment,  by  stating  the  particular 
&ctB  complained  of ;  Id. ;  and  no  doubt  that  is  the  technical 
snd  proper  way  of  stating  the  breach. 

Evidence. 

Under  the  general  issue,  the  plaintiff  must  prove,-* 
1.  The  tenancy.  And  care  should  be  taken  that  there  be 
no  variance,  in  this  respect,  between  the  tenancy  proved  and 
that  stated.  Where  the  declaration  stated  the  defendant  to 
be  tenant  to  three  persons,  and  the  evidence  was  that  he  was 
tenant  to  two  only,  it  was  holden  to  be  a  fatal  variance. 
k 
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Saundenon  y.  Gr^thi,  5  B.  &  C,  909.  Where  the  tenancy 
WM  stated  to  be  of  land  in  P.,  and  it  was  proved  to  be  of  bad 
in  F.  and  C,  the  variance  was  holden  &tal.  Pool  r.  Court, 
4  Taunt.  700. 

2.  The  coarse  of  good  husbandry,  and  the  custom  of  the 
country,  in  that  part  of  the  coantry  in  which  the  lands  are 
situate,  with  respect  to  the  matter  or  matters  of  complaint 
stated  in  the  declaration.  This  can  be  proved  by  ftrmen.  or 
persons  of  experience  in  agriculture,  in  the  neighbourhood  of 
the  lands  demised.  By  the  custom  of  the  country,  is  merely 
meant  the  prevailing  usage  among  farmers  in  that  part  of 
the  country ;  the  pkdntiflf  is  not  obliged  to  prove  one  uniform 
and  undeviating  custom  upon  the  subject.  And  therefore 
where  the  breach  vras,  that  the  defendant  treated  the  land 
contrary  to  good  husbandry  and  the  custom  of  the  coantry ; 
and  the  proof  was,  that  he  treated  the  land  contrary  to  the 
prevalent  custom  in  the  neighbourhood,  by  tilling  half  his 
farm  at  once,  when  no  other  farmer  tilled  more  than  a  third, 
and  many  only  a  fourth  :  this  was  holden  to  be  sufficient. 
Legh  v.  Hewett,  4  East,  154. 

3.  The  Damage. 

As  to  using  the  Premises  in  a  tenant-Hke  manner. 

From  the  fact  of  the  tenancy,  the  law  will  imply  a  contract 
on  the  part  of  the  tenant,  to  use  the  premises  in  a  proper  and 
tenant-like  manner,  if  there  be  no  express  stipulation  upon 
the  subject. 

Declaration. 

In  the  Queen's  Bench.  and  year  last  aforesaid,  until  and 

Tlie day  of a.  d.  1846.  upon  the day  of last  past, 

Middlesex,   to  wit :    J.   S.,   the  yet  the  defendant,  not  regarding  his 

plaintiff  in  this  suit,  by  A.  B.  liis  said  promise  and  undertakiag,  but 

attorney,  complains  of  J.  N.,  the  eontriving  and  fraudulently  intendiD^ 

defendant   in    this  suit,   who  has  to  deceire  and  injure  the  ptaintiff 

been  summoned  to  answer  the  said  in  this  behalf,  did  not  nor  would, 

plaintiff  in  an  action  on  promises :  during  the  continuance  of  the  said 

whereas  heretofore,  to  wit,  on tenancy,  use  the  said  messuage,  gar- 

the  defendant,  at  his  special  in-  den  and  premises,  with  the  appur- 
stance  and  request,  had  become  and  tenances  in  a  tenant-like  and  fmper 
then  was  tenant  to  the  plaintiff  manner;  but  on  the  contrary  tiiere- 
of  a  certain  messuage,  garden  and  of,  he  the  defendant,  during  the 
premises,  with  the  appurtenances,  continuance  of  the  said  tenancy,  so 
situate,  tec. ;  and  in  consideration  improperly  behaved  and  conducted 
thereof,  he  the  defendant  undertook  himself  in  that  behalf,  and  used  the 
and  then  faithfully  promised  the  said  last-mentioned  messuage,  gar- 
plaintiff  to  use  the  said  messuage,  den  and  premises  with  the  appur- 
gvden  and  premises,  with  the  ap-  tenances,  and  the  trees  therein,  in 
purtenances,  in  a  tenant-like  and  so  untenant-like  and  improper  a 
proper  manner  for  and  during  the  manner,  that  by  reason  thereof,  tlie 
contlnnance  of  the  said  tenancy,  said  messuage,  garden  and  pre- 
And  although  the  said  tenancy  did  mises  with  tlte  appurtenances  then 
continue  and  endure  for  a  long  became  and  were  and  still  are 
space  of  time,  to  \rit,  from  the  day  ruinous,  broken  down,   destroyed. 
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imwtnled,  foul,  miry  and  greatly  prostrate,  foul,  miry  and  in  great 
dilapidated,  and  the  trees  of  the  decay,  and  the  trees  of  the  plaintiff 
said  i^aintiff,  growing  in  and  upon  growing  in  and  upon  tlie  said  gar- 
die  nJd  premises,  l)ecame  and  were  den  and  premises  became  and  w«te 
and  still  are  greatly  damaged  and  and  still  are  greatly  damaged  and 
spoiled :  By  reason  whereof  the  said  spoiled,  to  the  damage  of  the  plain- 

mesnage,  garden    and    premises,     tiff  of  £ ;   and  thereupon  he 

liecime   and  were    and    still    are  brings  suit,  &c. 
niaoDS,  broken  down,  dilapidated, 

Eifidence. 

Under  the  general  issue,  the  plaintiff  must  prove, — 

1.  The  tenancy.     Vide  supra. 

2.  The  state  of  the  premises,  at  the  time  the  defendant  first 
took  possession  of  them. 

3.  The  state  in  vhich  the  defendant  left  them,  or  in  which 
they  were  at  the  time  of  the  commencement  of  the  action. 

4.  The  damage. 

As  to  Repairs. 

If  a  man  lease  a  house  to  another  for  life  or  years,  or  from 
year  to  year,  the  lessor  is  not  bound  to  rei)air  it,  without  an 
agreement  for  that  purpose.  Jrden  v.  Pullen,  10  Mees.  &  TV, 
321 ;  bat  the  lessee,  who  has  the  use  of  it,  ought  to  do  so ; 
tnd  from  his  duty  to  repair  it,  the  law  implies  a  promise  by 
him  to  that  effect.  That  duty  did  not  exist  at  common  law  ; 
5  C.  13  6  ;  but  by  the  statute  of  Gloucester,  6  £d.  1,  c.  5,  the 
lessor  may  have  an  action  of  waste,  or  upon  the  case  in  the 
nature  of  waste,  against  the  lessee,  if  the  latter  permit  the 
house  to  be  out  of  repair,  unless  it  were  ruinous  at  the  time 
of  the  lease ;  Co.  Lit.  54  h ;  for  that  statute  extends  to  per- 
missive, as  well  as  voluntary,  waste.  Co.  Lit.  53  a,  2  Inst,  I4&. 
See  pott,  tit.*' Waste:* 

Declaration. 

Same  as  the  last  form,  to  the  garden  and  premises,  with  the  ap- 

fBordei]    Whereas  the   defendant  purtenanoes,  to  the  said  plaintiff^ 

heretofore,  to  wit,  on ,  at  his  for  a  long  space  of  time,  to  wit^ 

qndal  instance  and  request,  had  from  the  time  of  making  his  pro- 


»  and  then  was  tenant  to  the     mise   and  undertaking    aforesaid, 
plaintiff  of    a    certain    messuage,     until  and  upon  the  day  or 


\  and  premises,  with  the  ap-  now  last  past :   Yet  the  de- 

pQTtenances,  situate,  ficc;   and    in  fendant,   not    regarding    his  said 

eonsideration  thereof,  he   the  de-  promise  and  undertaking,  but  c(Hi- 

imdant  undertook  and  then  faith-  triving  and  fraudulently  intending 

lUly  promised  the  plaintiff,  that  to  deceive  and  ipjure  the  plaintiff 

be  the  defendant  would,  during  the  in  this  behalf,  did  not,  nor  would, 

eontinuance  of  the   said  tenancy,  after  the  making  of  his  said  promise 

keep  die  same  messuage,  garden  and  and  undertaking,  and  during  the 

premises  with  the  appurtenances  in  continuance  of  the   said  tenancy, 

tenantable  repair,  order  and  condi-  keep  the  said  messuage,  garden  and 

tioB.    And  the  said  plaintiff  avers  premises  with  the  appurtenances  in 

that  flie  defendant  was  and  con-  tenantable  repair,  order  and  oondi- 

tianed  tenant  of  the  said  messuage,  tion,  according  to  his  said  promiae- 
k2 
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and  undertaking ;  but  on  the  con-  reason  thereof  the  said  last-men- 

trary  thereof,  he  the  defendant,  after  tioned  messuage,  garden  and  pre- 

the  making  of  his  said  promise  and  mises  with  the  appurtenances  then 

undertaking,  and  during  the  con-  became  and  were  and    still    are 

tinuance  of  his  said  tenancy,  to  ruinous,  broken   down,  destroyed, 

wit,  on  the  day  and  year  first  above  prostrated,  foul,  miry  and  greatly 

mentioned,  and  firom  thence  until  dilapidated,   and  the  trees  of  the 

and  upon  the  said ,  wrongAilly  said  plaintiff,  growing  In  and  upon 

and  unjustly  suffered  and  permitted  the  said  premises,  became  and  were 

the  said  messuage,  garden  and  pre-  and  still  are  greatly  damaged  and 

mises  with  the  appurtenances,  to  be  spoiled ;   By  reason  whereof  [^c, 

and  continue  in   so  untenant-like  as  in  the  last  form, 
and  improper   a  manner  that  by 


Evidence. 

The  evidence  may  be  the  same  as  in  the  last  case. 

In  other  Cases. 

In  what  cases  an  ejectment,  as  for  a  forfeiture,  will  lie  against 
a  tenant,  for  a  breach  of  an  implied  agreement,  or  an  agree- 
ment not  under  seal,  see  Doe  v.  Amey,  12  Ad.  &  El.  476, 
Doe  V.  Kneller,  4  Car,  &  P.  3,  ante,  pp.  104,  191. 


CHAPTER  III. 
The  LandJlord's  Remedies  for  Waste, 

At  common  law,  the  writ  of  waste  lay  against  tenant  in 
dower,  tenant  by  the  curtesy,  2  Inst.  145,  300,  and  guardian 
in  chivalry  or  socage;  2  Inst.  135,  305,  F.  N.  B.  59  F.  See 
Co.  Lit.  54  a. ;  but  not  against  lessee  for  life  or  years.  2  Inst, 
299,  145.     5  Co.  13  b.     Com.  Dig.  Wast.  A.  2. 

By  Stat.  Marlebridge,  (52  H.  3)  c.  23,  s.  2,  fermors,  during 
their  terms,  shall  not  make  waste  of  houses,  woods,  or  any 
thing  belonging  to  the  tenements  which  they  have  to  ferm» 
without  special  licence  had  by  writing  of  covenant,  making 
mention  that  they  may  do  it ;  which  thing  if  they  do,  and 
thereof  be  convict,  they  shall  yield  full  damage,  and  shall  be 
punished  by  amercement  grievously.  The  word  "fermors'* 
here,  is  holden  to  mean  all  persons  who  hold  lands  for  life  or 
years,  by  deed  or  without  it.  2  Inst.  145.  And  although  the 
statute  says  that  they  shall  not  "  make"  waste,  yet  it  has  been 
holden  to  extend  to  permissive,  as  well  as  to  voluntary,  waste. 
Hammond  v.  Webb,  10  Mod.  281. 

And  by  stat.  Gloucester,  (6  Ed.  1)  c.  5,  "  it  is  provided 
also,  that  a  man  from  henceforth  shall  have  a  writ  of  waste  in 
the  Chancery,  against  him  that  holdeth  by  the  law  of  England, 
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or  otherwise  for  term  of  life,  or  for  term  of  years,  or  a  woman 
that  holdetb  in  dower;  and  he  which  shall  be  attainted  of 
waste,  shall  leese  (lose)  the  thing  that  he  hath  wasted,  and 
moreover  shall  recompense  thrice  so  much  as  the  waste  shall 
be  taxed  -at."  This  statute,  also,  extends  to  permissive,  as 
well  as  voluntary,  waste.  Lit,  s.ll.  Co.  Lit. 51  a.  Countess 
cf  Shrewsbury's  Case,  5  Co.  13  b.  Cro.  El.  Ill,  784.  Panton 
y.  Ishamy  3  Lev.  359. 

Section  I.  Remedy  for  Waste,  by  Action. 

II.  Remedy,  by  Bill  in  equity  for  an  Injunction. 


Section  I. 

Remedy  for  Waste,  by  Action, 

In  what  cases. 

Waste  is  a  spoil  or  destruction  in  houses,  gardens,  trees  or 
other  corporeid  hereditaments,  to  the  dishersion  of  him  that 
hath  the  remainder  or  reversion  in  fee  simple  or  fee  tail.  Co. 
Lit.  53.  Waste  is  either  voluntary,  which  is  a  crime  of  com- 
mission,  as  by  pulling  down  a  house ;  or  it  is  permissive,  which 
18  a  matter  of  omission  only,  as  by  suffering  it  to  fall  for  want 
of  necessary  reparations.  Whatever  does  a  lasting  damage  to 
the  freehold  or  inheritance,  is  waste.  4  Co.  64.  Whatever 
alters  the  nature  of  the  property,  so  as  to  render  the  evidence 
of  ovniership  more  difficult,  or  to  destroy  or  weaken  the  proof 
of  identity,  is  in  strictness  waste.  The  remedy  is  either  by 
writ  of  waste,  to  recover  the  land  wasted,  and  also  treble 
damages ;  St.  Gloucest.  (6  Ed.  1)  c.  5,  ante,  p.  196,  and  see  Com. 
Dig.  Waste,  F.  2,  Pleader,  0. 22 ;  or  by  action  on  the  case,  to 
recover  single  damages.  And  this,  whether  the  defendant  be 
under  a  covenant  to  repair  or  not.  Kenlyside  v.  Thornton, 
2  W.  Bl.,  Hi  I,  but  see  Heme  v.  Bembov),  4  Taunt.  764,  semb. 
cont.  But  if  the  defendant  be  bound  by  covenant  to  deliver 
up  the  premises,  at  the  end  of  the  term,  in  the  same  good 
condition  into  which  they  were  put  by  J.  M.,  his  merely  not 
having  done  so,  is  not  the  subject  of  an  action  on  the  case  in 
the  nature  of  waste.  Jones  v.  Hill,  7  Taunt.  392.  The  writ 
of  waste,  however,  is  very  seldom  resorted  to  in  practice,  at 
present :  modem  leases  have  usually  a  clause  in  them,  giving 
the  lessor  a  power  of  entry  in  case  the  lessee  commit  waste  or 
destruction,  and  the  lessor  may  thereupon  recover  the  premises 
in  an  ejectment;  and  the  effect  in  the  writ  of  waste,  with 
respect  to  damages,  is  now  obtained  by  the  action  on  the  case, 
above  mentioned.  But  although  the  writ  of  waste  is  now 
nearly  obsolete,  yet  as  the  action  on  the  case  lies  in  all  cases 
where  a  writ  of  waste  lies,  provided  the  waste  be  such  as  to  be 
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injarious  to  the  reversioh,  Baxter  v.  Taylor,  1  New.  &  Hf .  IS. 
young  Y.  Spencer  et  al.,  10  Bd.,  C.  145,  and  as  ejectment  upon 
a  forfeiture  for  waste  lies  also  in  the  same  cases,  Doe  v.  Bond, 
5  B.  &.  C.  855,  it  will  be  as  well  to  treat  of  the  acts  and 
omissions  for  which  a  writ  of  waste  will  lie,  in  the  first  place* 
and  then  add  the  decisions  which  distinguish  in  some  degree 
the  action  on  the  case  from  the  writ  of  waste. 

For  waste  in  houses.']     If  a  lessee,  &c.  pull  down  the  houses 

demised,  it  is  waste.     Co,  Lit.  58  a.    So,  if  he  pull  down  a 

bouse  demised,  and  rebuild  it  smaller  than  it  was  before, 

11  Rol.  815,  /.  33,  or  rebuild  it  larger,  to  the  prejudice  of  the 

lessor,  who  may  thereby  be  at  greater  charge  in  repairing  it ; 

2  Rol.  815,  Z.  35;  or  if  he  alter  the  house,  to  the  lessor's 

.prejudice:   as  if  he  convert  a  parlour  into  a  stable.  Per 

Vavasor,  Keilw.  38.     2  Rol.  815,  I.  31,  or  acorn  mill  to  a 

fulling  miU,  Per  2  /.  Id.  814, 1.  46  D.    2  Cro.  182,  or  horse 

mill,  even  although  it  be  for  the  lessor's  advantage ;  2  Cro. 

182 ;  or  if  he  turn  two  rooms  into  one ;  R.  Keilw,  39.    2  Rol. 

815,  1.37;  or  convert  a  brewhouse  of  120/.  per  ann.,  into 

tenements  of  200/.  per  ann. ;  R.  1  Lev,  309,  311.     1  Mod.  94. 

:2  Sound,  252 ;  or  even  if  he  build  a  new  house,  where  there 

was  none  before,  Co,  Lit,  53  a.    Per  2  J.    2  Rol.  815,  /.  45. 

Ent.  per  Wood,  KeUw.  38.    D.  cont.  Hob,  234,  or,  having  built 

it,  suffer  it  to  be  decayed :  Jdm,  42  E,  3, -21  b.     Co.  Lit.  53  a  t 

in  all  these  cases  he  is  guilty  of  waste.    So,  if  he  pull  down  or 

remove  any  part  of  the  house  demised,  as  the  windows,  doors, 

wainscot,  benches,  furnaces  or  other  fixtures,  Co,  Lit.  53  a. 

4  Co.  63  b.  and  see  3  East,  38,  although  fixed  by  the  lessee  him* 

rself  with  nails,  screws  or  otherwise,  R.  4  Co,  64  a.    R,  Moor, 

177.     Cont.  per  Dod.     I  Rol,  216,  it  is  waste.    But  he  may 

remove  furnaces,  coppers  or  other  utensils  of  trade,  [or  marble 

-chimney  pieces],  though  fixed  to  the  freehold,  during  his 

term  ;  1  Salk.  368.     Semb.  21  H.I,  27  a,    R.  20  H.  7,  13  b  ; 

hwt,  it  seems,  if  they  remain  till  the  end  of  the  term,  he  shall 

not  remove  them,  but  they  shall  go  to  the  reversioner.     I  Salk. 

368.     21  H.  7.  27  a.    20  H.  7,  13  b.     Com.  Dig.  Wast,  D.  2, 

nnd  see  Bac.  Abr,  Waste,  C.  5,  6.    Bro,  Waste,  3  Atk.  13, 

16,  n.     1  i/.  B/.258.- 

So,  if  the  lessee,  &c.,  suffer  the  house  to  be  uncovered, 
-whereby  the  timber  decays,  Co,  Lit,  53  a.,  although  the  timber 
be  not  thereby  thrown  down ;  2  Rol.  815,  /.  31.  See  Vane  v. 
Lord  Barnard,  1  T,R,  54,  cit ;  or  if  he  suffer  statiuncula  ante 
ostium  to  be  uncovered,  whereby  the  timber  thereof  becomes 
rotten ;  2  Rol.  814,  /.  25 ;  or  suffer  glass  windows  to  be  broken 
or  carried  away ;  Co.  Lit.  53  a.  R,  4  Co,  63  b ;  or  if  he 
permit  the  widls  of  a  house  to  be  decayed  for  want  of 
plaistering,  whereby  the  timber  is  rotted ;  R,  2  Rol.  816,  /.  50 ; 
^i  the  chambers  of  a  house,  R.  2  Rol,  816, 1,  45,  though  the 
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timber  be  not  thereby  rotted;  Semb,  2  Rol.  817,  2.  1 ;  or  if 
he  do  not  scour  a  mote,  &c.«  whereby  the  groundsell,  &c.,  is 
decayed ;  R,  Ow.  43 ;  and  formerly  if  he  suffered  the  house  to 
be  burnt  by  neglect  or  mischance,  it  was  waste ;  Co.  Lit.  53  h. 
2  Rol.  820,  /.  42 ;  but  by  6  Ann,  c.  31,  s.  6,  no  action  for 
waste  shall  be  brought  against  any  person  in  whose  house  a 
iiie  shall  acddentally  begin ;  which,  however,  by  sect.  7,  is  not 
to  affect  any  agreement  between  landlord  and  tenant.  Also,  if 
the  house  be  uncovered  by  tempest,  and  it  be  suffered  after- 
wards to  remain  in  decay :  Co.  LAt.  53  a.  Per  2.  /.  Moor,  62. 
2  Rol.  818,  {.  2  :  in  all  these  cases  the  tenant  will  be  guilty  of 
waste.  And  it  will  be  waste,  although  there  be  no  timber  on 
the  land  demised,  for  repairs.  Co.  Lit.  .53  a.  So,  it  will  be 
waste,  if  the  walls  be  suffered  |p  decay,  though  the  timber  was 
decayed  at  the  commencement  of  the  lease.  2  Rol.  817,  /.  53. 
So,  tf  the  house  were  uncovered  at  the  commencement  of  the 
lease,  yet  it  will  be  waste  if  the  tenant  pull  it  down ;  Co.  Lit.  53  a  ; 
or,  if  it  were  ruinous  at  the  commencement  of  the  lease,  and  he 
soifer  it  to  be  more  so.  2  Rol.  8 18, 2.  2.  But  if  the  house  or  walls 
were  uncovered  at  the  commencement  of  the  lease,  it  is  no 
waste  if  the  lessee  suffer  them  to  decay,  without  pulling 
them  down.  Co.  Lit.  53  a.  R.  Owen,  93.  Or  if  the  house 
were  ruinous,  and  the  lessee  do  not  suffer  it  to  be  more  so, 
but  merely  permits  it  to  be  as  it  was,  it  is  not  waste.  Com. 
Dig.  Wait,  D.2. 

For  watte  in  lands.']  If  the  lessee,  &c.,  suffer  the  sea  to 
snrroimd  arable  land,  meadow  or  pasture,  it  is  waste,  2  Rol. 
816,  /.  40,  if  it  happen  by  his  default ;  3foor,  62, 73  ;  but  other- 
wise if  it  be  occasioned  by  the  violence  of  a  tempest.  So,  if 
he  suffier  a  wall  or  bank  against  the  sea  or  river,  &c.  to  be 
ruinous,  whereby  the  water  surrounds  a  meadow,  8cc.  and 
renders  it  useless,  it  is  waste.  Co.  Lit.  53  b.  Moor,  69.  So, 
if  be  dig  up  the  surftice  of  the  land,  and  carry  it  awa^,  it  is 
waste.  R.  2  Rol.  816, 2.  15.  So,  if  he  convert  wood  to  arable 
land,  or  arable  to  wood ;  Co,  Lit.  53  b ;  or  meadow  to  arable, 
Co.  Ut.  53  b.  Moor,  101.  2  Rol.  815,  /.  4,  814,  /.  50.  Sim- 
mons V.  Norton,  7  Bing.  640,  or  pasture;  2  Rol.  814,  I.  50. 
1  Ch.  Rep.  106,  116;  or  meadow  to  orchard  or  hop-garden, 
ahbough  it  be  thereby  meliorated ;  2  Leon.  174 ;  or  convert  a 
hop-gwden  to  tillage :  Otoen,  67 :  in  all  these  cases  the  tenant 
is  gidlty  of  waste.  But  if  pasture  be  converted  to  tillage,  for 
the  improvement  of  the  soQ,  2  Rol.  814,  I.  47,  or  if  the  land 
woe  sometimes  pasture  and  sometimes  arable.  Id.,  or  if  it  were 
stodced  with  conies,  it  not  being  a  warren  by  charter  or  pre- 
scription; R.  2  Rol.  815, 1.  15.  816,  /.  15,  and  see  Owen,  66; 
(t  b  no  waste.  So,  if  the  land  lie  fallow,  whereby  it  becomes 
overrun  with  bushes,  8tc.,  this  is  not  waste,  although  it  be  bad 
husbandry.     2  Rol.  814,  /.  35.     Hutton  v.  Warren,  I  Mees»  ft 
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W,  472.  Soj  if  trenches  are  dug  in  a  meadow,  to  draw  off  the 
water,  it  is  not  waste.  R,  2  Rol.  820,  Z.  23.  2  Leon,  174. 
But  if  lessee  for  life  or  years  open  new  mines  in  the  land,  where 
there  is  no  mention  of  mines  in  the  lease,  it  is  waste.  Co.  Lit. 
63  b,  R.  6  Co.  12.  R.  2  Mod,  193.  So,  if  he  dig  for  gravel, 
lime,  clay,  brickearth,  stone,  Stc.,  in  pits  not  already  open,  it  is 
waste.  Co,  Lit,  53  b.  Moor,  101.  But  it  is  not  waste  to  dig 
for  metal,  coal,  &c.,  in  mines  open  at  the  time  of  the  lease, 
Co,  Lit,  53  b.  R,  5  Co,  12.  Viner  v.  Faughan,  2  Beav.  446, 
or  if  the  land  were  demised  with  all  mines ;  R.  5  Co,  12;  nor 
is  it  waste  for  a  parson,  vicar,  &c«,  to  dig  or  open  mines  in  hi& 
glebe.  Semb,  1  Sid,  152.  Com.  Dig,  Wast,  D.  4,  and  seeBac, 
Abr,  Waste,  C.  1,  3. 

For  waste  in  woods,  Sfc."]  If  a  lessee,  &c.,  cut  down  trees, 
which  by  law  or  the  usage  of  the  country  are  esteemed  timber, 
it  will  be  waste.  Co,  Lit.  53  a.  Oak,  ash  and  elm  are  timber 
after  the  age  of  twenty  years,  throughout  the  realm ;  Co,  L. 
53  a,  Dy,  65  b,  [See  8  T,  R,  145] ;  and  beech,  willow,  horn- 
beam, &c.,  where  they  are  scarce,  may  be  accounted  timber,  by 
the  custom  of  the  country.  Co,  Lit,  53  a,  R.  Moor,  812.  So, 
if  it  be  found  by  verdict  that  the  tenant  cut  down  blackthorn, 
existeiiV  arbores  maheremiales,  it  is  waste ;  R.  2  Rol.  819, 1.  52. 
Cro,  Car.  531 ;  or  if  he  cut  down  whitethorn,  where  it  is  in  a 
large  quantity,  or  made  wood  by  the  custom  of  the  country,  it 
is  waste ;  2  Rol.  817, 1, 12.  2  Cro.  126 ;  or  if  he  destroy  the 
germins  of  oaks,  &c.,  it  is  waste.  Co.  Lit.  53  a.  So,  if  a  lessee 
do  an  act  by  which  the  timber  trees  decay,  as  if  he  lop  and  top 
them,  it  is  waste.  Dy,  65  a.  Co.  Lit,  53  a.  But  it  is  not 
waste  to  cut  down  trees  which  are  not  timber,  unless  they  are 
growing  for  shelter  of  the  house.  Co,  Lit,  53  a,  and  see  Hob. 
219.  So,  it  is  not  waste  to  cut  down  timber  trees  that  are 
dead,  nee  fructum  nee  folia  portan*,  Co.  Lit.  53  a.  2  Rol. 
814, 1.  17.  So  cutting  the  underwood  of  oak,  ash,  willow,  &c., 
is  no  waste.  Per,  2  J,  2  Rol,  817,  /.  17, 20,  though  it  be  twenty 
years  since  the  last  fall ;  Semb.  1  Sid.  300  ,*  but  if  the  tenant 
extirpate  or  destroy  the  germins  of  such  underwood,  it  will  be 
waste.  Co.  Lit,  53  a.  So,  if  he  cut  down  bushes,  whitethorn. 
Sec.,  it  is  not  waste;  R,  2  Cro.  126;  but  otherwise  if  he  root 
up  or  destroy  a  quickset  of  whitethorns,  &c.  Co.  Lit,  53  a,  2  Cro. 
126.  So,  cutting  down  timber  for  necessary  botes, — as  for 
fuel,  ploughbote,  hedgebote,  &c,,  is  no  waste ;  Co.  Lit.  53  b;. 
but  if  a  lessee  cut  down  trees  for  fuel  when  there  is  lignum 
aridum  sufficient,  it  is  waste.  Co.  Lit.  53  b,  2  Rol.  820. 1.  10. 
So,  cutting  down  timber  to  repair  the  house,  &c.,  or  the  pales, 
gates,  fences,  &c.,  is  not  waste :  Co,  Lit.  53  b :  and  this, 
although  the  lessee  have  covenanted  to  repair  at  his  own 
charges ;  R.  Moor,  23 ;  or  although  the  lessor  have  covenanted 
to  repair ;   Co,  Lit.  54,  b ;  or  although  the  lessee  would  not 
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be  otherwise  liable  for  waste  if  he  had  not  repaired.  Co.  lAt. 
54  6.  2  RoL  822,  /.  45,  10.  Bat  if  he  cut  down  timber  for 
new  pales,  fences,  &c.,  where  there  were  none  before,  Co,  Lit. 
53  h,  or  for  building  a  new  house;  2  Rol,  822,  /.  35 ;  or  if  he 
sell  the  trees,  and  repair  with  the  money,  Co,  Lit.  53  6,  or  after- 
-wards  re-purchase  the  trees,  and  use  them  for  repairs ;  Co.  Lit. 
53  b.  2  Rol,  823,  /.  15  ;  or  if  he  cut  down  the  timber  before 
he  has  occasion  for  it,  jR.  Cro.  El,  593,  or  for  repairs  which  are 
not  necessary,  2  Rol,  822,  /.  40,  or  for  repairs  which  were  ren- 
dered necessary  by  the  lessee's  own  default ;  Co.  Lit.  53  b. 
2  Rol.  822, 1.  38 ;  or  if  he  cut  down  timber  for  the  use  of 
mines,  even  although  the  mines  be  included  in  the  lease,  R. 
2  Rol,  823,  /.  30.  Hut.  19.  Hob.  234,  or  although  the  mines 
were  open  at  the  commencement  of  the  lease,  and  the  lessor, 
&C.,  had  been  in  the  habit  of  using  the  timber  for  the  mines : 
Per  Hob,  235  :  in  all  these  cases  the  tenant  will  be  guilty  of 
waste.  It  will  not  be  waste,  however,  if  the  trees  be  cut  down 
for  the  repair  of  things  useful,  though  not  absolutely  necessary^ 
— as  for  water-troughs  to  be  fixed  in  the  ground  for  his  cattle. 
2  Rol.  823, 1.  22.  Com.  Dig.  Wast.  D.  5.  It  is  necessary  also 
to  mention,  that  if  the  trees  be  excepted  out  of  the  demise,  the 
tenant,  if  he  take  them  vn-ongfully,  is  not  punishable  as  for 
waste.    8  East,  19.    See  Bac,  Abr.  Waste,  C,  2. 

For  tDoste  in  gardens,  ^c]  So,  waste  may  be  committed  in 
a  garden  or  orchard.  2  Rol,  8X1,1.33.  As  if  the  lessee  cut 
down  pear  trees,  apple  trees,  or  other  fruit  trees.  Co.  Lit.  53. 
2  Rol.  sn,l,  30.  Or  if  they  be  thrown  down  by  tempest,  and 
the  lessee  afterwards  root  them  up,  or  cut  down  the  germins 
growing  without  planting  new  ones.  2  Rol.  811,1.35.  So, 
it  is  waste  for  an  outgoing  tenant  of  garden  ground  to  plough 
up  strawberry  beds  in  full  bearing,  although,  when  he  entered, 
lie  i>aid  for  them  on  a  valuation  to  the  person  who  occupied 
the  premises  before  him,  and  although  it  may  have  been  usual 
for  strawberry  beds  to  be  appraised  and  paid  for  as  between 
ending  and  incoming  tenants.  Wetherell  v.  Howells,  I  Camp. 
227.  So,  if  the  lessee  destroy  the  stock  of  a  dovecot,  warren, 
park,  fishpond,  pool,  &c.*,  or  sufiier  it  to  be  diminished ;  Co.  Lit. 
$3  a.  R.  4  Leon,  240.  2  Jnst.  304.  R.  2  Leon.  222 ;  or  throw 
down  the  pales  of  a  park  or  warren  ;  Owen,  66 ;  or  stop  up 
tiie  holes  of  a  dovecot ;  Id, ;  or  throw  down  the  banks,  &c.  of 
a  fishpond,  lake,  &c.,  it  is  waste.  Owen,  61.  If,  however,  he 
merely  destroys  some  doves,  &c.,  yet  if  he  leave  a  sufficient 
stock  remaining,  it  is  no  waste.  2  Leon.  222.  Com.  Dig, 
Wait.  D,  3.    And  see  Bac.  Abr.  Waste,  C.  4. 

How,  in  Case  in  the  nature  of  waste,']    Case  in  the  nature  of 
wute  will  lie  for  the  same  acts  or  omissions  as  the  writ  of  waste ; 
with  this  single  exception,  that  case  will  lie  only  for  such  acts 
A3 
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^nd  omissions  as  are  iojurious  to  the  reversion.  Where,  in  an 
action  of  this  kind,  the  declaration  charged  that  the  defendant 
(the  tenant),  without  the  leave  or  licence  of  the  plaintiff  (the 
landlord),  opened  a  door  in  the  wall  of  the  house  demised* 
whereby  the  house  was  greatly  damaged,  weakened  and  injured* 
4uid  the  plaintiff  greatly  prejudiced  in  his  reversionary  estate 
and  interest  of  and  in  the  premises ;  and  the  jury  found  that 
Ihe  defendant  did  open  the  door  without  leave,  but  that  the 
house  was  not  in  any  manner  weakened  or  injured  by  it ;  and 
the  judge  therefore,  ordered  a  verdict  to  be  entered  for  the 
plaintiff,  subject  to  the  opinion  of  the  court ;  and  an  applica- 
tion was  accordingly  made  to  enter  the  verdict  for  the  defen- 
dant :  but  as  it  was  not  found  whether  the  plaintiff  had  sustained 
^ny  injury  in  his  reversionary  interest  or  not, — for  the  reversion 
might  be  injured,  although  the  house  itself  was  not, — ^the  court 
ordered  a  new  trial.  Young  v.  Spencer  et  al.,  10  B,  &  C.  145» 
See  also  Doe  v.  Bond,  5  B,  &  C.  855,  ante,  p.  101. 


By  and  against  whom. 

By  whomJ]  This  action  must  be  brought  by  him  who  has 
the  immediate  remainder  or  reversion,  in  fee  or  in  tail ;  Co, 
Lit.  53  a ;  and  whether  he  claim  by  purchase  or  descent,  is 
immaterial.  2  Rol.  825,  /.  44.  Therefore,  if  there  be  a  lease 
for  life  or  years,  remainder  to  another  for  life,  reversion  to 
another  in  fee  or  in  tail,  and  the  lessee  commit  waste :  the 
reversioner  cannot  have  a  writ  of  waste  during  the  continuance 
of  the  remainderman's  estate;  Co.  Lit.  54a.  AUeyn^  8K 
'2  Ro.  Ab,  829.  Cro.  Jac.  688 ;  but  if  the  remainderman  die» 
or  surrender  his  estate,  the  reversioner  may  then  bring  his 
action  against  the  lessee.  Afoor,387.  5  Co.  76  6.  W.Jon.  51. 
If  the  remainder,  however,  had  only  been  for  years,  the  rever- 
sioner might  bring  his  action  immediately,  without  waiting  for 
the  determination  of  the  remainderman's  estate.  Co.  Ldt.  54  a. 
:2  Inst.  301.  Waste  does  not  lie  by  tenant  in  tail  after  possi* 
bility  of  issue  extinct,  2  Rol.  825,  /.  31,  even  although  the 
waste  were  committed  before  the  death  of  the  party  whose 
issue  was  to  have  inherited.  Moor,  18.  Also,  the  party  who 
brings  the  action  must  have  been  seised  of  an  estate  of  in- 
heritance at  the  time  of  the  waste  committed.  And  therefore 
an  heir  cannot  have  a  writ  of  waste  for  waste  committed  in  the 
lifetime  of  his  ancestor;  2  Inst.  305  ;  nor  a  bishop,  parson,  &c.» 
for  waste  committed  in  the  time  of  his  predecessor ;  2  Rol.  824» 
i.  43,  49.  R.  1  Rol.  432  ;  nor  the  grantee  of  a  reversion  for 
waste  committed  before  his  grant.  Yet  a  surviving  joint  tenant 
may  have  a  writ  of  waste,  for  waste  committed  in  the  lifetime 
of  his  companion,  or  a  surviving  parcener  for  waste  in  her 
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sister's  time.    2  Inst,  305.    See  Com,  Dig,  Wast,,  C,  2,  3 
Bac,  Abr,  Waste,  G,    2  Sound,  252  a.  (n.  7.) 

Bat  the  action  on  the  case  in  the  nature  of  waste  has  this 
adTintage  over  the  old  writ  of  waste,  that  it  may  be  brought 
by  him  in  reversion  or  remainder  for  life  or  years,  as  well  as  in 
fee  or  in  tail.  2  Sound.  252  b.  But  where  A.  and  his  wife 
were  seised  of  a  messuage  for  thdr  joint  lives  and  the  life  of 
the  survivor,  and  all  the  estate  and  interest  of  A.  became  vested 
in  J.  S.,  who  afterwards  permitted  waste,  in  the  lifetime  of  A. : 
it  was  holden  that  the  wife,  who  survived  her  husband, could  not 
maintain  an  action  on  the  case  against  J.  S.  for  the  waste. 
Bacon  v.  Smith  et  al,,  1  Q,  B.  345. 

Against  whom.'\  At  common  law,  waste  lay  against  tenant 
in  dower,  tenant  by  the  courtesy,  2  Inst,  145,  300,  guardian  in 
chivalry  or  socage ;  2  Inst,  135,  305.  F.  N.  B.  59,  F.  See  Co, 
Lii,  54  a;  but  not  against  lessee  for  life  or  years.  2  Inst.  299* 
145.  5  Co.  13  b.  See  Com,  Dig,  Wast,  A,  2,  By  stat.  Gloa- 
cester,  c.  5,  ante,  p.  196,  however,  lessees  for  life  or  years 
are  pumahable  for  waste ;  see  2  Inst.  301 ;  and  this  extends  to 
their  assignees,  Saunders  v.  Norwood,  Cro.  El.  683,  and  to  a 
devisee  for  life  or  years ;  2  Rol.  826, 1, 25,  and  to  tenant  from 
year  to  year.  2  Inst.  302.  Co,  Lit.  54  b.  So,  if  a  tenant  hold 
over  after  the  determination  of  his  tenancy  by  notice  to  quit 
or  otherwise,  and  be  guilty  of  waste  during  the  time  he  is  in 
possession,  an  action  on  the  case  in  the  nature  of  waste  may 
be  maintained  against  him.  BurcheU  v.  Homaby,  1  Camp,  360. 
But  a  tenant  at  will,  in  the  strict  sense  of  the  term,  is  not 
punishable  for  permissive  waste.  IM.  s.ll,  Co,  LU,  57  a. 
5  Co,  13  b.  Cro.  Bl.  777,  784.  3  Lev,  359.  Gibson  v.  WeUs, 
1  New  Rep,  290.  Formerly,  %a  action  could  not  be  brought 
against  an  executor  for  waste  committed  by  his  testator,  it  bdng 
a  tort  which  died  with  the  person.  2  Inst,  302.  2  Ro,  Abr. 
828,  /.  34.  See  Com,  Dig,  Wast,  C.  4,  5.  Bac,  Abr.  Waste, 
H:F.\Saund,323,b.  {n.7.)  2  Sound.  252  a,  (n.1.)  But  now,  by 
stit.  3  &  4  W.  4,  c.  42,  s.  2,  an  action  of  trespass,  or  trespass 
on  the  case,  as  the  case  may  be,  may  be  maintained  against 
the  executors  or  administrators  of  any  person  deceased,  for 
any  wrong  committed  by  him  in  his  lifetime  to  another,  in 
respect  of  his  property,  real  or  personal,  so  as  such  injury  shall 
have  been  committed  within  six  calendar  months  before  such 
person's  death,  and  the  action  be  commenced  within  six  calendar 
months  after  such  executors  or  administrators  shall  have  taken 
upon  themselves  the  administration  of  the  estate  and  effects 
of  the  deceased. 
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Declaration  fw  Voluntary  Waste,  in  a  Dwelling-house. 


In  the  Queen's  Bench. 

The day  of ,  a.d.  1848. 

Middlesex,  to  wit:  J.  B.,  the  plain- 
tiff in  this  suit,  br  A.  B.,  his  attor- 
ney, complains  of  J.  N.,  the  defend- 
ant in  this  suit,  who  has  been 
summoned  to  answer  the  plaintiff, 
in  an  action  of  trespass  on  the  case. 
For  that  whereas  the  defendant, 
before  and  at  the  time  of  the  com- 
mitting of  the  grievances  hereinafter 

mentioned,  to  wi^  on ,  was,  and 

from  thence  hitherto  hath  been,  and 
still  is,  lawfully  possessed  of  a  cer- 
tain [messuage  and  dwelling-house] 
with  tlie  appurtenances,  situate  and 
being  at,  &c.,  and  during  all  that 
time  held  and  occupied  the  same 
as  tenant  thereof  to  the  plaintiff,  to 
whom  the  immediate  rerersion  there- 
of, daring  all  the  time  aforesaid,  be- 
longed, under  a  certain  demise 
thereof  theretofore  made  to  the 
defendant,  at  and  under  a  certain 
rent  therefor  payable  by  the  defend- 
ant to  the  plaintiff :  Yet  the  defend- 
ant contriving  and  wrongftilly  and 
unjustly  intending  to  injure,  preju- 
dice and  aggrieve  the  plaintiff, 
whilst  the  said  [messuage  and  dwell- 
ing-house] with  the  appurtenances, 
were  so  in  the  possession  and  occu- 


pation of  the  defendant,  as  tenant 
thereof  to  the  plaintiff,  and  whilst 
he  the  plaintiff  was  so  interested 
therein  as  aforesaid,*  to  wit,  on 
,  wrongfully  and  unjustly,  with- 
out the  leave  or  licence  and  against 
the  will  of  the  plaintiff,  [pulled 
down,  took  down,  and  prostrated, 
and  caused  and  procured  to  be  pulled 
down,  taken  down,  and  prostrated, 
ten  vrindow  fhtmes,  twenty  window 
sashes,  and  two  hundred  panes  of 
glass  fixed  therein,  of  and  belonging 
to  the  said  messuage  and  dwelling- 
house,  and  then  affixed  thereto,  and 
of  and  belonging  to  the  plaintiff,  a» 
landlord  of  the  said  messuage  and 
dwelling  house,  and  as  parcel  thereof, 
and  being  of  the  value  of  £20,  and 
then  wrongfully  and  ui\]ustiy  carried 
away,  and  caused  and  procured  to 
be  carried  away  the  same,  and  con- 
verted and  disposed  thereof  tt>  his 
own  use];  by  means  whereof,  he 
the  plaintiff  has  been  and  is  greatly 
ii\Jured,  prejudiced  and  aggrieved 
in  his  said  reversionary  estate  and 
interest  of  and  in  the  said  [messuage 
and  dwelling-house]  with  the  appur- 
tenances :  To  the  plaintiffs  damage 

of  £ ;  and  thereupon  he  brings 

suit,  &c. 


The  nature  of  the  waste  must  be  stated ;  otherwise  the  de- 
claration would  be  bad  for  uncertainty.  But  it  is  not  necessary 
to  set  out  the  title  of  either  the  plaintiff  or  the  defendant,  as 
in  the  count  on  the  old  writ  of  waste.    2  Sound.  252,  c,  d. 


Declaration  for  Voluntary  Waste  in  Woods,  Sfc. 


[As  in  the  last  form  to  the 
asterisk  •]  to  wit,  on ,  wrong- 
fully and  ui^usUy,  without  the  leave 
or  licence  and  against  the  will  of 
the  plaintiff,  [rooted  up,  pulled  up, 
felled,  cut  up,  prostrated  and  de- 
stroyed divers  timber  trees  and  a 
large  quantity '  of  bushes,  to  wit, 
-five  hundred  oak  trees,  five  hundred 
adk  trees,  five  hundred  elm  trees, 
and  five  hundred  other  trees,  and 
fifty  cart  loads  of  bushes  of  the 
plaintiff,  of  great  value,  to  wit,  of 

the  value  of  £ ,  then  growing 

and  being  in  and  upon  the  said 
premises,  and  wrongfully  and  un- 
justly carried  away  and  caused  and 
procured  to    be  carried  away  the 


same,  and  converted  and  disposed 
thereof  1o  his  own  use;  and  also 
then  wrongfully  and  unjustly,  with- 
out the  leave  or  licence  and  against 
the  will  of  the  plaintiff,  lopped, 
topped,  and  shrouded,  and  caused 
and  procured  to  be  lopped,  top- 
ped, and  shrouded  divers  maiden 
trees,  to  wit,  forty  oak  trees,  forty 
elm  trees,  and  forty  other  trees  of 
the  plaintiff,  of  great  value,  to  wit, 

of  the  value  of  £ ,  then  also 

growing  and  being  in  and  upon  tho 
said  premises,  and  took  and  carried 
away  the  wood  thereof  coming,  and 
converted  and  disposed  thereof  to 
his  own  use  ;]  by  means  whereof, 
^c,  as  in  the  last  form,  to  the  end. 


Waste. 
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Dedaratitm  fcr  Voluntary  Waste  as  to  Hedges,  8fc. 


Asm  the  hut  form  but  one  to 

the  atteruk"]    to  wit,    on  , 

mooglaJOj  and  lu^ustly,  without 
the  leaTe  or  licence  and  against  the 
wiU  of  the  plaintiff,  [broke  down, 
polled  down,  pulled  to  pieces, 
prostrated,  spoiled  and  destroyed 
diveis  hedges  and  fences,  to  wit,  one 
hnndred  perches  of  hedges,  and  one 
fanndred  perches  of  fences,  of  the 
plaintiff,  of  and  belonging  to  the 


said  premises,  and  the  bushes, 
thorns  and  wood  thereof  coming, 
to  wit,  twenty  cart  loads  of  bushes, 
twenty  cart  loads  of  thorns, 
and  twenty  cart  loads  of  wood,  of 
the  said  plaintiff,  of  the  value  of 
£20f  took  and  carried  away,  and 
couTerted  and  disposed  thereof  to 
his  own  use;]  by  means  whereof, 
4>e.,  a*  in  the  Uutfonn  Itut  one,  to 
the  end. 


DeclaraHon  for  Permissive  Waste, 


A*  in  the  form  ante,  p.  204,  to 

ike  atteriat,'*^  to  wit,  on ,  and 

on  dlTors  other  days  and  times  be- 
tween that  day  and  the  day  of  com- 
mendi^r  this  action,  wrongftilly  and 
iqlurioiudy  permitted  and  snfRsred 
11m  said  [messuage  and  dwelling- 
house,  stables,  biurns  and  outhouses] 
to  beprostrate,  ruinous,  ftllen  down, 


and  in  great  decay,  in  the  timber, 
doors,  wainscots,  windows,  window 
shutters,  floors,  tiling,  joists,  beams 
and  rafters  thereof,  for  want  of 
needAil  and  necessary  repairing 
thereof:  by  means  whereof,  ^c,,a* 
in  the  form,  ante,  p.  204,  to  the 
end. 


General  Issue. 


In  tiw  Queen's  Bench. 

The day  of ,  a.  d.  1846. 

J.K.)  The  said  defendant,  by 
ali.  \C.  D.,  his  attorney,  [or  in 
J.  8. )  person],  says  that  he  is  not 
gvilty  of  the  premises  above  laid  to 


his  charge,  in  manner  and  form  as 
the  plaintiff  has  above  thereof  com-  • 
plained  against  him;  and  of  this 
he  the  defendant  puts  himself  upoa 
the  country,  dec. 


Evidence. 

Under  the  goieral  issue,  the  plaintiff  will  merely  have  to 
prove  the  waste  stated,  and  the  amount  of  damage ;  if  the 
defendant  -would  put  him  to  the  proof  of  the  tenancy,  and  of 
the  plaintiff's  reversionary  interest,  he  must  traverse  that  part 
of  the  inducement  in  the  declaration.  See  1  Arch.  Nisi  Prius, 
552.  And  the  proof  must  be  of  the  same  species  of  waste  as 
is  laid.  Therefore,  under  a  count  for  voluntary  waste,  he  can- 
not give  any  instance  of  permissive  waste  in  evidence ;  even 
where  the  declaration  charged  that  the  defendant  wrongfully 
cut  down  divers,  to  wit,  twenty  trees,  and  used  the  premises  in 
so  untenant-like  and  improper  manner,  that  they  became  and 
were  greatly  dilapidated :  the  court  held  that  this  was  an  alle- 
gation of  voluntary  vraste,  and  that  the  plaintiff  could  not  be 
allowed  to  give  permissive  waste  in  evidence,  in  proof  of  it. 
Martin  v.  Qtlkam,  7  Ad.  &  EL  540. 


[ 


^06  Waste. 

The  defendant,  under  this  plea,  can  only  disprove  or  contest 
that  whidi  the  plaintiff  is  bound  to  prove.  As  has  been  already 
mentioned  (suprat)  if  he  be  desirous  to  contest  any  fact  in  the 
inducement  oif  the  declaration,  namely,  the  tenancy,  or  the 
plaintiff's  title  to  the  reversion,  in  cases  vbere  he  is  allowed  to 
do  so  {Vide,  post),  he  must  traverse  it.  So,  if  he  would 
set  up  any  matter  of  defence,  which  confesses  the  acts  of  waste^ 
but  justifies  them,  as  being  allowed  of  by  the  custom  of  the 
country,  or  the  like,  he  must  plead  it  specially.  Simmons  v. 
Norton,  7  Bing.  640. 


Section  IT. 
Remedy  for  Waste,  by  Bill  in  Equity  for  Injunction. 

The  remedy  for  waste  by  action,  is  in  many  cases  very- 
inefficient  :  for  the  cutting  down  of  ornamental  timber,  for  the 
ploughing  up  of  old  meadows  and  pastures,  for  the  making  of 
alterations  in  houses  or  buildings  against  the  expressed  will  of 
the  landlord,  the  dami^es  given  by  a  jury  would  be  a  very- 
inadequate  compensation  for  the  real  injury  sustained ;  and 
even  if  adequate,  it  might  happen  that  the  tenant  might  not 
be  able  to  pay  them.  Courts  of  equity  therefore  interfere, 
and  upon  a  bill  filed,  stating  the  facts,  will  in  general  grant  an 
injunction,  to  restrain  the  tenant  from  completing  the  act  of 
waste,  if  he  have  begun  it,  or  from  taking  any  steps  to  effect 
it,  if  he  have  merely  threatened  it.  But  the  court  must  be 
satisfied  that  the  act  of  waste  will  be  committed,  if  it  do  not 
interfere :  and  for  this  purpose,  it  is  necessary  to  show,  either 
that  the  party  has  actually  commenced  the  act  of  waste 
intended,  or  that  he  has  threatened  to  effect  it;  Gibson  v. 
Smith,  2  Atk.  183 ;  no  mere  conjecture  or  belief  of  the 
intention,  will  be  sufficient.  See  Hanson  v.  Gardiner, 
7  Ves.  310. 

The  court  in  this  way  will  grant  an  injunction  to  restrain  a 
lessee  from  cutting  down  growing  timber;  Redesdale,  PL  111 ; 
from  injuring  fish  ponds ;  Ld.  Baihurst  v.  Burdon,  2  Bro.  C.  C. 
f)4 ;  from  converting  pasture  land  into  arable,  where  there  is  a 
covenant  not  to  do  so,  Drury  v.  Molins,  6  ^es.  323 ;  and  see 
3  Jnstr.  750.  Goring  v.  Goring,  3  Swanst.  661,  and  from 
ploughing  up  ancient  meadow,  whether  there  be  a  covenant 
upon  the  subject,  or  not ;  Ld.  Grey  de  Wilton  v.  Saxon,  6  Ves, 
106;  from  sowing  land  with  mustard  seed,  or  any  other 
pernicious  crop,  not  easily  eradicated ;  Pratt  v.  Brett,  2  Madd, 
R.  62 ;  and  the  Uke.     1  Madd.  146. 

And  they  have  thus  granted  an  injunction,  against  a  lessee 
for  years,  1  Ro.  Abr.  380.  Bp.  of  London  v.  Webb,  1  P.  Wms, 
527.    Pratt  v.  Brett,  supra,  an  under-lessee,  Farranty,  Lovell, 
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3  Atk,  723,  Amh.  105,  a  tenant  from  year  to  year;   Onslow  v. 

,    16    Ves,   173 ;    and  have  granted  it  to  a  termor  at 

a  groand  rent,  against  his  lessee.  Farrant  v.  Lee,  supra. 
1  Madd.  145. 

Where  a  bill  is  thus  filed  for  an  injunction  to  stay  waste,  and 
waste  has  been  already  committed,  the  court,  to  prevent 
multiplicity  of  suits,  will  not  oblige  the  party  to  bring  an  action 
at  law»  but  will  decree  an  account  and  satisfaction  for  what  is 
past,  besides  restraining  the  doing  of  any  further  injury; 
Jetug  College  v.  Bloom,  3  Atk.  262,  Amb.  54;  but  after  the 
determination  of  a  tenant's  estate  by  assignment  or  otherwise* 
a  bill  will  not  lie  for  an  account  of  timber  cut  down,  3  Atk, 
264,  no  injunction  being  prayed,  or  necessary,  there  being  no 
injury  to  be  prevented.  If  indeed  a  person  commit  waste,  and 
continue  in  possession,  th»e  an  injunction  to  stay  waste  is 
proper,  from  the  probability  of  his  again  committing  it ; 
3  Atk.  381.  Madd.  149;  and  in  that  case  the  bill  may  also 
pray  for  an  account  of  the  waste  already  committed. 

In  cases  of  waste,  where  irreparable  injuxy  may  be  done,  if 
the  court  do  not  interfere  promptly, — the  injunction  will  be 
granted  immediately.    2  Madd.  217. 


CHAPTER  IV. 

The  Landlord's  Remedies  agaitigt  the  Tenant,  for  Holding  Over, 
after  the  Expiration  of  the  Tenancy. 

Section  I.  Action  for  Double  Value. 
II.  Action  for  Double  Rent. 

III.  Ejectment,  Sfc. 

IV.  Action  of  Trespass  for  Mesne  Profits. 


Section  I. 

Action  for  Double  Value, 

In  ickat  cases.]  By  stat.  4,  G.  2,  c  28,  s.  1 ,  it  is  enacted  that 
*'  in  case  any  tenant  or  tenants  for  any  term  of  life,  lives,  or 
years,— or  other  person  or  persons,  who  are  or  shall  come  into 
possession  of  any  lands,  tenements  or  hereditaments,  by,  from 
or  under,  or  by  collusion  with,  such  tenant  or  tenants, — shall 
wilfully  hold  over  any  lands,  tenements  or  hereditaments,  after 
the  determination  of  such  term  or  terms,  and  after  demand 
made,  and  notice  in  writing  given,  for  delivering  the  possession 
thereof,  by  his  or  their  landlords  or  lessors,  or  the  person  or 
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persons  to  whom  the  remainder  or  reversion  of  such  lands, 
tenements  or  hereditaments  shall  belong,  his  or  their  agent  or 
agents  thereunto  lawfully  authorized : — then  and  in  such  case, 
such  person  or  persons  so  holding  over,  shall,  for  and  during 
the  time  he,  she  or  they  shall  so  hold  over,  or  keep  the  person 
or  persons  entitled  out  of  possession  of  the  said  lands, 
tenements  and  hereditaments  as  aforesaid,  pay  to  the  person 
or  persons  so  kept  out  of  possession,  their  executors, 
administrators  or  assigns,  at  the  rate  of  double  the  yearly  value 
of  the  lands,  tenements  and  hereditaments  so  detained,  for  so 
long  a  time  as  the  same  are  detained,  to  be  recovered  in  any  of 
His  Majesty's  courts  of  record,  by  action  of  debt,  against 
the  recovering  of  which  said  penalty  there  shall  be  no  relief  in 
equity." 

And  this  action  will  lie,  even  after  the  landlord  has  recovered 
possession  of  the  premises  by  ejectment:  for  there  is  no 
incongruity  in  bringing  both  actions; — by  the  ejectment  he 
recovers  the  possession,  by  this  action  he  recovers  a  compen- 
sation for  the  time  be  has  been  kept  out  of  possession.  Soulsby 
v.  Neving,  9  East,  310.  But  this  must  be  understood  of  cases, 
where  there  is  no  real  bond  fide  defence  to  the  ejectment ;  for 
if  that  action  has  been  resisted  under  a  fair  bond  fide  claim 
of  right,  the  holding  over  for  such  a  purpose,  will  not  be 
deemed  a  wilful  holding  over,  within  the  meaning  of  the  statute. 
Wright  V.  Smith,  5  Esp.  203. 

By  whom.']  This  action  may  be  brought  by  the  landlord 
or  lessor  of  the  tenant  holding  over,  or  by  the  person  to 
whom  the  remainder  or  reversion  belongs.  See  4:  G.  2,  c.  28, 
s.  1,  supra.  So  that  not  only  may  the  landlord  or  lessor  of  the 
tenant  proceed  under  this  statute,  but  where  a  tenant  for  life 
makes  a  lease,  and  dies,  and  the  lease  is  determined  by  his 
death,  the  remainderman  may  also  give  the  demand  or  notice 
required,  and  bring  this  action  in  case  the  tenant  holds  over. 
If  the  landlord  or  lessor  be  dead,  the  action  may  be  brought 
by  his  representative : — by  his  heir,  if  he  were  seised  in  fee ; 
by  his  executors  or  administrator,  if  he  were  entitled  for  a 
term  of  years  only.  But  it  cannot  be  brought  by  the 
administratrix  of  such  executor,  until  she  have  first  taken  out 
administration  de  bonis  non,  even  although  the  tenant  may 
have  attorned  to  her.  Tingrey  v.  Brown,  I  B.  &  P.  310.  If 
the  parties  entitled  to  the  action  be  tenants  in  common,  each 
may  bring  a  separate  action  for  the  double  value  of  his  moiety  ; 
Cutting  V.  Derby,  2  W.  Bl.  1077 ;  and  they  cannot  sue  jointly, 
where  there  has  been  no  joint  demise.  Wilkinson  v.  Hoj^ 
1  Bing  N.  C.  713. 

Against  whom.]  It  may  be  brought  against  any  tenant  for 
term  of  life  or  years,— or  against  any  person  who  has  come 
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into  possession  under  him,  or  by  collusion  with  him.  The 
action  therefore  does  not  lie  against  a  weekly  tenant,  Umfd  v. 
fUahee^  2  Camp,  453,  or  a  quarterly  tenant ;  semb,  WUkinson 
V.  Hall,  3  Bing.  N.  C.  508 ;  but  it  clearly  extends  to  a  tenant 
from  year  to  year,  for  in  contemplation  of  law  he  is  tenant  for 
a  term  of  years.  Where  lands  had  been  let  to  two  joint 
tenants,  and  after  the  expiration  of  the  term  one  of  them  held 
oyer,  it  was  holden  by  Coleridge,  J.,  at  nisi  prius,  that  they 
were  both  liable  to  the  action ;  this  was  much  doubted  by 
Alderson,  B.,  afterwards,  upon  a  motion  for  a  new  trial  in 
the  same  case,  but  the  point  was  not  decided.  Hirst  v.  Horn 
et  al,,  6  Mees.  &  W.  393. 

Demand  of  possession. 1  The  statute  requires  a  demand  to 
be  made,  and  a  notice  in  writing  to  be  given,  for  delivering 
possession  of  the  premises.  See  4  G.  2,  c.  28,  s,  1,  supra. 
These  mean  the  same  thing,  namely,  a  notice  in  writing, 
demanding  that  possession  of  the  premises  be  delivered  up  to 
the  landlord;  WUHnsm  v.  CoUey,  5  Burr,  2694,  2698;  andc 
where  the  holding  has  been  from  year  to  year,  the  ordinary 
notice  to  quit,  which  is  given  for  the  purpose  of  determining 
the  tenancy,  serves  at  the  same  time  as  a  good  demand  of 
possession  under  this  statute.  Hmt  v.  Horn  et  al.,  6  Mees,  & 
W.  393.  It  had  before  been  determined  that  such  notice  and 
demand  might  be  given  before  the  determination  of  the  term, 
notwithstanding  that  the  order  in  which  the  words  stand  in 
the  statute  may  imply  the  contrary;  Cutting  v.  Derby ^ 
2  W,  Bl.  1075 ;  and  where  there  was  a  demise  to  a  woman 
from  year  to  year,  and  a  notice  to  quit  was  given  to  her ;  after 
which,  and  before  it  expired,  she  married :  it  was  holden  not 
to  be  necessary  to  make  a  demand  of  the  possession  upon  the 
husband,  in  order  to  enable  the  landlord  to  maintain  his  action 
for  double  value  under  this  statute.  Lake  v.  Smith,  1  New 
Rep.  174,  and  see  Wilkinson  v.  Colley,  5  Bur.  2694.  This 
demand  may  be  made,  either  by  the  landlord  or  lessor  himself, 
or  by  his  agent  thereunto  lawfully  authorized ;  see  the  statute, 
supra ;  and  a  joint  authority  by  mortgagor  and  mortgagee  of 
premises,  to  a  person  to  be  the  receiver,  agent  and  attorney 
of  the  mortgagor,  to  receive  the  rents  until  satisfaction  of  the 
mortgage,  to  bring  actions  in  case  of  non-payment  of  rent, 
to  give  notice  to  quit,  to  bring  ejectment  in  case  of  non- 
compliance, &c.,  as  fully  as  the  mortgagor  might  have  done, 
—was  holden  to  be  a  sufficient  authority  to  him  to  demand 
possession  under  this  statute.  Poole  v.  TVarren,  8  Ad.  &  El. 
582.  So,  a  receiver,  appointed  by  the  court  of  Chancery,  is 
an  agent  within  the  meaning  of  the  statute,  and  may  make 
the  demand.  WUkinson  v.  Colley,  5  Burr.  2694.  The  follow- 
ing  may  be  the  form : — 
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Form  of  the  Notice,  demanding  Possession, 


ToMr.  J.  N.,  of . 

Take  notice  that  I  hen<oj 
demand  and  require  of  you,  that 
70U  deliver  up  unto  me  the  posses- 
sion of  the  messuage,  lands  and 
premises,  with  the  appurtenancce, 

situate  at ,  on  next,  on 

which  day  your  term  and  interest 
therein  will  determine ;  and  in  case 
you  sliall  fail  so  to  do,  and  shall 
hold  over  the  same  after  such  the 


determination  of  your  term  as 
aforesaid,  and  after  this  demand 
made  and  notice  given,  I  shall  re- 
quire you  to  pay  to  me,  my  execu- 
tors, administrators  or  assigns,  at 
the  rate  of  double  the  yearly  value 
of  the  said  messuage,  lands  and 
tenements,  for  so  long  a  time  as 
the  same  shall  be  detained  from 

me.    Dated  this day  of , 

1846.  J.  S. 


Let  the  duplicates  of  this  notice  be  made  out,  and  signed  by 
the  landlord  in  the  presence  of  a  vritness ;  and  let  the  same 
witness  serve  one  of  the  duplicates  upon  the  tenant. 


Declaration, 


In  the  Queen's  Bench. 

The day  of ,  a.d.,  1846. 

Middlesex,  to  wit:  J.  S.,  the 
plaintiff  in  this  suit,  by  A.  B.,  his 
uttomey,  complains  of  J.  N.,  the 
defendant  in  this  suit,  who  has 
been  summoned  to  answer  the 
plaintiff  in  an  action  of  Debt: 
"Whereas  the  defendant  before  and 
at  the  time  of  the  giving  of  the 
notice  and  making  the  demand  as 
hereinafter  mentioned,    and  from 

thence  until,  and  upon  the day 

of ,  held  and  ei^oyed  a  certain 

messuage,  and  lands  and  premises, 
with  the  appurtenances,  situate, 
&c.,  OS  tenant  thereof  to  the 
plaintiff,  that  is  to  say,  as 
tenant  thereof  from  year  to  year 
for  80  long  time  as  the  said  plain- 
tiff and  defendant  should*  respec- 
tively please ;  the  reversion  of  the 
said  premises,  with  tiie  appurte- 
nances during  all  that  time  belong- 
ing to  the  plaintiff;  and  thereupon 
whilst  the  defendant  so  held  and 
enjoyed  the  said  messuage,  landf 
und  premises,  with  the  appurte- 
nancfs,  as  tenant  thereof  to  the 
plaintiff  as  aforesaid,  and  whilst 
the  said  reversion  so  belonged  to 
the  said  plaintiff  as  aforesaid,  to 

wit,  on ,  he  the  said  plaintiff  gave 

a  notice  in  writing  to.the  defendant, 
and  then  demanded  and  required 
him  the  defendant  to  deliver  up  the 
possession  of  the  said  tenements, 
with    the    appurtenances,    to  the 

plaintiff  on  the  said ,  on  which 

day  tiie  term,  estate  and  interest  of 


the  defendant  in  the  said  tenements, 
with  the  appurtenances  determined  : 
Nevertheless  the  defendant,  not  re- 
garding the  statute  in  such  case 
made  and  provided,  did  not  nor 
would,  on  the  determination  of  the 
said  term  as  aforesaid,  deliver  the 
possession  of  the  said  tenements, 
with  the  appurtenances,  to  the 
plaintiff,  according  to  the  said 
notice  so  given  and  the  demand  so 
made,  as  aforesaid,  but  wholly 
neglected  and  refused  so  to  do,  and 
on  the  contrary  thereof,  he  the 
defendant  wilfully  held  over  the 
said  tenements  with  the  appurte- 
nances, after  the  determination  of 
the  said  term,  and  after  the  said 
notice  so  given,  and  the  said 
demand  so  made,  as  aforesaid,  Ua 
a  long  space  of  time,  to  wit,  for  the 

space  of  ,  then  next  following, 

during  all  which  time  the  defendant 
kept  the  plaintiff  out  of  the  posses- 
sion of  the  said  tenements,  with  the 
appurtenances,  (he  the  plaintiff 
during  all  that  time  being  entitled 
to  the  possession  thereof:)  contrary 
to  the  form  of  the  statute  in  such 
case  made  and  provided.  And  the 
plaintiff  in  fact  saith,  that  the  said 
tenements,  with  the  appurtenances, 
during  the  said  time  of  holding 
over  the  same,  and  keeping  the 
plaintiff  out  of  possession  thereof, 
as  aforesaid,  were  of  great  ymrlj 
value,  to  wit,  of  the  yearly  value  of 

£ ;  whereby,  and  by  force  of 

the  statute  in  such  case  made  and 
provided  an  action  hath  accrued  to 


\ 
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the  plaintHT  to  demaad  and  bare  of  iendant,  although  often  requested 

aad  from  the   defendant  a  large  00  to  do,  hath  not  as  yet  paid  the 

mm  «f  money,  to  wit,  the  cum  of  said  sum  of  £ ,  or  any  part 

£ 1  being  at  the  rate  of  doable  thereoi;  to  the  plaintifT,  but  he  to 

the  yearly  Talue  of  the  said  tene-  do  this  hath  hitlierto  wholly  r»- 

,  with  the  appurtenances,  for  lused  and  stilldoth  reftise:    To  the 


the  same  were  so     damage  of  the  plaintiif  of  £10  ; 
detained  as  aforeaaSd.    Yet  the  de-     and  thereupon  he  brings  suit,  fcc 


General  Issue  and  Evidence, 

The  general  issue  is  nil  d^t ;  see  the  form,  ante,  p.  132. 
Under  this  plea  the  landlord  mast  prove, — 

1.  The  tenancy,  and  the  determination  thereof;  and  if  the 
plaintiff  were  assignee  of  the  reversion,  he  should  prove  the 
assignment. 

2.  The  notice  and  service,  and  the  day  of  the  service,  by  the 
person  who  witnessed  and  served  the  notice. 

3.  That  the  defendant  afterwards  held  over  the  premises, 
and  for  what  time.  Although  the  defendant  will  be  presumed 
to  have  holden  over  the  premises  wilfully,  from  the  fact  of  his 
not  having  delivered  them  op,  yet  it  will  be  as  well,  if  it  can  be 
cQBveoiently  done,  to  give  in  evidence  circumstances  showing 
that  this  was  vnlfuUy  done. 

4.  The  annual  value  of  the  premises. 


Evidence  for  the  Defendant. 

The  defendant,  under  the  general  issue,  may  dispute  every 
thing  which  the  landlord  is  t^und  to  prove.  He  may  show 
that  he  held  over  the  premises  under  a  fair  bond  fide  claim  of 
right.  As,  for  instance,  where  a  remainderman  insisted  that  a 
lease,  granted  to  the  defendant  by  a  previous  tenant  for  life 
under  a  power,  was  not  granted  in  conformity  with  the  power, 
and,  treating  it  as  a  nullity,  gave  the  tenant  a  notice  demanding 
possession  under  this  statute;  he  afterwards  brought  an 
ejectment,  which  was  contested,  but  ultimately  decided  in 
imroior  of  the  plaintiff,  and  he  obtained  possession  of  the 
premises  imder  a  vnit  of  habere  facias  possessionem ;  he  then 
oommenced  an  action  against  the  defendant  upon  this  statute, 
to  recover  doable  value  of  the  premises,  for  the  time  he  held 
over :  but  it  was  holden  that  as  the  defendant  held  over  under 
a  Uar  bondjlde  daim  of  right,  he  was  not  liable.  Wright  v. 
Umiik,  5  Esp.  203. 

The  defendant  may  also  show  that  the  subject-matter  of  the 
demise,  was  not  "  lands,  tenements  or  hereditaments,"  within 
the  meaning  of  the  statute.  And  therefore  where  the  defendant 
had  rented  a  room  in  a  factory,  together  with  a  supply  of 
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power  from  a  steam  engine  by  means  of  a  revolving  shaft  in 
the  room : — in  an  action  against  him,  upon  this  statute,  for 
holding  over,  the  court  held  that  in  estimating  the  double  value, 
the  value  of  this  steam  power  could  not  be  included,  as  it  did 
not  come  within  the  meaning  of  the  terms  "  lands,  tenements- 
or  hereditaments,"  in  the  statute.  Robinson  v.  Learoyd, 
7  Mees.  &  W.  48. 

The  defendant,  it  should  seem,  also,  may  give  any  other 
defence  under  the  general  issue,  which  in  other  actions  he 
would  be  obliged  to  plead  specially  ;  these  actions  for  penalties 
by  a  party  grieved,  being  deemed  to  be  within  stat.  21  Jac.  1, 
c.  4,  s.  4.  See  Jones  v.  Williams,  4  Mees.  &  IV,  375.  Eari 
Spencer  v.  Swannell,  3  Id.  154,  and  see  1  Arch.  N.  P.  349. 
He  may  show,  therefore,  that  the  plaintiff  has  accepted  the 
single  rent  for  the  premises,  and  thereby  waived  his  right  to 
double  value.  Doe  v.  Batten,  Cowp.  243.  9  East,  314,  n. 
But  where  the  landlord  declared  for  double  value,  with  a  count 
for  use  and  occupation,  and  the  defendant  pleaded  nil  debet  to 
the  first  count,  and  a  tender  of  the  single  rent  before  action 
brought  to  the  second  count,  and  paid  the  money  into  court, 
and  the  plaintiff  took  the  money  out  of  court,  but  still  pro- 
ceeded with  the  action :  the  court  held  that  this  was  not  such 
an  acceptance  of  the  single  rent,  as  amounted  to  a  waiver  of 
the  landlord's  right  to  double  value.  RycU  v.  Rich,  10 
East,  48. 

*So,  the  defendant  may  show  that  more  than  two  years  from 
the  accruing  of  the  cause  of  action,  had  elapsed,  before  the 
action  was  commenced; — ^that  being  the  time  limited  for 
bringing  actions  for  penalties  by  a  party  grieved,  by  stat. 
3  &  4  W.  4,  c.  42,  s.  3. 


Section  II. 

Action  for  Double  Rent, 

In  what  cases.]  By  stat.  11  G.  2,  c.  19,  s.  18,  after  reciting 
that  great  inconveniences  have  happened  and  may  happen  to 
landlords,  whose  tenants  have  power  to  determine  their 
leases,  by  giving  notice  to  quit  the  premises  by  them  holden, 
and  yet  refusing  to  deliver  up  the  possession,  when  the  land- 
lord hath  agreed  with  another  tenant  for  the  same, — ^it  is 
enacted  that  "  in  case  any  tenant  or  tenants  shall  give  notice  of 
his,  her  or  their  intention  to  quit  the  premises  by  him,  her  or 
them  holden,  at  a  time  mentioned  in  such  notice,  and  shall 
not  accordingly  deliver  up  the  possession  thereof  at  the  time 
in  such  notice  contained: — ^that  then  the  said  tenant  or 
tenants,  his,  her  or  their  executors  or  administrators,  shall 
from  thenceforward  pay  to  the  landlord  or  landlords,  lessor  or 
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lesson,  double  the  rent  or  sum  which  he,  she  or  they  should 
otherwise  have  paid ; — ^to  be  levied,  sued  for  and  recovered,  at 
the  same  times,  and  in  the  same  manner,  as  the  single  rent  or 
sum  before  the  giving  such  notice  could  be  levied,  sued  for  or 
recovered ;  and  such  double  rent  or  sum  shall  continue  to  be  j 
paid,  during  all  the  time  such  tenant  or  tenants  shall  continue  ( 
in  possession  as  aforesaid."  And  the  landlord,  therefore,  in  { 
sudi  a  case,  may  either  distrain  for  this  double  rent,  see  John-  \ 
stone  V.  HuddlesUme,  4B,  &.  C.  922,  or  may  bring  an  action  for  « 
it  upon  this  statute.  i 

A  tenant  holding  under  a  parol  demise  from  year  to  year,     - 
Is  within  this  statute.     Timmins  v.  Rawlinson,  3  Bur,  1603  ^ 

A  notice  by  parol  will  be  sufficient,  within  the  meaning  of  \ 
the  Act ;  Timmins  v.  Rawlinson,  supra ;  because  it  is  not  re- 
quired by  law  that  a  notice  to  quit,  given  by  a  tenant,  should 
be  in  writing.  But  the  statute  applies  only  to  cases  where  the 
tenant  has  the  power  of  determining  his  tenancy  by  a  notice, 
and  where  he  has  actually  given  a  valid  notice  sufficient  to 
determine  such  tenancy.  And  therefore  a  notice  given  less 
than  half  a  year  before  the  end  of  the  year  of  the  tenancy,  has 
been  holden  not  to  give  the  landlord  a  right  to  double  rent, 
where  the  holding  was  from  year  to  year.  Johnstone  v* 
HuddlesUme,  4  B.k  C.  922.  So,  a  notice  that  the  tenant  will 
quit,  as  soon  as  he  can  possibly  get  another  situation,  is  not 
suffident  to  render  him  liable  to  double  rent.  Farrance  v. 
Elkin^on,  2  Camp.  591. 


Declaration. 

In  the  Queen's  Bench.  until  the  25th  day  of  December,  a.d. 

The day  of ,  a.d.  1846.     1845,  held  by  the  said  defendant,  as 


X,  to  wit:  J.8.,tlieplainr  tenant  thereof  to  the  plaintiff,  at 

tiff  ia  this  suit,  by  A.  B.,  his  attor-  and  under  the  yearly  rent  of  £20, 

aey,    complains,  of    J.    N.,    the  payable  quarterly  [to  wit,  on  the 

deimdant  in  tiiis  suit,  who  has  day  of ,  the day  of 

becD  snmmoiied  to  answer  the  said  ,  the day  of ,  and  the 

J.  8.,  in  an   action  on  promises :  day  of  ,]  in  each  and 

Whereas  the  defendant,  after  the  every  year;  and  afterwards  by  the 

■aking  and  passing  of  a  certain  defendant  and  at  his   special  in- 

Act  of  Parliament  made  and  passed  stance  and  request,  for  a  long  space 

in  the  11th  year  of  the  reign  of  His  of  time,  to  wit,  from  the  said  26th 

late  Mijesty  King  George  the  2nd,  December,  a.d.  1845,  tUl  the  25th 

inlitDled   *'An  Act  for  the  more  March,  a.d.  1846,  had,  used,  occu- 

effectnal  securing  the  payment  of  pied,  possessed  and  ei^oyed,  not- 

raits,   and  prerenting   frauds   by  withstanding  a  certain  notice  there- 


.  'to  wit,  on ^,  by  force  of  tofore  given  by  the  defendant  to 

the  said  statute,  became  and  was  the  plaintiff,  of  his  intention  to 

indebted  to  the  plaintiff  in  a*  large  quit,   and  that  he  the  defendant 

fmn  of  money,  to  wit,   the   sum  would  quit  and  deliver  up  unto  the 

of  £ ,  for  the  use  and  oocupa-  plaintiff  the  possession  of  the  said 

tion  of  a  certain  messuage  with  the  messuage  with  the  appurtenances 

appurtenances,    of    the    plaintiff,  upon  the  said  25th  December,  a.d. 

fituate,  Ac,   and  heretofore  and  1845.  And  being  so  indebted,  he  the 
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defendant,  in  consideration  thereof.  Yet  he  hath  disregarded  his  said 

afterwards,  to  wit,  on  the  day  and  promise  and  undertaking,  and  hath 

year  first  aforesaid,  undertook  and  not  paid  the  said  sum  of  money  or 

then   fidthfolly  promised  the  said  any  part  thereof:  to  the  plaintiff's 

plaintiff  to  pay  him  the  said  sam  damage  of  £ ;   and  thereupon 

of  money  first  aforesaid,  on  request :  he  brings  suit,  Ace. 


The  General  Issue  and  Evidence, 

In  the  Queen's  Bench. 

The day  of ,  A.o.  1846.  manner  and  form  as  the  said  plain- 

J.N.)The  said  defendant,  by  CD.,  tiff  has  abore  thereof  complained 

ats.  Shis  attorney,  says  that  he  did  against  him;  and  of  this  he  puta 

J.  S.  )  not  undertake  or  promise,  in  himself  upon  the  country,  &c. 

Under  this  general  issue,  the  plaintiff  will  have  to  prove, — 

1.  The  jiotice  of  the  defendant,  and  that  it  was  signed  by 
him,  or  by  his  authority ;  also,  that  the  defendant  was  in  pos- 
session of  the  premises  mentioned  in  the  declaration,  at  the 
time  the  notice  was  delivered. 

2.  The  rent  at  which  the  defendant  previously  held  the 
premises. 

3.  The  length  of  time  the  defendant  held  the  premises,  after 
the  expiration  of  his  notice. 


Special  Pleadings. 

It  must  be  observed  that  the  double  rent  given  by  thi» 
statute,  is  not  to  be  considered  in  the  nature  of  a  penalty,  a& 
the  double  value  mentioned  in  the  last  section,  but  as  a  rent, 
assigned  by  the  statute,  to  be  paid  by  the  tenant  to  his  land- 
lord during  the  time  that  he  holds  over,  and  for  which  the 
landlord  has  the  same  remedies  precisely  as  he  had  for  the 
former  rent,  under  the  regular  holding.  The  time  limited  for 
bringing  the  action,  therefore,  is  six  years ;  and  the  special 
pleadings  are  the  same  as  In  assumpsit  for  use  and  occupation, 
ante,  p.  156 ;  or  in  assumpsit  generally. 


Section  III. 

Jction  of  Ejectment  against  a  Tenant  Holding  Over. 

Where  the  demise,  under  which  a  tenant  has  holden,  has 
expired,  or  has  been  determined  by  a  notice  to  quit,  the  land- 
lord thereupon  immediately  acquires  a  right  of  entry  upon  the 
premises ;  and  he  may  peaceably  enter  upon  them ;  and  he 
may  then  maintain  trespass  against  the  tenant  who  stiil 
remains  in  possession ;  Butcher  v.  Btttcher,  1  B,k.  C,  399 ;  but 
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he  cannot  forcibly  turn  the  tenant  or  his  family  out  of  posses- 
sion.  Newton  et  ux.  v.  Harland  et  aL,  1  Man,  &  Gr.  644.  If 
however  there  be  no  person  in  possession,  the  landlord  may 
not  only  enter,  but  he  may  retain  the  possession  against  the 
tenant,  in  the  same  way  as  he  may  retain  it  against  a 
stranger;  and  if  the  premises  consist  of  a  house,  and  the 
house  be  locked,  the  landlord  it  seems  will  be  justified  in 
breaking  into  it,  for  the  purpose  of  obtaining  possession, 
Hiiiary  y.  Gay,  6  Car.  &  P.  284,  provided  it  be  not  done  with 
that  array  of  force  which  by  law  would  constitute  a  forcible 
entry. 

But  in  all  other  eases,  if  his  tenant  insist  on  holding  over, 
and  refuse  to  quit  the  premises,  the  only  modes  by  which  the 
landlord  can  obtain  possession  are  either  by  ejectment,  or  by 
summary  proceedings  before  justices  of  the  peace  under 
Stat  I  &  2  Vict.,  c.  74.  These  two  modes  of  proceeding,  we 
shall  now  consider  in  their  order.    And  first,  of  Ejectment. 


1.  Tfui  Tenanqf,  and  how  determined;  and  the  Evidejice  in 
the  Action, 

The  form  of  the  declaration  will  be  found,  ante,  p.  160 ; 
except  that  where  the  landlord  proceeds  under  stat.  1  G.  4,  c.  87, 
pott,  p.  220,  the  notice  at  the  foot  of  the  declaration  must  be 
u  there  given.  The  form  of  the  general  issue  will  be  found 
aide,  p.  161.  The  subsequent  proceedings  to  verdict,  we  shall 
ooDsiderpoi^,  p.  223,  &c.  We  shall  here  consider  the  evidence 
in  the  action,  with  respect  to  the  term  for  which  the  tenant 
may  have  holden,  under  the  following  heads : — 

Tenancy  at  iciil.^  A  tenancy  at  will,  is,  where  lands  or  tene- 
ments are  let  by  one  man  to  another,  to  have  and  to  hold  to 
him  at  the  will  of  the  lessor,  by  force  of  which  lease  the  lessee 
is  in  possession.  Lit.  t.  68.  And  in  law  it  is  holden  at  the  will 
of  both  parties  respectively,  of  the  lessee  as  well  as  of  the 
lessor,  although  by  the  terms  of  the  contract  it  be  expressed 
to  be  holden  at  the  will  of  the  lessor  only ;  Co.  Lit.  s.  55  a;  so 
that  either  party  may  determine  it.  But  a  tenancy  at  will 
may  also  arise  by  implication  of  law,  as  well  as  by  express 
words.  If  for  instance  a  tenant  enter  into  possession  of  lands 
under  a  lease  which  is  void,  he  is  tenant  at  will  to  the  lessor. 
Denn  t.  Peamtide,  1  WiU.  176.  If  a  party  be  let  into  posses- 
aioD  of  land,  under  a  contract  for  the  sale  of  it,  which  is  not 
afterwards  completed,  he  is  tenant  at  will  to  the  vendor.  Ball 
V.  Cullimore,  2  Cr.  M.  &  R.  120.  Doe  v.  Chamberlain,  9  Law 
J.  38,  ex.  And  where  a  minister  of  a  dissenting  congregation, 
after  his  election,  was  placed  in  possession  of  a  chapel  and 
dwelling-house  by  certain  persons  in  whom  the  legal  fee  was 
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vested,  in  trust  to  permit  and  suffer  the  chapel  to  be  used  for 
the  purpose  of  religious  worship :  it  was  holden  that  he  was 
a  mere  tenant  at  will  to  those  persons,  and  that  his  interest 
was  determinable  by  a  demand  of  possession,  without  any 
notice  to  quit.  Doe  v.  Jones  et  al.,  10  B.  &  C.  718.  Doby. 
JiPKaeg,  Id.  72 1 .  If  however  an  annual  rent  be  reserved,  it  will 
rebut  this  implication,  and  the  court  will  deem  it  to  be  a  tenancy 
from  year  to  year.  Roe  v.  Rees,  2  W.Bl.  llll,  per  De  Grey 
C.  J.  So,  payment  of  rent  for  a  year  will  rebut  it,  and  make  it 
a  holding  from  year  to  year.  Doe  v.  Dodd,  2  Nev.  &  M.  838.  • 

A  tenancy  at  will  may  be  determined,  either  expressly,  or  by 
fnatter  of  implication.  The  mode  of  determining  it  expressly, 
by  either  party,  is  by  a  demand  of  possession  on  the  part  of 
th€  lessor,  or  by  an  express  declaration  by  the  lessee  that  he 
will  hold  no  longer ;  and  which,  if  made  off  the  land,  must 
be  by  a  notice  in  writing.  Co,  Lit,  55  b.  If  the  lessor  deter- 
mine his  will  verbally,  it  roust  be  upon  the  land;  Id.;  and 
where  a  demand  of  possession  was  made  upon  the  premises 
to  the  wife  of  the  under-tenant,  it  was  holden  to  determine 
the  will,  and  that  the  lessor  might  thereupon  bring  an  eject- 
ment. Roe  V.  Street,  4  Nev.  &  M.  42.  But  a  mere  verbal 
declaration  of  the  lessee,  that  he  will  not  hold  the  lands  any 
•longer,  does  not  determine  the  estate,  unless  he  also  waive 
the  possession.  Co.  lAt.  55  6,  57  a,  A  determination  of  the 
will,  however,  may  be  implied  from  any  act  of  ownership  ex- 
ercised by  the  lessor,  which  is  inconsistent  with  the  nature  of 
the  estate :  as  if  he  make  a  feoffment,  and  give  livery  of  seisia 
tipon  the  land,  even  although  the  lessee  be  not  present  nor 
ftssent  to  it ;  Ball  v.  CuUitnore,  2  Cr,  M.  &  JS.  120 ;  or  make 
a  lease  of  the  lands,  to  commence  immediately ;  Dinsdale  v. 
lies,  2  Lev.  88 ;  or  enter  upon  the  land  and  cut  timber ;  Co, 
Lit.  55  b;  or  do  any  other  act  showing  that  he  has  deter- 
mined the  will:— this  has  the  effect  of  putting  an  end 
to  the  lessee's  interest.  And  on  the  other  hand,  any  act  of 
desertion  by  the  tenant,  or  other  act  inconsistent  with  this 
estate,  will  operate  as  a  determination  of  the  estate :  as  if  he 
assign  over  the  land  to  another,  or  commit  an  act  of  waste, 
his  estate  is  thereby  determined.  Co.  Lit.  55  b.  And  lastly, 
if  either  party  die,  or  be  outlawed,  the  estate  is  thereby  deter- 
mined.    Co.  Lit.  65  b,  57  a,  5  Co.  116. 

In  ejectment  against  a  tenant  at  will,  the  lessor  of  the  plain- 
tiff has  only  to  prove  the  tenancy,  and  the  act  by  which  it  was 
determined ; — ^which  act  must  appear  to  have  been  done  before 
the  date  of  the  demise  in  the  declaration,  and  within  the  time 
limited  in  that  respect  by  the  Statute  of  Limitations. 

Tenancy  for  K/e.]  If  land  be  let  to  a  man  for  his  own  life, 
and  he  die,  the  lessor  may  immediately  commence  an  eject- 
ment against  any  person,  who  may,  at  the  time,  be  in  the 
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cccnpation  of  it.  So,  if  land  be  let  to  a  man  for  the  life'  oT 
another,  and  the  cestui  que  vie  die,  and  the  lessee  hold  over  r 
the  lessee  thereupon  becomes  tenant  at  sufferance,  and  the 
icMor  may  recover  the  land  from  him  in  ejectment  without^ 
demand  or  notice  of  any  kind.  In  these  cases,  the  lessor  or 
the  plaintiff  will  have  merely  to  prove  the  tenancy,  and  the 
death. 

Tenancy  for  term  of  yean,']  If  land  be  let  to  a  tenant  for  a 
term  of  years,  the  lessor,  immediately  upon  the  expiration  of 
the  term,  may  commence  an  ejectment  for  the  recovery  of  the 
land,  without  any  demand  or  notice.  And  all  the  landlord  in 
that  case  will  have  to  prove,  will  be  the  demise: — if  by  a. 
vritten  lease,  he  roust  produce  and  prove  it,  or  a  counterpxart 
of  it ;  Roe  v.  Davis,  7  East,  363  ;  if  by  parol,  he  must  give 
parol  evidence  of  it ;  and  care  must  be  taken  that  it  appear 
fiom  the  evidence  thus  given,  that  the  tenancy  expired  before 
the  day  of  the  demise  laid  in  the  declaration. 

If  the  denoise  were  for  a  certain  term,  but  determinable  at  a 
shorter  period  upon  notice  :  then,  besides  proving  the  demise^ 
the  landlord  must  also  prove  the  notice  and  the  service  thereof* 

Tenancy  from  year  to  yearJ]  Where  a  man  lete  lands,  &c» 
to  another  as  tenant  from  year  to  year,  he  cannot  bring  an 
qectment  to  recover  possession  of  them,  until  he  shall  have 
first  determined  the  tenancy,  by  giving  a  notice  to  quit :  for 
until  the  tenancy  be  determined,  he  has  no  right  of  entry* 
And  there  is  no  difference  between  houses  and  land  in  this- 
respect ;  the  same  notice  must  be  given  in  both  cases.  Rigiit 
^.  Darby,  1  T.  R.  159,  162,  163.  As  to  this  notice,  see  more 
partkmlarly  ante,  p.  86. 

A  tenancy  from  year  to  year,  is  either  created  by  express 
stipulation  between  the  parties,  (as  where  it  is  agreed  between 
them,  that  the  tenant  shall  hold  from  year  to  year  so  long  as. 
both  parties  please,)  or  it  is  implied  by  law.  If  it  be  agreed 
that  the  tenant  shall  pay  so  much  a  year  for  the  premises, 
without  mention  of  any  term,  it  shall  be  deemed  a  tenancy 
fiom  year  to  year.  See  Doe  v.  Broivne,  8  East,  166.  So,  upon 
proof  of  payment  of  rent  by  the  tenant,  and  in  the  absence  of 
an  evidence  as  to  the  term,  the  jury  will  be  directed  to  pre- 
same  a  tenancy  from  year  to  year.  So,  where  the  tenant 
hcdds  over  after  the  expiration  of  a  term  for  years, — if  his 
landlord  receive  rent  due  after  the  expiration  of  the  term,  he 
thereby  creates  a  new  tenancy ;  and  in  the  absence  of  evidence 
of  an  express  stipulation  upon  the  subject,  it  shall  be  deemed 
a  tenancy  from  year  to  year.  Roe  v.  iVard,  1  H.  Bl.  97.  So, 
if  a  lease  be  void  as  against  a  remainderman,  he  has  a  right  of 
entry  presently  upon  his  estate  becoming  an  estate  in  posses- 
akm,  and  he  may  recover  the  premises  in  an  ejectment ;  but  if 
I 
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he  receive  rent  from  the  tenant,  he  cannot  afterwards  maintain 
an  ejectment,  without  giving  notice  to  quit.  Doe  v.  TVatU,  7 
T,  R.  83.  Doe  v.  Browne,  8  East,  166.  But  this  presumption 
or  implication,  like  all  others,  may  be  rebutted  by  circum- 
stances, which  show  the  intention  of  the  parties  to  have  been 
otherwise. 

Where  a  landlord  brings  an  ejectment  against  a  tenant  who 
has  holden  from  year  to  year,  and  the  tenancy  has  been  deter- 
mined by  a  notice  to  quit, — he  must  prove  : 

1.  The  tenancy,  and  the  time  at  which  the  year  of  the  te- 
nancy ended, — ^by  parol  or  other  evidence  of  the  holding,  or 
by  proof  of  an  attornment  or  payment  of  rent  by  the  tenant. 
Vide  infrh. 

2.  If  the  defendant  were  tenant  from  year  to  year  to  the 
person  under  whom  the  lessor  of  the  plaintiff  claims,  and  bad 
never  as  yet  paid  rent  to  the  latter,  the  derivative  title  of 
the  lessor  of  the  plaintiff,  by  descent  or  purchase,  must  also 
be  proved. 

3.  The  plaintiff  must  prove  the  service  of  the  notice  to  quit, 
as  directed  ante,  pp.  92,  89.  If  the  notice  were  attested  by  a  wit- 
ness, it  must  be  proved  by  such  attesting  witness,  or  his 
absence  accounted  for;  proof  that  it  was  served  iiersonally 

.  upon  the  tenant,  and  that  he  read  it  and  did  not  object  to  it, 
is  not  sufficient.  Doe  v.  Dumford,  2  M.  &  S.  62.  But  where 
a  notice  is  served  thus  personally  upon  the  tenant,  and  he 
makes  no  objection  to  it  at  the  time,  this  is  presumptive  evi- 
dence that  the  expiration  of  the  year  of  the  tenancy  corresponds 
with  the  notice,  and  throws  the  onut  of  disproving  it  upon  the 
defendant.  Doc  v.  Forster,  l.S  East,  405.  Thomas  v.  Reece 
Thomas,  2  Camp.  647.  And  where  a  notice  was  given  on  the 
22d  March  to  quit  at  the  expiration  of  the  current  year  of  the 
tenancy,  and  a  declaration  in  ejectment,  laying  the  demise  on 
the  1st  of  November,  was  on  the  1 6th  of  January  following 
served  upon  the  tenant,  who  at  the  time  made  no  objection  to 
the  notice  to  quit,  but  said  he  should  go  out  as  soon  as  he 
could  fit  himself:  this  was  holden  to  be prtm<!2 /acte  evidence 
that  the  tenancy  commenced  at  Michaelmas,  and  was  deter- 
mined before  the  day  of  the  demise,  it  appearing  that  the  rent 
was  payable  on  the  usual  quarterly  days,  but  there  being  no 
direct  evidence  of  the  commencement  or  the  tenancy.  Doe  ▼. 
JVoombwell,  2  Camp.  559.  See  Oakapple  v.  Copous,  4  T.  R. 
SCil,'Semb.  cont.  Or  if  the  defendant  have  expressly  admitted 
at  what  time  the  year  of  the  tenancy  expires,  he  shall  not 
afterwards  be  allowed  to  contradict  his  admission.  Doe  v. 
Lambly,  2  Esp.  635.  Where  the  landlord  proved  payment  of 
rent  by  the  defendant,  and  half  a  year's  notice  to  quit :  it  was 
holden  that  he  could  not  be  turned  round  by  his  witness 
proving,  on  cross-examination,  that  an  agreement  relative  to 
the  land  in  question  was  produced  at  a  former  trial  between 
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the  same  parties,  and  was,  on  the  morning  of  the  then  trial* 
seen  in  the  hands  of  the  plaintiff's  attorney,  but  the  contents 
of  which  the  witness  did  not  know, — ^no  notice  having  been 
g^ven  by  the  defendant  to  produce  such  paper ;  for  although 
it  might  be  an  agreement  relative  to  the  land,  it  might  not 
affect  the  matter  in  judgment,  nor  even  have  been  made  be- 
tween the  present  parties.    Doe  v.  Morris,  12  East,  237. 

See  as  to  the  notice  to  quit,  generally,  in  what  cases,  by 
and  to  whom  given,  the  form  and  service  of  it,  in  what  cases 
and  how  waived,  and  how  proved, — ante,  p.  86,  &c. 


Evidence  for  the  defendant, 

I .  In  the  first  place,  it  is  a  general  principle  that  a  tenant 
cannot  dispute  his  landlord's  title,  Fleming  v,  Gooding,  10 
Bing,  549.  Parry  v.  House,  Holt,  489.  Wood  v.  Day,  7  Taunt. 
646,  whether  he  hold  by  deed,  Taylor  v.  Needham,  2  Taunt. 
278,  or  not,  or  have  merely  acknowledged  a  tenancy  by  pay- 
ment of  rent.  Doe  v.  Pegge,  4  Doug.  309,  1  T.  R.  760,  n.  Doe 
V.  Clarke,  Peake,  Ad.  Ca.  239.  Francis  v.  Doe,  in  error,  4 
Mees,  &  fV.  331,  (unless  he  can  show  that  he  paid  it  by  mis- 
take or  from  misrepresentation,  Rogers  v.  Pitcher,  6  Taunt. 
202.)  or  by  payment  of  rent  under  a  distress ;  Cooper  \.Blandy, 
4  Moore  &  S.  562 ;  nor  can  any  person  holding  under  him. 
Doe  V.  MiUs,  2  Ad.  &  El.  17.  Doe  v.  Fuller,  1  Tyr.  &  Gr.  17. 
Doe  v.  Austin,  2  Moore  &  S.  107.  Doe  v.  Burton,  9  Car.  8s  P. 
254.  Even  where  a  party,  under  a  fraudulent  pretence,  bor- 
rowed the  keys  of  a  house  from  J.  S.,  and  then  retained  the 
possession,  it  was  holden  that  he  could  not  dispute  the  title 
of  J.  S.  in  an  ejectment  brought  against  him  by  the  latter. 
Doe  V.  Baytup,  3  Ad.  &  El.  188.  Nor  can  a  tenant  dispute 
the  title  of  his  landlord,  where  the  ejectment  is  brought  by 
the  landlord's  assignee  or  other  person  claiming  under  him ; 
Rennie  v.  Robinson,  1  Bing.  147.  Doe  v.  Abrahams,  1  Stark, 
305 ;  all  he  can  do  is  to  impeach  the  derivative  title ;  see 
PhUlips  V.  Pearce,  5  B.  &  C.  433 ;  and  even  this  he  cannot 
do,  if  he  have  paid  rent  to  the  assignee. 

Nor  can  a  tenant  dispute  the  title  of  his  landlord's  landlord* 
Bancick  v.  Thompson,  7  T.  R.  488. 

But  a  tenant  may  show  that  the  title  of  his  landlord  is  at  an 
end.  He  may  show,  after  the  death  of  his  landlord,  that  he 
was  only  tenant  for  life ;  Doe  v.  Seaton,  2  Cr.  M.  &  R.  728  ; 
he  may  show  that  his  landlord,  pending  the  term,  sold  his 
interest.  Doe  v.  JVatson,  2  Stark.  230,  or  mortgaged  the 
premises ;  Doe  v.  Edvoards,  6  Car.  &  P.  208  ;  or  that  his  title 
has  expired ;  Neave  v.  Moss,  1  Bing.  360.  England  v.  SladCt 
A  T.  R.  682.  Doe  v.  Ramsbottom,  3  M.  &  5.  516.  Farmer  v. 
12 
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Duplock,  2  BtTig.  10;  or  that  the  agreement  under  which  the 
landlord  held  was  put  an  end  to.  Brook  v.  Biggs,  2  Bing.  N.  C. 
672»  or  that  he  has  become  bankrupt,  Doe  v.  Brown  et  aU,  7 
Ad,  &  El.  447,  8  Law  J.  49,  qb.,  or  that  he  was  but  second 
mortgagee,  and  that  the  first  mortgagee  has  claimed  the  rent, 
and  compelled  the  defendant  to  pay  it  to  him.  Doe  v.  Barton, 
et  al.,  9  Law  J.  57,  qb.  So,  a  mere  acknowledgment  by  a 
tenant,  of  the  title  of  a  person  claiming  the  demised  premises 
as  heir-at-law,  will  not  prevent  the  tenant  from  disputing  the 
title  of  the  claimant,  if  it  appear  that  such  acknowledgment 
was  obtained  by  misrepresentation,  or  arose  from  a  misappre- 
hension of  the  nature  of  the  title  set  up.  Gregory  v.  Doidge, 
3  Bing.  474.  Even  an  attornment,  although  an  admission  of 
a  tenancy,  and  good  primd  facie  evidence  to  support  an  avowry 
against  the  party  for  rent,  Gravenor  v.  JVoodhouse  et  al.,  1 
Bing.  38,  2  /d.  71,  does  not  prevent  him  from  disputing  the 
title  of  the  person  to  whom  he  has  attorned ;  for  he  may  by 
mistake  have  attorned  to  one  who  has  no  title.  Cornish  et  al. 
▼.  Searell,  8  B.  &  C.  471. 

Or,  admitting  the  title  of  the  landlord,  the  tenant  may  prove 
that  the  tenancy  has  not  been  determined :  that  the  action  was 
commenced  before  the  expiration  of  the  year  of  the  tenancy ; 
that  the  day  on  which  the  notice  required  him  to  quit,  was 
not  the  day  on  which  the  year  of  the  tenancy  expired;  tee 
ante,  p.  218  ;  that  the  notice  was  not  served  half  a  year 
before  the  commencement  of  the  action,  or  before  the  date  of 
the  demise  in  the  declaration ;  see  ante,  p.  89 ;  or  that  the 
notice  to  quit  had  been  subsequently  waived.  See  ante,  p.  91. 
Where  one  tenant  in  common  brought  an  ejectment  against 
his  three  co-tenants  and  a  railway  company  to  whom  the  latter 
had  demised  the  premises,  and  the  three  co-tenants  defended 
as  landlords,  and  the  company  as  tenants ;  it  was  proved  at 
the  trial  that  rent  had  formerly  been  paid  to  all  the  tenants  in 
common  by  certain  other  persons,  and  there  was  no  evidence 
to  show  that  any  notice  to  quit  had  been  given,  or  that  such 
tenancy  had  been  otherwise  determined :  it  was  holden  that 
the  railway  company,  who  defended  as  tenants,  were  not  pre- 
cluded, by  the  order  admitting  the  landlords  to  defend,  from 
.insisting  that  the  former  tenancy  still  existed,  and  that  there- 
fore  the  legal  title  was  not  in  the  lessor  of  the  plaintiff  on  the 
day  of  the  demise.   Doe  v.  Horn  et  al.,  3  Mees.  &  fi\  333. 


2.  Proceedings  in  the  Action* 

Declaration,  ^c]  Formerly  the  declaration,  and  indeed  alt 
the  proceedings,  were  the  same  as  in  ordinary  cases.  But,  by 
Stat.  1  G.  4,  c.  87,  s.  1,  "  where  the  term  or  interest  of  any 
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tenant,  now  or  hereafter  holding,  under  a  lease  or  agreement 
in  writing,  any  lands,  tenements,  or  hereditaments,  for  any 
term  or  number  of  years  certain,  or  from  year  to  year,  shall 
have  expired,  or  been  determined  either  by  the  landlord  or 
tenant  by  regular  notice  to  quit, — and  such  tenant,  or  any  one 
holding  or  claiming  by  or  under  him,  shall  refuse  to  deliver  up 
possession  accordingly,  after  lawful  demand  in  writing,  made 
and  signed  by  the  landlord  or  his  agent,  and  served  personally 
upon,  or  left  at  the  dwelling-house  or  usual  place  of  abode  of, 
such  tenant  or  person, — ^and  the  landlord  shall  thereupon  pro- 
ceed by  action  of  ejectment  for  the  recovery  of  possession,-^ 
it  shall  be  lawful  for  him,  at  the  foot  of  the  declaration,  to 
address  a  notice  to  such  tenant  or  person,  requiring  him  to 
appear  in  the  court  in  which  the  action  shall  have  been  com- 
menced on  the  first  day  of  the  term  then  next  following,  or  if 
the  action  shall  be  brought  in  the  counties  palatine  of  Lan- 
caster or  Durham  respectively,  then  on  the  first  day  of  the 
next  session  or  assizes,  or  at  the  court  day  or  other  usual 
period  for  appearance  to  process  then  next  following,  as  the 
case  may  be,  there  to  be  made  defendant,  and  to  find  such 
bail,  if  ordered  by  the  court,  and  for  such  purposes,  as  are 
herein-after  next  specified." 

An  agreement  in  writing  as  to  apartments  for  three  months 
certain,  is  within  the  Act ;  Doe  d.  PhiUips  v.  Roe,  5  B.&  J. 
766 ;  but  a  holding  from  year  to  year,  without  any  lease  or 
agreement  in  writing,  is  not :  Doe  d.  Earl  Bradford  v.  Roe,  5 
B.  &  -4 .  770 ;  nor  does  the  Act  extend  to  the  case  of  a  term 
for  fourteen  years  determinable  at  the  end  of  seven  by  notice, 
where  the  tenant  holds  over,  after  a  notice  determining  the 
tenancy ;  Doe  d,  Cardigan  v.  Roe,  1  D.  &  /2.  540 ;  nor  to  a 
tenancy  for  years  determinable  upon  lives ;  Doe  d.  Pembertwt 
V.  Roe,  7  B.  &  C.  2 ;  nor  to  a  holding  over,  after  a  term  has 
been  surrendered ;  Doe  d,  Tindal  v.  Roe,  1  Dowl.  143  ;  nor  to 
the  case  of  a  tenant  for  term  of  years,  who  has  been  allowed 
to  remain  in  possession  for  more  than  a  year  after  his  term 
expired,  for  then  a  new  tenancy  from  year  to  year  has  been 
created ;  Doe  v.  Field,  2  DowL  542 ;  nor  to  the  case  of  a 
tenant,  holding  premises  from  quarter  to  quarter,  on  the  terms 
of  quitting  possession  at  the  end  of  any  three  calendar  months, 
Qpon  receiving  notice  in  writing,  and,  in  the  event  of  losing 
his  beer  licence,  of  quitting  when  requested  by  his  landlord, 
and  without  notice.  Doe  d.  Carter  et  al.  v.  Roe,  12  Law  J. 
27,  ex.  But  it  extends  to  an  underlessee  holding  over,  and 
his  lessor  may  proceed  against  him  under  this  statute ;  Doe  d. 
Wattt  V.  Roe,  5  Dowl.  213  ;  so,  a  tenant  in  common,  suing  in 
ejectment  for  his  undivided  moiety,  may  proceed  under  this 
statute.     Doe  v.  Rotherham,  3  Dowl.  690,  1  Gale,  167. 
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The  following  may  be  the  form  of  the 

Demand  of  Possession, 

Mr.  John  Nokes.  you  lately  held  of  me ;  and  if  you  fail 

Take  notice,  that  I  hereby  de-  to  do  so,  I  shall  immediately  com- 
mand that  you  forthwith  deliver  up  menoe  an  action  of  ejectment,  to 
to  me  possession  of  the  [messuage]     recover  possession  of  the  same. 

and  premises,  situate  at ,  which        Dated  this day  of 1846. 

J.  S. 

The  notice  at  the  foot  of  the  declaration,  here  mentioned,  is 
In  practice  usually  added  after  the  ordinary  notice  by  the  casual 
Rector,  and  is  signed  in  the  name  of  the  landlord,  see  Anon.  1 
D.  &  R.  435,  n,  or  by  some  person  as  agent  for  him ;  but 
where  it  was  signed  by  a  person  as  agent  for  the  "  plaintiff,"  it 
was  holden  sufficient;  Doe  d.  Beard  v.  Roe,  I  Mees.  &JV.  360; 
or  if  signed  in  a  wrong  name,  it  will  be  no  objection  to  the 
landlord  obtaining  judgment  against  the  casual  ejector.  Good- 
title  d.  Duke  of  Norfolk  v.  Notitle,  5  B.  8c  A,  849.  It  may  be 
in  the  following  form. 


Notice  at  foot  of  the  Declaration. 

Mr.  John  Nokes,  [the  tenant],  zance  by  yourself  and  two  sufficient 

Take  notice,  that  you  are  hereby  sureties,  in  such  sum  as  to  the  said 

required  to  appear  in  Her  Majesty's  court  shall  seem  reasonable,  condi- 

court  of at  Westminster,   on  tioned  to  pay  the  costs  and  damage» 

the  first  day  of  next term,  then  which  shall  be  recovered  in  this  ac~ 

and  there  to  be  made  defendant  in  tion,  if  the  court  shall  so  order. 

tills  action  of  ejectment,  and  then  Yours,  &c. 

and  there  to  enter  into  a  lecogni*  John  Nokes  [the  landlord]. 

A  notice  to  appear  of  the  term  generally,  would  be  bad.  Doe 
V.  Rushworth,  4  Mees.  &  W.  74. 

Also,  by  Stat.  11  G.  4,  &  1  W.  4,  c.  70,  s.  36,  where  the 
right  of  entry  accrues  to  the  landlord,  or  where  the  tenancy 
expires,  in  or  after  Hilary  or  Trinity  terms,  he  may,  *'  at  any 
time  within  ten  days  after  such  tenancy  shall  expire,  or  right 
of  entry  accrue,  serve  a  declaration  in  ejectment,  intituled  of 
the  day  next  after  the  day  of  the  demise  in  such  declaration,, 
whether  the  same  shall  be  in  term  or  in  vacation,  with  a  notice 
thereunto  subscribed,  requiring  the  tenant  in  possession  to 
appear  and  plead  thereto  within  ten  days;  and  proceedings 
shall  be  had  on  such  declaration,  and  rules  to  plead  entered 
and  given,  in  the  same  manner,  as  nearly  as  may  be,  as  if  such 
declaration  had  been  duly  served  before  the  preceding  term : 
provided  always  that  no  judgment  shall  be  signed  against  the 
casual  ejector,  until  default  of  appearance  and  plea  within  such 
ten  days ;  and  that  at  least  six  clear  days'  notice  of  trial  shall 
be  given  to  the  defendant  before  the  commission  day  of  the 
assizes  at  which  such  ejectment  is  intended  to  be  tried  :  pro- 
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Tided  also,  that  any  defendant  in  such  action,  may,  at  any 
time  before  the  trial  thereof,  apply  to  a  judge  of  either  of  Her 
Majesty's  superior  courts  at  Westminster,  by  summons  in  the 
usual  manner,  for  time  to  plead,  or  for  staying  or  setting  aside 
the  proceedings,  or  for  postponing  the  trial  until  the  next 
assizes,  and  that  it  should  be  lawful  for  the  judge  in  his  dis- 
cretion to  make  such  order  in  the  said  cause  as  to  him  shall 
seem  expedient."  1 1  G.  4  &  1  W.  4,  c.  70,  s.  36.  This  ex- 
tends only  to  country  ejectments.  Doe  d.  Norris  v.  Ro€y  1 
i  Dowl.  547.   If  the  six  days*  notice  of  trial  here  required  be  not 

j  given,  the  defendant  will  waive  the  objection  by  appearing  at 

i  the  trial  and  defending  the  action.     Doe  v.  Jessop,  'S  B.  &  Ad. 

I  402.     So,  if  the  action  have  not  been  commenced  within  the 

I  ten  days  above  mentioned,  this  is  merely  matter  of  irregu- 

larity, and  cannot  be  objected  to  at  the  trial.  Doe  v.  Brindley, 
4  B.  &  ^d.  84. 

i  Bail,  4"c.]  "  And  upon  the  appearance  of  the  party  at  the 

day  prescribed,  or  in  case  of  non-appearance,  on  making  the 
usual  afiSdavit  of  service  of  the  declaration  and  notice,  it  shall 
be  lawful  for  the  landlord  (producing  the  lease  or  agreement, 
or  some  counterpart  or  duplicate  thereof,  and  proving  the  ex- 
ecution of  the  same  by  affidavit,  and  upon  affidavit  that  the 
premises  have  been  actually  enjoyed  under  such  lease  or  agree- 
ment, and  that  the  interest  of  the  tenant  has  expired  or  been 
determined  by  regular  notice  to  quit  [see  Doe  v.  Bo(ist,  7  Dowl. 
487],  as  the  case  may  be,  and  that  possession  has  been  law- 
fully demanded  in  manner  aforesaid),  to  move  the  court  for  a 
rule  for  such  tenant  or  person  to  show  cause,  within  a  time  to 
be  fixed  by  the  court,  on  a  consideration  of  the  situation  of  the 
premises,  why  such  tenant  or  person,  upon  being  admitted 
defendant,  besides  entering  into  the  common  rule  and  giving 
the  common  undertaking,  should  not  undertake,  in  case  a 
verdict  shall  pass  for  the  plaintiff,  to  give  the  plaintiff  a  ji^g- 
raent,  to  be  entered  up  against  the  real  defendant,  of  the  term 
next  preceding  the  time  of  trial,  or  if  the  action  shall  be 
brought  in  the  counties  palatine  respectively,  then  of  the  ses- 
sion, assizes,  or  court  day,  (as  the  case  may  be,)  at  which  the 
trial  shall  be  had,  and  also  why  he  should  not  enter  into  a 
recognizance  by  himself  and  two  sufficient  sureties,  in  a  rea- 
sonable sum,  conditioned  to  pay  the  costs  and  damages  which 
shall  be  recovered  by  the  plaintiff  in  the  action  ;  and  it  shall 
be  lawful  for  the  court,  upon  cause  shown,  or  upon  affidavit 
of  the  service  of  the  rule,  in  case  no  cause  shall  be  shown,  to 
make  the  same  absolute  in  the  whole  or  in  part,  and  to  order 
such  tenant  or  person,  within  a  time  to  be  fixed  upon  a  con- 
sideration of  all  the  circumstances,  to  give  such  undertakings 
and  find  such  bail,  with  such  conditions  and  in  such  manner 
as  shall  be  specified  in  the  said  rule,  or  such  part  of  the  same 
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«o  made  absolute ;  and  in  case  the  party  shall  neglect  or  refuse 
so  to  do,  and  shall  lay  no  ground  to  induce  the  court  to  enlarge 
the  time  for  obeying  the  same,  then  upon  affidavit  of  the  ser- 
vice of  such  order,  an  absolute  rule  shall  be  made  for  entering 
tip  judgment  for  the  plaintiflf."  1  G.  4,  c.  87,  *.  1.  The  recog- 
nizance is  to  be  taken  and  filed,  in  the  same  manner  as  bail 
in  ordinary  cases ;  but  no  action  or  other  proceeding  shall  be 
commenced  upon  it,  after  six  months  from  the  delivery  of  the 
premises  or  any  part  of  them  to  the  landlord.  Id.  s.  4.  See 
Doe  V.  Moore,  6  Bing.  656.  In  the  court  of  King's  Bench, 
Taunton,  J.  allowed  it  to  be  made  part  of  the  rule  nisi,  that 
the  plaintiff  should  be  at  liberty  to  sign  judgment  against  the 
casual  ejector,  if  the  tenant  should  make  default  in  entering 
into  the  required  recognizance ;  and  it  was  said,  upon  that 
occasion,  that  such  was  the  practice  of  the  court.  Doe  v.  Roe, 
2  Dowl.  180.  The  amount  for  which  the  security  is  to  be 
given,  however,  is  not  specified  in  the  rule  nisi,  but  is  fixed  by 
the  court  on  making  the  rule  absolute.  See  Doe  d.  PhiUipi 
V.  Roe,  5  B.Sl  A.  766.  Nor  is  there  any  necessity  that  the 
attesting  witness  to  the  lease  or  agreement  should  make  an 
affidavit  of  its  execution.  Doe  v.  Roiherham,  1  Gale,  157,  3 
DowL  690.  Doe  d.  GovUand  v.  Roe,  6  Dowl  35.  The  lease  or 
agreement  itself,  or  a  counterpart  or  duplicate  of  it,  must  be 
produced,  upon  drawing  up  the  rule  nisi ;  a  copy  will  not  be 
sufficient :  and  it  must  at  that  time  be  duly  stamped  ;  it  will 
not  be  sufficient  to  have  it  stamped  at  the  time  of  showing 
cause  against  the  rule.  Doe  d.  Catdfield  v.  Roe,  3  Bing.  N,  C. 
:329.  See  Doe  v.  Roe,  \  D.UR,  433.  cont.  The  affidavit  on 
which  the  motion  is  made,  must  be  so  intituled  as  to  state  the 
names  of  all  the  lessors  of  the  plaintiff  at  length ;  it  will  not  be 
sufficient  to  say  "  John  Doe  on  the  several  demises  of  J.  S.  and 
lithers*'  or  the  like.   Doe  d.  Pryme  et  al.  v.  Roe,  8  Dotcl.  340. 

Trial,  Sfc.']  "  Wherever  hereafter  it  shall  appear  on  the 
triaf  of  any  ejectment  at  the  suit  of  a  landlord  against 
a  tenant,  that  such  tenant  or  his  attorney  hath  been 
served  with  due  notice  of  trial,  the  plaintiff  shall  not  be  non- 
suited for  default  of  the  defendant's  appearance  to  confess 
lease,  entry  and  ouster,  but  the  production  of  the  consent  rule 
and  undertaking  of  the  defendant  shall,  in  all  such  cases,  be 
sufficient  evidence  of  lease,  entry  and  ouster ;  and  the  judge» 
before  whom  the  cause  shall  come  on  to  be  tried,  shall,  whether 
the  defendant  shall  appear  upon  such  trial  or  not,  permit  the 
plaintiff,  on  the  trial,  after  proof  of  his  right  to  recover  pos- 
session of  the  whole  or  of  any  part  of  the  premises 
mentioned  in  the  declaration,  to  go  into  evidence  of  the 
mesne  profits  thereof,  which  shall  or  might  have  accrued  from 
the  day  of  the  expiration  or  determination  of  the  tenant's 
interest  in  the  same,  down  to  the  time  of  the  verdict  given  to 
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the  cause,  or  to  some  preceding  day  to  be  specially  mentioned 
therein ;  and  the  jury  on  the  trial,  finding  for  the  plaintiff, 
shall  in  such  case  give  their  verdict  upon  the  whole  matter* 
both  as  to  the  recovery  of  the  whole  or  any  part  of  the  pre- 
mises, and  also  as  to  the  amount  of  the  damages  to  be  paid 
for  such  mesne  profits :  provided  always,  that  nothing  herein* 
before  contained  shall  be  construed  to  bar  any  such  landlord 
from  bringing  an  action  of  trespass  for  the  mesne  profits 
which  shaU  accrue,  from  the  verdict  or  the  day  so  specified 
therein,  down  to  the  day  of  the  delivery  of  possession  of  the 
premises  recovered  in  the  ejectment."  1  G.  4,  c.  87,  $.  2.  It 
is  only  in  case  of  the  defendant  not  appearing  at  the  trial, 
that  it  is  necessary  to  prove  that  notice  of  trial  was  given  to 
him,  in  order  to  recover  the  mesne  profits ;  if  he  appear,  na 
such  proof  of  notice  is  necessary.  Doe  v.  Hodgson,  12  Ad.  & 
Bl.  135. 

But  "  in  all  cases  wherein  the  landlord  shall  elect  to  pro- 
ceed in  ejectment  under  the  provisions  herein-before  contained* 
and  the  tenant  shall  have  found  bail,  as  ordered  by  the  court, 
then,  if  the  landlord  upon  the  trial  of  the  cause  shall  be 
nonsuited,  or  a  verdict  pass  against  him  upon  the  merits  of 
the  case,  there  shall  be  judgment  against  him,  with  double 
costs,"  Jd.  8.  6,  which  now  means  "  full  and  reasonable  in- 
demnity as  to  all  costs,  charges,  and  expenses  incurred"  by 
the  defendant.    5  &  6  Vict.,  c.  97,  s.  2. 

Certificate  for  immediate  execution,']  By  stat.  1 1  G.  4  &  1 
W.  4,  c.  70,  s.  38,  "  in  all  trials  of  ejectment  at  nisi  prius, 
where  a  verdict  shall  be  given  for  the  plaintifi",  or  the  plaintiff 
shall  be  nonsuited  for  want  of  the  defendant's  appearance  to 
confess  lease,  entry,  or  ouster,  it  shall  be  lawful  for  the  judge 
before  whom  the  cause  shall  be  tried  to  certify  his  opinion 
upon  the  back  of  the  record,  that  a  writ  of  possession  ought 
to  issue  immediately,  and  upon  such  certificate  a  writ  of  pos- 
session  may  be  issued  forthwith ;  and  the  costs  may  be  taxed, 
and  judgment  signed  and  executed  afterwards  at  the  usual 
time,  as  if  no  such  writ  had  issued :  provided  that  such  writ; 
instead  of  reciting  a  recovery  by  judgment,  in  the  form  now 
in  use,  shall  recite  shortly  that  the  cause  came  on  for  trial  at 
nisi  prius  at  such  a  time  and  place,  and  before  such  a  judge 
^naming  the  time,  place,  and  judge),  and  that  thereupon 
the  said  judge  certified  his  opinion  that  a  writ  of  possession 
ought  to  bsue  immediately."  Although  the  certificate,  in 
form,  is,  that  a  writ  of  possession  ought  to  issue  immediately, 
yet  the  judge  may  therein  order  that  it  shall  not  be  acted  upon 
for  a  certain  time.  Doe  v.  HiUiard,  5  Car.  &  P.  132.  Prior 
to  this  statute,  where  a  plaintiff  was  nonsuit  for  the  defend- 
anfs  not  confessing  lease,  entry,  and  ouster,  if  the  action 
were  in  the  Common  Pleas,  he  might  sign  judgment,  and  sue 
13 
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Out  execution  immediately;  2  T.  R.  780,  n.;  but  in  the  court 
of  King's  Bench,  not  until  after  the  fourth  day  of  the  term. 
Doe  V.  Copeland,  2  T.  12.  779,  or  at  least  not  until  the  first  day 
of  term;  see  Doe  d.  Davies  v.  Roe,  1  J3.  &  C.  118 ;  and  the 
practice  in  the  Exchequer  was  the  same  in  this  respect  as  in 
the  King's  Bench.  But  this  practice  of  the  Common  Pleas 
seems  to  be  altered  by  the  above  statute ;  and  now  the  plain- 
tiff in  such  a  case  shall  not  have  his  writ  of  possession  in  any 
of  the  courts,  until  the  day  in  bank,  or  the  first  day  of  term 
where  the  cause  has  been  tried  in  the  vacation,  unless  he 
obtain  the  certificate  above  mentioned. 

Execution.']  **  In  all  cases  in  which  such  undertaking  shall 
have  been  given  and  security  found  as  aforesaid,  if  upon  the 
trial  a  verdict  shall  pass  for  the  plaintiff,  but  it  shall  appear  to 
the  judge  before  whom  the  same  shall  have  been  had,  that  the 
finding  of  the  jury  was  contrary  to  the  evidence,  or  that  the 
damages  given  were  excessive,  it  shall  be  lawful  for  the  judge 
to  order  the  execution  of  the  judgment  to  be  stayed  absolutely 
till  the  fifth  day  of  the  term  then  next  following,  or  till  the 
next  session,  assizes  or  court  day,  as  the  case  may  be ;  which 
order  the  judge  shall  In  all  other  cases  make  upon  the  requisi- 
tion of  the  defendant,  in  case  he  shall  forthwith  undertake  to 
find,  and  on  condition  that  within  four  days  from  the  day  of 
trial  he  shall  actually  find,  security,  by  the  recognizance  of 
himse?f  and  two  sufficient  sureties,  in  such  reasonable  sum  as 
the  judge  shall  direct,  conditioned  not  to  commit  any  waste  or 
act  in  the  nature  of  waste,  or  other  wilful  damage,  and  not  to 
sell  or  carry  off  any  standing  crops,  hay,  straw,  or  manure 
produced  or  made  (if  any)  upon  the  premises,  and  which  may 
happen  to  be  thereupon,  from  the  day  on  which  the  verdict 
shall  have  been  given,  to  the  day  on  which  execution  shall 
finally  be  made  upon  the  judgment,  or  the  same  be  set  aside, 
as  the  case  may  be."  1  G.  4,  c.  87,  s.  3.  Where  several 
crops  were  on  the  land,  at  the  time  it  was  taken  in  execution 
under  a  writ  of  possession,  in  an  ejectment  against  a  tenant 
for  holding  over,  the  court  refused  a  rule  to  oblige  the  lessors 
of  the  plaintiff  to  pay  over  the  value  of  the  crops  to  the 
defendant,  after  deducting  the  amount  of  the  rent  due.  Doe 
V.  jyitherunck,  3  Bing.  1 1 . 


Summary  Proceedings  before  Justices  of  the  Peace,  to  obtain 
Possession  after  Tenancy  determined. 

In  what  cases  and  the  notice.]  When  and  so  soon  as  the 
term  or  interest  of  the  tenant  of  any  house,  land  or  other 
corporeal  hereditaments,  held  by  him  at  will  or  for  any  term 
not  exceeding  seven  years,  either  without  being  liable  to  the 


Order  ofJtistices  to  give  Landlord  Possession,  227 

piyment  of  any  rent,  or  at  a  rent  not  exceeding  the  rate  of 
twenty  pounds  a  year,  and  upon  which  no  fine  shall  have  been 
reserved  or  made  payable,  shall  have  ended,  or  shall  have  been 
duly  determined  by  a  legal  notice  to  quit  or  otherwise,  and 
such  tenant,  or  (if  such  tenant  do  not  actually  occupy  the 
premises,  or  only  occupy  a  part  thereof,)  any  person  by  whom 
the  same  or  any  part  thereof  shall  be  then  actually  occupied, 
shall  neglect  or  refuse  to  quit  and  deliver  up  possession  of 
the  premises,  or  such  part  thereof  respectively,  the  landlord 
of  the  said  premises  or  his  agent  may  cause  the  person  so 
neglecting  or  refusing  to  quit  and  deliver  up  possession,  to  be 
served  (in  the  manner  hereinafter  mentioned)  with  a  written 
notice,  in  the  form  set  forth  in  the  schedule  to  this  Act, 
signed  by  the  said  landlord  or  his  agent,  of  his  intention 
to  proceed  to  recover  possession,  under  the  authority  and 
according  to  the  mode  prescribed  in  this  Act.  1  &  2  Vict, 
e.  74,  s.  1. 

As  to  the  tenancy  here  mentioned,  namely,  a  tenancy  at 
will  or  any  term  not  exceeding  seven  years :  A  tenancy  at 
vnll  is  determined  by  a  mere  demand  of  possession,  or  by 
entry  upon  the  tenement  demised  for  that  purpose.  The  term 
not  exceeding  seven  years,  here  mentioned,  is  cither  a  tenancy 
for  a  time  certain,  or  a  tenancy  from  year  to  year.  If  it  be  a 
tenancy  for  a  time  certain,  there  is  no  necessity  for  a  notice 
to  quit,  but  the  term  determines  immediately  as  soon  as  the 
time  expires.  But  if  it  be  for  a  time  certain,  but  determin- 
able at  a  shorter  period  upon  notice,  then  a  notice  must  be 
given,  in  strict  conformity  with  the  stipulation  in  the  demise. 
So,  in  the  case  of  a  tenancy  from  year  to  year  (whether  the 
rent  be  reserved  yearly  or  otherwise),  it  cannot  be  determined 
except  by  a  notice  to  quit,  given  at  least  half  a  year  pre- 
viously, and  ending  with  the  year  of  the  tenancy :  as  if  the 
tenant  hold  from  Christmas  to  Christmas,  the  notice  must  be 
given  half  a  year  at  least  before  Christmas,  to  quit  at  Christ- 
mas.  And  the  same  where  a  tenancy  from  year  to  year  is 
implied  by  law,  from  holding  over,  from  holding  under  a 
mere  agreement,  or  void  lease,  or  from  the  payment  of  rent, 
or  the  like.  In  like  manner,  if  the  tenancy  be  from  half-year 
to  half-year,  half  a  year's  notice  to  quit  must  be  given ;  if 
from  quarter  to  quarter,  a  quarter's  notice ;  if  from  month 
to  month,  a  month's  notice ;  and  if  from  week  to  week,  a 
week's  notice: — if  there  be  no  express  stipulation  to  the 
contrary.  A  mistake  in  the  notice,  as  to  the  time  of  the  ex. 
jHration  of  the  tenancy,  is  fatal ;  but  in  order  to  avoid  this, 
the  notice  now  usually  requires  the  tenant  to  quit  at  the  end 
and  expiration  of  the  current  year  of  his  tenancy,  which  shall 
expire  next  after  the  end  of  one  half  year  from  the  date  of 
the  notice.    See  as  to  this  notice  to  quit,  by  and  to  whom  to 
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tbe  given,  the  form  and  service  of  it,  in  what  cases  and  how 
vraived,  and  how  proved, — ctrUe  p.  86,  8^c. 

The  following  is  the  form  of  the  notice  of  the  intended 
application,  as  given  in  the  schedule  to  the  Act : — 


Notice, 

I [owner,  or  ^ent  to from  the  service  of  this  notice,  I 

4li€  owner,  as  tJie  case  may  be]  do     shall  on  next,  the 

hereby  give  you  notice,  that  unless     day  of ,  at of  the  clock  of 

peaceable  possession  of  the  tene-     the  same  day,  at ,  apply  to  Hers 

nient  [shortly  describing  it]  situate  Majesty's  Justices  of  tiie  peace  ttct- 

which  was  held  of  me,  or  of     ing  for  the  district  of [being 

the  said [a*  the  case  may  be]  tJte  district,  division,  or  place  in 

under  a  tenancy  from  year  to  year,  which  the  said  tenement  or  an$f 

[or  as  the  case  ina^  be]  which  ex-  part  thereof  is  sittuite,]  in   petty 

pired  [or  was  determined  by  notice  sessions  assembled,  to  issue  their 

to  quit  from  the  said [or  other-  warrant  directing  the  constables  of 

M>i*e  as  the  case  may  be]  on  the  the  said  district  to  enter  and  take 

day  of ,  and  which  tene-  possession   of  the   said  tenement, 

vnent  is  now  held  over  and  detained  and  to  eject  any  person  therefrom. 

trom  the  said ,  be  given  to Dated .       (Signed) 

I  the  owner  or  agent]  on  or  before     To  Mr. [Owner  or  agent.] 

the  expiration  of  seven  clear  days 

Such  notice  may  be  served,  either  personally,  or  by  leaving^ 
the  same  with  some  person  being  in  and  apparently  residing 
at  the  place  of  abode  of  the  person  so  holding  over  as  afore- 
«aid,  and  the  person  serving  the  same  shall  read  over  the  same 
to  the  person  served,  or  with  whom  the  same  shall  be  left  as 
aforesaid,  and  explain  the  purport  or  intent  thereof :  provided 
that  if  the  person  so  holding  over  cannot  be  found,  and  the 
place  of  abode  of  such  person  shall  either  not  be  known  or 
admission  thereto  cannot  be  obtained  for  serving  such  summons, 
tlie  posting  up  of  the  said  summons  on  some  conspicuous  part 
of  the  premises  so  held  over  shall  be  deemed  to  be  good  ser> 
vice  upon  such  person.     Id.  s.  2. 

Application  and  warrant  to  give  possession.']  And  if  the 
tenant  or  occupier  shall  not  thereupon  appear  at  the  time 
and  place  appointed,  and  show  to  the  satisfaction  of  the 
justices  hereinafter  mentioned,  reasonable  cause  why  pos- 
session should  not  be  given  under  the  provisions  of  this  Act, 
and  shall  stril  neglect  or  refuse  to  deliver  up  possession  of  the 
premises,  or  of  such  part  thereof  of  which  he  is  then  in  pos- 
session, to  the  said  landlord  or  his  agent,  it  shall  be  lawful  for 
such  landlord  or  agent  to  give  to  such  justice  proof  of  the 
holding,  and  of  the  end  or  other  determination  of  the  tenancy, 
with  the  time  or  manner  thereof,  and  (where  the  title  of  the 
landlord  has  accrued  since  the  letting  of  the  premises,)  the 
right  by  which  he  claims  the  possession ;  and  upon  proof  of 
service  of  the  notice,  and  of  the  neglect  or  refusal  of  the 
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tenant  or  occupier,  as  the  case  may  be,  it  shall  be  lawful  for 
the  justices  acting  for  the  district,  division,  or  place  within 
which  the  said  premises,  or  any  part  thereof,  shall  be  situate^ 
in  petty  sessions  assembled,  or  any  two  of  them,  to  issue  a 
warrant  under  their  hands  and  seals  to  the  constables  and 
peace  officers  of  the  district,  division  or  place,  within  which 
the  said  premises,  or  any  part  thereof,  shall  be  situate,  com- 
manding  them,  within  a  period  to  be  therein  named,  not  less 
than  twenty-one,  nor  more  than  thirty  clear  days  from  the 
date  of  such  warrant,  to  enter  (by  force  if  needful)  into  the 
premises,  and  give  possession  of  the  same  to  such  landlord  or 
agent:  provided  always,  that  entry  upon  any  such  warrant 
shall  not  be  made  on  a  Sunday,  Good  Friday,  or  Christmas 
Day,  or  at  any  time  except  between  the  hours  of  nine  in  the 
morning  and  four  in  the  afternoon;  provided  also,  that 
nothing  herein  contained  shall  be  deemed  to  protect  any 
person,  on  whose  application  and  to  whom  any  such  warrant 
shall  be  granted,  from  any  action  which  may  be  brought  against 
him  by  any  such  tenant  or  occupier,  for  or  in  respect  of  such 
entry  and  taking  possession,  where  such  person  had  not  at  the 
time  of  granting  the  same,  lawful  right  to  the  possession  of  the 
same  premises :  provided  also  that  nothing  herein  contained 
shall  affect  any  rights  to  which  any  person  may  be  entitled  as 
out-going  tenant  by  the  custom  of  the  country  or  otherwise. 
11.  s.  1. 

The  following  is  the  form  of  the  complaint,  as  given  in  the 
schedule  to  the  Act : — 


Complaint. 

The  complaint  of [owner  or  overholdinff]  a  notice  in  writing  of 

zgent,  &c^  as  the  case  may  be]  liis  intention  to  apply  to  recover 

laade    before     us,    two    of    Her  possession  of  the  said  tenement  (a 

M^esty's  justices  of  the  peace  act-  duplicate  of  which  notice  is  hereto 

lo^  for  the  district  of ,  in  petty  annexed)  by  giving,  &c.,  [deecrib^ 

sewons  assembled,  who  saith  that  ing  the  mode  in  which  the  service 

the  said did  let  to a  tene-  tea*  effected ;]   and  that   notwith- 

ment  consisting  of ,  for ,  standing  the  said  notice  the  said 

under  the  rent  of ,  and  that  the     refused  [or  neglected]  to  deli- 

taid  tenancy  expired  {or  was  deter-  ver  up  possession  of  the  said  tene- 

rained  by  notice  to  quit,  given  by  ment,  and  still  detains  the  same. 

the  said ,  04  the  case  may  be]  {Signed) 

on  the day  of ,  and  that     Taken  the day  of before  us 

on  the  day  of  the  said  {Signed) 

did  sorve  on [the  tenant 

A  duplicate  of  the  notice  of  intention  to  apply,  is  to  be 
annexed  to  this  complaint. 
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The  following  also  is  the  form  of  the  warrant  to  the  peace 
officer,  to  take  and  give  possession  :— 

Warrant, 

'WhereaB[setfortJitJtecom]}lai*it.]  be,]  or  any  other  person  or  person? 

We,  two  of  Her  M^esty's  Justices  whom  you  may  think  requisite  to 

of  the  peace  in  petty  sessions  as-  call  to  your  assistance,  into   and 

sembled,    acting   for  the   of  upon   the   said   tenement,   and  to 

,  do  authorize  and  command  ^ect  thereout  any  person,  and  of 

you,  on  any  day  within days  the  said  tenement  full  and  peace- 

from   the  date  hereof  [except  on  able  possession  to  delirer  to  the  said 

Swnday,  Chr%9hna»Day,  and  Good     [the  oivner  or  agent.] 

Fridaj/i  to  he  added  if  necetsarp,]  Given  under  our  hands  and  seala 

between  the  hours  of  nine  in  the     this day  of 

forenoon  and  four  in  the  afternoon.  To  and  all  other 

to  enter  (by  force,  if  needful)  and  constables  and  peace 

wJth  or  without  the  aid  of the  officers  acting  for  the 

owner  or  agent  [as  the  case  map  district  of 

Warrant,  when  stayed."]  In  case  any  such  tenant  or  occupier 
-will  become  bound  with  two  sureties  as  hereinafter  provided, 
to  be  approved  of  by  the  said  justices,  in  such  sum  as  to  them 
shall  seem  reasonable,  regard  being  had  to  the  value  of  the 
premises  and  to  the  probable  costs  of  an  action,  to  sue  the 
person  to  whom  such  warrant  was  granted  with  effect  and 
without  delay,  and  to  pay  all  the  costs  of  the  proceeding  in 
such  action,  in  case  a  verdict  shall  pass  for  the  defendant,  or 
the  plaintiff  shall  discontinue  or  not  prosecute  his  action  or 
become  non-suit  therein,  execution  of  the  warrant  shall  be 
delayed  until  judgment  shall  have  been  given  in  such  action  of 
trespass ;  and  if  upon  the  trial  of  such  action  of  trespass  a 
verdict  shall  pass  for  the  plaintiff,  such  verdict  and  judgment 
thereupon  shall  supersede  the  warrant  so  granted,  and  the 
plaintiff  shall  be  entitled  to  double  costs  in  the  said  action  of 
trespass,  Id.s.  3, — which  now  means  "full  and  reasonable  in- 
demnity as  to  all  costs,  charges,  and  expenses  incurred"  by  the 
plaintiff.     5^6  Vict.  c.  97,  *.  2. 

Every  such  bond  shall  be  made  to  the  landlord  or  his  agent, 
at  the  costs  of  such  landlord  or  agent,  and  shall  be  approved  of 
and  signed  by  the  said  justices.    Id,  s.  4. 

No  action  against  justices,  8fc.]  It  shall  not  be  lawful  to 
bring  any  action  or  prosecution  against  the  said  justices  by 
-whom  such  warrant  as  aforesaid  shall  have  been  issued,  or 
against  any  constable  or  peace  officer  by  whom  such  warrant 
may  be  executed,  for  issuing  such  warrant  or  executing  the 
same  respectively,  by  reason  that  the  person  on  whose  appli- 
cation the  same  shall  be  granted  had  not  lawful  right  to  the 
possession  of  the  premises.  Id.  s.  5.  But  an  action  of  tres- 
pass  will  lie  against  the  landlord,  for  obtaining  a  warrant,  and 
turning  the  tenant  out  of  possession,  if  it  turn  out  that  such 
landlord  at  the  time  had  no  right  to  the  possession.  Dar- 
iington  V.  Pritchard,  1 2  Law  J,  34,  cp. 
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Section  IV. 
Action  of  Trespass  for  Mesne  Profits. 

In  what  cases.li  As  the  damages  recoverable  in  the  action  of 
ejectment  (in  all  cases  where  the  defendant  was  not  the  imme- 
diate tenant  of  the  lessor  of  the  plaintiff,)  are  for  the  supposed 
ouster  only,  and  of  course  merely  nominal,  the  lessor  of  the 
plaintiff,  if  he  would  recover  the  value  of  the  land  for  the  time 
that  he  has  been  deprived  of  the  possession  of  it,  must  bring 
an  action  of  trespass  for  mesne  profits.  In  this  action  he  may 
recover,  not  only  the  value  of  the  land,  but  in  some  cases  the 
amount  of  any  expenses  he  may  have  been  put  to  in  obtaining 
possession,  as  shall  be  mentioned  hereafter  when  we  come  to 
consider  the  evidence  in  the  action. 

But  we  have  seen  {ante  pp.  224,  225)  that  where' the  eject- 
ment is  by  landlord  against  his  tenant,  the  former  may,  if  he 
will,  have  the  mesne  profits  assessed  as  damages  by  the  jury 
who  try  the  ejectment. 

By  and  against  whom.'\  The  action  may  be  brought  either  in 
the  name  of  the  nominal  plaintiff  in  the  ejectment,  Aslin  v. 
Parkin^  2  Burr,  665.  Doe  v.  Davis,  1  Esp.  358,  or  by  the  lessor 
of  the  plaintiff  upon  whose  demise  the  plaintiff  has  recovered. 
See  Chamier  v.  Llingon,  2  Chit.  410.  And  it  may  be  brought  in 
the  name  of  the  nominal  plaintiff  (John  Doe),  as  well  where 
judgment  in  the  ejectment  has  been  obtained  against  the  casual 
ejector  by  default,  as  where  it  is  after  verdict.  Bac.  Abr.  Eject- 
ment, H.  When  it  is  thus  brought  in  the  name  of  John  Doe, 
however,  only  the  mesne  profits  accruing  since  the  date  of  the 
demise  in  the  declaration  can  be  recovered ;  if  the  party  wish  to 
recover  mesne  profits  for  a  period  anterior  to  that,  he  must  bring 
the  action  in  his  own  name. 

If  the  action  be  brought  to  recover  the  mesne  profits  accruing 
from  the  date  of  the  demise  only,  it  may  be  brought,  either 
against  the  tenant  in  possession,  or  against  any  person  who  may- 
have  appeared  and  defended  the  ejectment.  But  if  the  landlord 
wish  to  recover  mesne  profits  for  a  time  anterior  to  that,  the 
action  must  be  brought  against  the  party  who  was  actually  in 
possession  of  the  land  during  the  time.  And,  after  recovering 
in  ejectment  against  A.,  he  may  bring  his  action  for  mesne 
profits  against  any  person  who  may  have  since  occupied  the 
premises  under  A.    See  Doe  v.  Whitcomb,  8  Bing,  46. 

7%«  Declaration. 

In  the  Queen's  Bench. 

The day  of ,  A.  d.  1846.  fendant  heretofore,  to  wit,  on  the 

Middlesex  to  wit :  John  Doe,  the  day   of ,  in  the  year ,  with 

plaintiff  in  this  suit,  by  A.  B.  his  at-  force  and  arms,  Ace,  broke  and  en- 

tomey,  complains  of  J.N.,  thede-  tered messuages,  [4"c.,a<  in  the 

fendant  in  this  suit,  who  has  been  declaration  of  ^ectment]   of  the 

sunmoned  to  answer  the  plaintiff  in  plaintiff,  situate  and  being  in  the 

anactionoftrespass:  for tlmt thede-  parish  of  ,   in  the  county  of 
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,  and  ^ected,  expelled,  put  out,  the  said  tenements,  with  the  appur- 

ond  amoved  the  plaintiff  from  his  tenances,  but  was  deprived  of  the  use 

possession  and  occupation  thereof,  of  [and  means  of  cultivating]   the 

and  kept  him  so  expelled,  put  out,  same,  and  was  forced  and  oblig^  to, 

and  amoved  for  a  long  space  of  time,  and  did  necessarily  expend  large 

to  wit,  from  the  day  and  year  afore-  sums  of  money,  amounting  in  the 

'SaXA  until  [the  day  on  which pouet'  wliole  to  a  certain  large  sum  of 

sion  was  obtained],  and  during  all  money,  to  wit,  to  the  sum  of  £ , 

that  time  toolc  and  received  to  the  in  and  about  the  recovering  of  the 

use  of  him  the  defendant  all  the  possession  of  the  said    tenementa 

issues  and  profits  of  the  said  tene-  with  the  appurtenances;  and  other 

ments,  with  the  appurtenances,  of  wrongs  to   the  plaintiff  then  did, 

great  yearly  value,  to  wit,   of  the  against  the  peace  of  our  Lady  the 

yearly  value  of  £ ,  whereby  the  Queen,  and  to  the  plaintiff's  damage 

plaintiff  during  all  that  time  not  of ;  and  tliereupon  he  brings 

only  lost  the  issues  and  profits  of  suit,  &c. 

The  day  on  which  it  is  stated  here  that  the  defendant  ejected 
the  plaintifif,  and  the  day  until  which  it  is  alleged  that  he  kept 
him  out  of  possession,  are  not  material,  even  although  not 
stated  after  a  videlicet.  Ive  v.  Scott  et  cU.,  9  Dowl.  993.  And 
where  the  declaration  altogether  omitted  to  state  any  time 
when  the  defendant  broke  and  entered,  &c.,  and  stated  merely 
that  he  kept  and  continued  the  plaintiff  so  ejected  for  a  long 
space  of  time,  without  stating  how  long, — it  was  holden  to  be 
cured  after  judgment  by  default,  and  a  writ  of  inquiry  of 
damages.    Higgins  v.  Highfield,  13  East,  407. 


PleOf  General  Issue, 

In  the  Queen's  Bench. 

The day  of ,  A.  d.  1846,  his  charge,  or  any  part  thereof,  in 

J.N.  ^  The  defendant,  by  C.  D.,  his  manner  and  form  as  the  plaintiff  has 

ats.  >  attorney  [or  in  person],  says,  above  thereof  complained  agidnst 

Doe.  )that  he  is  not  guilty  of  the  him,  and  of  this  he  the  defendant 

said  supposed  trespasses  above  laid  to  puts  himself  upon  the  country,  &c. 

Evidence  under  it,  for  the  plaintiff.']  The  plaintiff  must 
prove  his  title,  the  defendant's  occupation  or  trespass,  the  length 
of  time  he  has  been  kept  out  of  possession,  the  value  of  the 
mesne  profits,  and  the  amount  of  any  costs  in  the  ejectment  that 
he  seeks  to  recover  in  this  action. 

1.  The  plaintiff  must  prove  his  title ;  and  for  this  purpose 
he  may  produce  and  prove  an  examined  copy  of  the  record  in 
the  ejectment  suit,  the  roll  being  previously  made  up,  and  carried 
in.  This  is  evidence,  although  not  conclusive.  Doe  v.  Huddart, 
2  Cr.  M.  &  /2.  316,  4  DowL  437.  of  the  plaintiff's  title  on  the 
day  of  the  demise  in  the  declaration  in  ejectment,  and  since ; 
it  is  not  conclusive,  because  not  pleaded  by  way  of  estoppel. 
Id.  See  Vooght  v.  Winch,  2  J3.  &  Aid,  Q&2.  Outram  v.  More- 
wood,  3  East,  346.  If  the  party  wish  to  recover  mesne  profits 
for  a  period  anterior  to  the  date  of  the  demise,  he  must  bring 
the  action  in  his  own  name,  as  already  mentioned,  ante,  p.  231, 
and   prove  his  title,  and  the  occupation   of  the  defendant. 


r' 
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aliunde.  Bui.  N.  P.  87.  Where  the  ejectment  was  against  a 
wife  alone,  and  defended  by  her,  (she  then  living  separately  from 
her  husband),  and  the  action  of  trespass  for  mesne  profits  was 
brought  against  husband  and  wife,  the  court  held  that  the  judg- 
meht  in  the  ejectment  could  not  be  given  in  evidence  in  the 
action  for  mesne  profits,  the  husband  being  no  party  to  the 
ejectment.  Derm  v.  White  et  ux,,  7  T.R.  1 12.  So,  where  the 
premises  were  in  the  occupation  of  a  tenant,  and  judgment  was 
obtained  by  default  against  the  casual  ejector,  itwasholden,  in 
an  action  of  trespass  for  mesne  profits  against  the  tenant's  land- 
lord, that  the  judgment  in  the  ejectment  was  no  evidence  against 
him,  without  proof  that  he  had  notice  of  the  ejectment,  so  that 
he  might  have  come  in  and  defended  it ;  but  it  being  proved 
that  the  defendant  subsequently  promised  to  pay  the  plaintiff 
the  rent  and  costs,  this  was  holden  to  amount  to  an  admission 
that  he  was  liable  to  the  action.  Hunter  v.  Bretts,  3  Camp.  455. 
But  where  the  ejectment  had  been  defended  by  the  landlord, 
and  the  action  for  mesne  profits  was  brought  against  his  tenant, 
the  judgment  in  the  ejectment,  and  in  scire  facias  upon  it,  of 
which  the  defendant  had  notice,  was  holden  to  be  good  evi- 
dence against  the  latter,  although  it  appeared  that  he  became 
tenant  aSler  the  recovery  and  judgment  in  the  ejectment.  Doe 
V.  fVhitcomb,  8  Bing.  46.  And  the  same,  where  the  action  for 
mesne  profits  was  brought  jointly  against  both  landlord  and 
tenant.    Doe  v.  Harlow  et  al.,  42,  n. 

2.  The  plaintiff  must  prove  the  trespass,  that  is  to  say,  the 
time  the  defendant  has  occupied  the  premises,  or  caused  them  to 
be  occupied  by  others.  If  the  action  be  brought  against  the 
same  i)erson  who  was  defendant  in  the  ejectment,  the  judgment 
in  the  ejectment  is  evidence  of  the  trespass.  It  is  reported  to 
haye  been  decided  by  Garrow,  B.,  that  the  judgment  is  only 
evidence  of  the  trespass  from  the  time  of  the  service  of  the 
declaration,  and  that  if  the  plaintiff  seek  to  recover  mesne  profits 
for  an  antecedent  period,  he  must  give  distinct  evidence  of  the 
defendant's  possession.  Dodwell  v.  Gibbs,  2  Car.  &  P.  615.  This, 
however,  may  be  doubted ;  for  as  the  judgment  is  evidence  of 
the  plaintiff's  title  from  the  time  of  the  demise  in  the  declaration 
in  ejectment,  it  seems  to  be  evidence  also  of  the  defendant's 
trespass  from  the  time  of  the  ouster.  The  only  objection  to  this 
is,  that  the  day  of  the  ouster  is  laid  after  a  videlicet.  However, 
it  is  quite  clear  that  the  judgment  is  no  evidence  of  the  trespass, 
prior  to  the  time  of  the  alleged  ouster ;  if  the  plaintiff  would 
recover  for  a  previous  time,  he  must  prove  the  defendant's  pos- 
session by  himself  or  tenant.  Where  A.  let  to  B.,  and  B. 
underlet  to  C,  and  the  term  expiring  at  Midsummer,  1834,  D., 
who  was  then  entitled  to  the  premises,  demanded  possession  of 
B.  and  C.,  and  both  refused  to  give  them  up,  alleging  that  they 
held  under  A.,  and  B.  admitting  that  C.  was  bis  tenant,  and  paid 
rent  to  him  for  the  premises :  in  an  action  for  mesne  profits 
against  A.,  and  B.,  and  C.,it  was  holden  that  the  judgment  in  the 
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ejectment,  vrhich  had  been  defended  by  A.  alone,  was  good 
evidence  against  B.,  although  he  never  was  in  actual  occupation 
of  the  premises,  except  by  his  tenant  C.  Do€\.  Harlow  et  al., 
12  Jd.  Be  El.  40, 

If  the  writ  of  possession  have  been  returned  and  filed,  an 
examined  copy  of  the  writ  and  return  will  prove  the  fact  of  the 
plaintifif  having  obtained  possession,  and  the  time  at  which  it 
was  given  to  him ;  that  is  to  say,  it  will  prove  the  time  up 
to  which  the  plaintiff  is  entitled  to  the  mesne  profits.  And  in 
all  cases  where  judgment  has  been  obtained  against  the  casual 
ejector,  and  a  writ  of  possession  executed,  it  is  usual  in  practice, 
thus  to  prove  the  writ  to  have  been  executed.  Btil,  iV.  P.  87. 
But  it  is  not  necessary  to  the  maintenance  of  this  action,  that 
a  writ  of  possession  should  be  executed ;  if  the  plaintiff  have 
been  let  into  possession  by  the  defendant,  proof  of  this  will  be 
sufficient.     Calvert  v.  Horsfall,  4  Esp,  167. 

3.  The  plaintiff  must  prove  the  value  of  the  mesne  profits^ 
that  is  to  say,  the  annual  value  of  the  premises ;  and  if  the 
defendant  had  let  them,  the  rent  paid  is  usually  deemed  the 
value,  from  which  the  damages  are  estimated. 

4.  If  the  judgment  in  the  ejectment  were  against  the  casual 
ejector,  the  plaintiff  will  be  entitled  to  recover  the  costs  of  the 
ejectment  in  this  action ;  and  he  is  not  limited  to  the  costs  as 
taxed  between  party  and  party,  but  is  entitled  to  costs  as  be- 
tween attorney  and  client.  Doe  v.  Htiddart,  2  Cr,  M.  &  R.  316, 
4  Dowl.  437.  And  where  the  plaintiff  incurred  costs  in  error. 
In  reversing  a  judgment  in  ejectment  obtained  by  the  defendant, 
it  was  holden  that  he  might  recover  these  costs  also,  by  way  of 
damages,  in  an  action  of  trespass  for  mesne  profits.  Nowell  v. 
Roake^  1  B,&  C,  404.  But  where  the  ejectment  has  been  de- 
fended, and  the  plaintiff  has  had  his  costs  taxed  in  that  action, 
he  cannot  recover  in  this  action  any  sum  of  money  for  his  extra 
costs.    Doe  V.  FUliter,  13  Law  J.  275,  ex,     12  Id.  188,  ex. 

Evidence  under  it,  for  the  defendant.']  Under  the  general 
issue,  the  defendant  may  prove  that  he  paid  a  sum  for  ground 
rent  to  the  bead  landlord.  Doe  v.  Hare,  2  Cr.&M.  14r>.  But 
he  cannot  give  in  evidence  that  the  plaintiff  had  accepted  the 
rent  of  the  premises  for  the  time  in  dispute,  and  had  agreed  to 
waive  the  costs  of  the  ejectment.  Doe  v.  Lee,  4  Taunt.  459. 
Nor  can  he,  under  this  plea,  set  up  the  title  of  himself  or  of  any 
other  person.    See  1  Arch.  Nin  Prius,  2  Ed.  p.  427. 


Plea,  the  Premises  not  the  Premises  of  the  Plaintijf. 

And  for  a  further  plea  in  this  be-  In  manner  and  form  as  the  plaintiff" 

lialf,  the  defendant  says  that  the  pre-  hath  above  in  that  behalf  allege ; 

mises  in  the  said  declaration  men-  ond  of  this  he  the  defendant  puts, 

tioned  were  not,  nor  was  any  part  himself  upon  the  country,  &c. 
hereof,  the  premises  of  the  plaintiff. 


Plea  and  Evidence.  235^ 

Evidence.}  It  has  been  already  observed  {ante,  p.  232,)  that 
the  judgment  in  the  ejectment  is  not  conclusive  evidence  of  the 
plaintifTs  title,  inasmuch  as  it  is  not  pleaded  by  way  of  estoppel. 
It  has  been  holden,  therefore,  that  the  defendant  may  plead  this 
plea,  and  under  it  give  evidence  of  title  in  himself,  idthough  he 
had  allowed  judgment  to  go  by  default  against  the  casual  ejector 
in  the  ejectment.  Doe  v.  Huddart,  2  Cr.  Af.  &  A.  3 1 6,  4  Dowl. 
437.  See  further,  as  to  evidence  under  this  plea,  in  ordinary 
cases,  1  Arch.  Nisi  Prius,  2  Ed.  p.  437. 

Where  the  defendant  pleaded  that  in  1822  he  recovered  a 
judgment  against  D.,  that  he  sued  out  an  elegit  thereon,  and  had 
the  premises  in  question  extended  under  it,  aod  they  were,  ac- 
cordingly delivered  to  him  by  the  sheriff ;  to  which  the  plaintiff 
replied  that  the  said  D.,  in  the  year  1820,  by  indenture  bargained 
and  sold  the  premises  to  him,  and  that  he  entered  and  continued 
in  possession  until  the  committing  of  the  trespasses;  and  upon 
the  indenture  being  set  out  on  oyer,  it  appeared  that  D.,  in  1 8 1 9, 
conveyed  the  premises  to  J.  S.  for  1 00  years,  for  the  purpose  of 
securing  an  annuity,  and  in  1820  conveyed  them  (subject 
thereto)  to  the  plaintiff  for  200  years,  to  secure  a  further  an- 
nuity :  the  court  held  the  replication  to  be  good,  for  it  showed 
that  the  plaintiff  had  entered  and  was  possessed  at  the  time  of 
the  trespass,  and  he  had  a  good  title  as  against  all  except  J.  S., 
and  it  was  not  stated  that  J.  S.  had  entered ;  it  showed  also  that 
D.  had  no  interest  in  the  premises  at  the  time  the  defendant  ex- 
tended them  under  the  elegit,  and  that  the  defendant  therefore 
derived  no  title  from  him,  and  was  a  wrong-doer.  Chatfield  v. 
Parker  et  al.,  8  B.  &  C.  543. 


Plea,  Statute  of  Limitations. 

And  for  a  ftirther  pica  in  this  be-  as  the  plaintiff  has  above  thereof 

half,  the  defendant  says  that  he  was  complained   against  him,    at   any 

not  guilty  of  the  said  supposed  tres-  time  within   six   years  before  the 

paaset  in  the  declaration  mentioned,  commencement  of  this  suit;  and 

or  of  any  or  either  of  them,  or  of  this  he  the  said  defendant  is  ready 

any  part  thereof,  in  manner  and  form  to  verify. 


Replication. 

And  the  plaintiff,  as  to  the  said  he  the  plaintiff  has  above  tliereof 
plea  of  the  defendant  by  him  [se-  complained  against  him,  within  six 
condly]  above  pleaded,  says,  that  the  years  before  the  commencement  of 
defendant  was  guilty  of  the  said  this  suit;  and  this  he  the  said  plain- 
several  trespasses  in  the  declaration  tiff  prays  may  be  inquired  of  by  the 
mentioned,  in  manner  and  form  as  country.  Sec. 

Endence."]  Six  years  is  the  time  limited  by  statute  for  bring- 
mg  this  action.  21  Jac.  I,  c.  16,  s.  3.  The  effect  of  this  plea, 
therefore»is  to  prevent  the  plaintiff  from  recovering  mesne  profits- 
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for  more  than  six  years  before  action  brought.  Bui,  N.  P.  88. 
The  evidence  in  other  respects  is  the  same  as  under  the  general 
issue. 

Other  Pleas. 

The  defendant  may  pay  money  into  court,  and  plead  it,  in  this 
action,  3  &4  ^.  4,  c.  42, «.  21,  in  the  same  manner  as  in  tres* 
pass  qttare  dausum  f regit,  or  for  taking  goods.  And  he  may 
plead  it  to  such  part  of  the  trespasses  as  were  committed  after 
the  date  of  the  demise  in  the  declaration,  if  he  will.  Doe  v, 
Huddart,  supra.  The  form  of  the  plea  and  replication  may  be 
seen  in  1  Arch.  Nisi  Prius,  2  Ed.  p.  186. 

The  defendant  may  also  plead  leave  and  licence ;  see  Doe  y. 
Huddart,  supra ;  or  any  other  plea  allowed  in  trespass  quare 
<:lausum  /regit  which  may  be  applicable.  See  I  Arch.  NiH 
Prius,  2  Ed.  p.  427,  &c.  But  the  bankruptcy  of  the  defendant 
is  no  plea.  Goodtitle  v.  North,  2  Doug.  584. 


Costs. 

The  plaintiff  is  entitled  to  costs,  if  he  obtain  a  verdict  for  40s. 
or  upwards.  3  &  4  Vict.  c.  24,  s.  2.  And  the  defendant  is 
entitled  to  costs,  if  a  verdict  be  given  for  him.  4  Jac.  1,  c.  3, 
23  H.  8,  c.  15,  «.  1. 
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THE  LANDLORD'S  REMEDIES  AGAINST  STRANGERS* 
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I  Chapter  III.  Landlor<Ps  Remedies  against  the  Sheriff. 

j  Sect.  1.  Action  for  not  taking  a  Replevin  Bond. 

I  2.  Action  for  taking  insi^fficient  Pledges  in 

\  Replevin. 

3.  Action  Sfc.  for  Rent,  under  an  Execution 
against  the  Tenant. 
Chapter  IV.  Landlord's   Remedy    against    Pledges    in 
Replevin. 


CHAPTER  I. 


The  Landlord's  Remedies  for  Evictifig,  or  attempting  to  Evict 
his  Tenant, 

Ouster  of  Tenant.^  An  ouster  of  chattels  real  is,  where  a 
tenant  for  term  of  years  is  wrongfully  turned  out  of  posses- 
sion. The  tenant's  remedy  is,  either  by  action  of  trespass  to 
recover  damages,  or  by  ejectment,  and  trespass  for  mesne 
profits,  to  recover  possession  and  also  damages.  The  action 
of  ejectment  is  always  adopted,  where  any  material  part  of  the 
term  is  unexpired,  and  the  plaintiff's  title  is  clear;  the  action 
of  trespass  is  adopted,  where  the  plaintiff's  title  is  doubtful, 
or  where  the  term  is  likely  to  expire  before  the  ejectment  would 
be  determined. 

Or  if  the  tenant  do  not  adopt  ejectment,  the  landlord  may 
do  so ;  in  which  case  it  will  be  prudent  for  him  to  declare 
upon  the  several  demises  of  himself  and  of  his  tenant. 

Ejectment  against  tenant.^  An  ejectment  is  brought,  by 
delivering  a  declaration  in  the  action  to  the  tenant  in  posses- 
sion :  if  he  appear  and  defend  the  action,  the  parties  proceed 
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to  trial,  and  the  right  of  possession  is  determined,  upon  the 
proof  or  failure  of  proof  of  the  title  of  the  lessor  of  the  plain- 
tiff ;  but  if  the  tenant  do  not  appear  and  defend,  the  lessor  of 
the  plaintiff  is  then  entitled  to  judgment  against  the  casual 
ejector,  and  to  possession  of  the  premises.    And  by  stat.  11 
G.  2,  c.  19,  s.  12,  reciting  that  great  inconveniences  have 
frequently  happened  to  landlords,  by  theur  tenants  secreting 
declarations  in  ejectment,  which  have  been  delivered  to  them, 
or  by  refusing  to  appear  to  such  ejectments,  or  to  suffer  their 
landlords  to  take  upon  them  the  defence  thereof :  it  is  enacted 
that  "every  tenant,  to  whom  any  declaration  in  ejectment 
shall  be  delivered,  for  any  lands,  tenements,  or  hereditaments 
in  that  part  of  Great  Britain  called  England,  dominion  of 
Wales,  or  town  of  Berwick-upon-Tweed,  shall  forthwith  give 
notice  thereof  to  his  or  her  landlord  or  landlords,  or  his,  her, 
or  their  bailiff  or  receiver,  under  penalty  of  forfeiting  the  value 
of  three  years  improved  or  rack  rent  of  the  premises,  so  de- 
mised or  holden  in  the  possession  of  such  tenant,  to  the 
person  of  whom  he  or  she  holds, — ^to  be  recovered  by  action 
^f  debt,  to  be  brought  in  any  of  His  Miyesty's  courts  of  record 
at  Westminster,  or  in  the  counties  palatine  of  Lancaster,  and 
Durham  respectively."    The  improved  or  rack  rent  here  men- 
tioned, is  not  the  rent  reserved  as  between  the  landlord  and 
the  tenant,  but  the  rent  at  which  the  premises  would  let  to  a 
tenant,  at  the  time  of  the  delivery  of  the  declaration  in  eject- 
ment.   Crocker  v.  Fothergill,  2  B.  &  A.  652,    And  in  the  same 
case,  it  was  also  decided,  that  the  landlord  might  maintain  his 
action  of  debt  for  three  years*  improved  value,  not  merely  of 
the  lands  actually  demised  to  the  tenant,  but  of  certain  mines, 
also,  in  which  the  tenant  had  liberty  to  dig,  and  which  by 
his  concurrence  were  taken  by  the  sheriff  under  the  writ  of 
'possession.    Id. 

If  by  the  fraud  or  negligence  of  the  tenant,  as  above  men- 
tioned, a  stranger  acquire  possession  of  the  demised  premises, 
the  landlord  will  be  obliged  to  bring  an  ejectment,  to  recover 
the  possession ;  in  which  action  it  may  be  prudent  (as  already 
mentioned)  that  the  declaration  should  be  upon  the  several 
demises  of  both  the  landlord  and  the  tenant,  to  prevent  the 
unexpired  term  of  the  latter  from  being  set  up  as  a  defence. 

But  if  the  tenant  deliver  the  declaration  to  the  landlord,  or 
the  landlord  otherwise  become  acquainted  with  the  fact  of  the 
tenant's  having  been  served  with  it,  then,  by  stat.  11  G.  2, 
•c.  19,  s.  13,  it  is  further  enacted  that  "it  shall  and  may  be 
lawful  for  the  court  where  such  ejectment  shall  be  brought, 
to  suffer  the  landlord  or  landlords  to  make  him,  her,  or  them- 
selves defendant  or  defendants,  by  joining  with  the  tenant  or 
tenants  to  whom  such  declaration  in  ejectment  shall  be  deli- 
vered, in  case  he  or  they  shall  appear ;  but  in  case  such  tenant 
or  tenants  shall  refuse  or  neglect  to  appear,  judgment  shall  be 
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signed  against  the  casual  ejector  for  want  of  such  appearance ; 
but  if  the  landlord  or  landlords  of  any  part  of  the  lands, 
tenements,  or  hereditaments  for  which  such  ejectment  was 
brought,  shall  desire  to  appear  by  himself  or  themselves,  and 
consent  to  enter  into  the  like  rule  that,  by  the  course  of  the 
court,  the  tenant  in  possession,  in  case  he  or  she  had  appeared* 
ought  to  have  done,  then  the  court  where  such  ejectment 
shall  be  brought,  shall  and  may  permit  such  landlord  or  land- 
lords so  to  do,  and  order  a  stay  of  execution  upon  such  judg- 
ment against  the  casual  ejector,  until  they  shall  make  further 
order  therein."  And  the  courts  have  allowed  this,  after  the 
tenant  had  suffered  judgment  to  be  signed  against  the  casual 
ejector ;  Doe  d.  Meyrick  v.  Roe,  2  Cr.  &  /.  682 ;  and  even  after 
judgment,  and  execution  executed,  where  the  tenant  appeared 
to  have  colluded  with  the  lessor  of  the  plaintiff,  Doe  d.  Grocers^ 
Company  v.  Roe,  5  Taunt,  205,  or  where  by  mistake  of  the 
tenant  the  declaration  had  not  been  delivered  to  the  landlord. 
Doe  d.  Butler  v.  Roe,  2  Har,  &  W,  131.  And  see  Doe  d, 
Throughton  v.  Roe,  4  Burr.  1996. 

Bat  where  a  plaintiff  had  obtained  judgment  and  possession 
in  an  undefended  ejectment,  without  collusion,  and  had  sold 
part  of  the  premises  and  transferred  the  possession  :  the  court 
refused  to  let  the  landlord  in  to  defend.  Goodtitle  v.  Badtitle, 
4  Taunt,  820.  And  in  a  similar  case,  where  there  was  no 
suggestion  of  collusion,  and  where  it  did  not  appear  how  the 
applicant  was  landlord,  or  when  he  became  so,  or  whether  he 
had  ever  received  rent  for  the  premises,  the  court  refused  ta 
interfere  after  judgment  and  execution.  Doe  d.  Martin  v.  Roe, 
I  Hodg.  223.  Semh.  S.  C.  mm.  Doe  d,  Thompson  v.  Roe,  4 
Dotvl.  115.  So  a  third  person  will  not  be  allowed  to  defend 
as  landlord,  where  it  appears  that  the  tenant  in  possession 
came  in  as  tenant  of  the  lessor  of  the  plaintiff,  even  although 
the  agreement  under  which  he  held  has  expired.  Doe  v. 
Smythe,  4  M.  &  iS*.  347.  But  where  the  landlord,  without 
having  himself  made  a  defendant,  defrayed  the  expense  of 
defending  an  ejectment  in  the  name  of  his  tenant,  and  the 
tenant,  who  was  an  illiterate  man,  gave  the  plaintiff's  attorney 
a  retraxit  of  the  plea  and  a  cognovit,  the  court  upon  appli- 
cation set  them  aside,  and  let  the  landlord  in  to  defend. 
Doe  V.  Franklin,  7  Taunt.  9,  and  see  Doe  v.  Dyer,  3  Dowl.  696. 
And  on  the  other  hand,  where  the  landlord  was  admitted  to 
defend  alone,  and  died  pending  the  action,  having  devised  all 
his  real  estates  to  B,  the  court  upon  application,  (it  appearing 
that  the  statute  of  limitations  would  prevent  the  lessor  of  the 
plaintiff  from  bringing  a  fresh  ejectment),  gave  him  leave  to 
sign  judgment  against  the  casual  ejector,  and  to  issue  execu- 
tion thereon,  unless  B.  would  appear  and  defend  the  action  as 
landlord.     Doe  v.  Gruhh,  5  B.kC.  457. 

But  although  the  statute  in  this  respect  names  the  landlord 
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only,  the  courts  are  liberal  in  their  construction  of  it,  and  will 
allow  an  heir  to  come  in  and  defend,  although  he  have  never 
been  in  possession.  Doe  d.  Heblethwaite  v.  Roe,  3  T.  R.  783,  n. 
at  least   if  his  ancestor  were  last  seised ;   Per  Ld.  Kenyan, 

3  T,  R.  783 ;  or  a  remainderman,  if  the  particular  tenant 
were  last  seised ;  per  Ld,  Kenyan,  Id, ;  or  a  devisee  in  trust, 
although  he  have  never  been  in  possession,  unless  the  lessor 
of  the  plaintiff  will  consent  to  have  the  validity  of  the  will 
tried  in  an  issue  of  devisavit  vel  non ;  Lovelock  v.  Doncaster, 

4  T.  R.  122.  see  3  T.  R.  783;  or  a  raortagee  to  defend,  with 
the  mortgagor.  Doe  v.  Cooper,  8  T.  R,  645,  but  not  by  himself. 
Semb.  Id. 

The  rule  in  this  case  allows  the  landlord  to  defend  with  the 
tenant,  if  the  Intter  appear ;  or  if  he  do  not,  then  that  the 
landlord  may  appear  and  defend  alone,  upon  entering  into  the 
usual  consent  rule ;  and  the  plaintiff  may  in  the  mean  time 
sign  judgment  against  the  casual  ejector,  but  execution 
thereon  shall  be  stayed  until  the  court  shall  make  further 
oi^er  upon  the  subject.  See  Doe  v.  Bennett,  4  B.  &  C.  897. 
Where  there  were  four  actions,  all  upon  the  same  demises, 
but  against  different  sets  of  tenants,  and  upon  the  landlord's 
appearing  he  entered  into  but  one  rule  as  to  the  four,  treating 
the  whole  as  one  action :  the  court  held  his  consent  rule  to 
be  a  nullity,  and  that  the  lessor  of  the  plaintiff  had  a  right 
to  sign  judgment  against  the  casual  ejector.  Doe  d.  Faiih/ul 
V.  Roe,  7  Dowl.  718. 

Where  a  landlord  is  thus  let  in  to  defend,  he  will  not  be 
allowed  at  the  trial  to  object  that  the  occupiers  have  not 
received  notice  to  quit  from  the  lessor  of  the  plaintiff.  Doe 
V.  Creed,  5  Bing.  327.  And  on  the  other  hand,  he  cannot 
avail  himself  of  any  defence,  which  the  tenant  would  have 
been  precluded  from  setting  up.  Doe  v.  Birchmore  et  al,,  8 
Law  J.  108,  qb.    Doe  v.  Mizen,  2  Moody  &  R.  56. 


CHAPTER  II. 

The  Landlord* s  Remedy  for  Injury  to  his  Reversion, 

In  what  cases.']  In  all  cases  where  there  are  tenant  and 
reversioner  of  lands  or  houses,  &c., — for  all  injuries  to  the 
land  or  house,  &c.,  for  which  the  tenant  may  maintain  either 
trespass  or  case,  the  reversioner  may  maintain  case,  if  the 
injury  be  of  such  a  permanent  nature  as  to  be  prejudicial  to  the 
reversion.  1  Arch.  N.  P,  593.  Thus  a  landlord  may  maintain 
an  action  on  the  case  against  a  stranger,  for  obstructing  the 
lights  of  his  house,  in  the  occupation  of  his  tenant ;  Shadwell 
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Y.  Hutchinson,  2  fi.  &  Ad.  91,  Moody  &  M.  350.  Turner  et  al^ 
V.  Sh^ld  and  Rotkeram  Railway  Co.,  10  Mees.  &  W.  425  ; 
for  if  the  landlord  wished  to  sell  his  reversion,  such  an  ob- 
struction would  lessen  the  value  of  it.  Jesser  v.  Gifford,  4 
Burr,  2141.  So,  a  landlord  may  sue  for  an  injury  done  to  his 
house,  in  the  occupation  of  a  tenant,  arising  from  the  defend- 
ant's neglect  to  scour  a  water-course  in  a  close  adjoining,  by 
reason  of  which  the  water-course  was  obstructed,  the  water 
poured  back,  and  the  water  from  the  course  ran  into  the  house, 
and  damaged  it ;  BeU  v.  Twentyman,  1  Q.  B.  766 ;  or  for  an 
injury  done  to  it,  by  mining  under  it ;  Raine  v.  Alderson,  4 
Bing,  N.  C.  702 ;  or  for  an  injury  done  to  it,  by  raising  the 
pavement  so  much  in  front  of  it,  as  to  block  up  the  entrance 
and  the  lower  windows  of  it.  Leader  y.  Moxonet  al.,  3  Wils, 
461.  So,  where  a  person  built  the  roof  of  his  house  with 
eaves,  which  discharged  the  rain  water  by  means  of  a  spout 
into  an  adjoining  yard,  belonging  to  the  plaintiff,  but  in  the 
occupation  of  a  tenant, — ^this  was  holden  such  an  injury  to  the 
reversion,  for  which  the  plaintiff  might  maintain  an  action. 
Tucker  v.  Newman,  II  Ad.  8t  El.  40. 

But  a  landlord  cannot  maintain  an  action  on  the  case  against 
a  stranger,  merely  for  entering  upon  his  land  in  the  occupation 
of  a  tenant,  although  that  entry  was  made  in  exercise  of  an 
aUeged  right  of  way ; — such  an  act,  during  the  tenancy,  not 
being  necessarily  injurious  to  the  reversion.  Baxter  v.  Taylor, 
4  £.  &  Ad.  72.  And  where  two  houses  were  connected  by  a 
party  wall,  and  the  owner  of  one  of  them  pulled  down  his 
house,  without  shoring  up  that  of  his  neighbour,  in  conse- 
quence of  which  the  latter  house  was  injured,  and  partly  fell 
down  :  it  was  holden  that  the  landlord  of  the  latter,  could  not 
maintain  an  action  on  the  case  against  the  owner  of  the  former, 
to  recover  damages  for  this  injury,  without  proving  that  he 
had  a  right  to  have  his  house  supported  by  the  defendant's 
house,  or  that  he  was  entitled  to  previous  notice  of  the  pulling 
down  of  the  house,  in  order  that  he  might  have  an  opportu- 
nity himself  of  shoring  up  the  house  in  the  occupation  of  his 
tenant.    Peyton  et  cU.  v.  Mayor  of  London,  9  B.  &  C.  725. 


Declaration, 

In  the  Queen's  Bench,  the  grievances  by  the  defendant  as 

The day  of 1846.  hereinafter    mentioned,   a    certain 

Middlesex,  to   wit :    J.  S.,  the  messuage  and  dwelling-house,  with 

plaintiff  in  this  suit,  by  A.  B.  his     the  appurtenances,  situate  at , 

attorney,  complains  of  J.  N.,  the  was  in  the  possession  and  occupa- 
defendant  in  this  suit,  who  has  been  tion  of  one  E.  F.,  as  tenant  thereof 
summoned  to  answer  the  plaintiff,  to  the  plaintiff,  the  reversion  there- 
in an  action  of  trespass  upon  the  of  then  and  still  belonging  to  the 
caae:  For  that  whereas  before  and  plaintiff:  Yet  the  defendant,  well 
at  the  time  of  the  committing  of  knowing  the  same,  but  contriving. 
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and  wro&KfuIIy  and    unjustly  in-  Iloenoe  and  against  the  will  of  th^- 

tending,  to  ii\)are,  pr^udioe  and  plainUff,  [k^re  state  the  tre^^au^ 

aggrieve  the  plaintiff  in  his  reyer-  muUance  cr  other  iulffeet  of  com- 

•ionary  estate  and  interest  of  and  i»toinf:]  By  means  of  wfaidi  said  seve- 

in  the  said  messaage  and  dwelling-  ral  premises,  he  the  plaintiff  hasbeoi 

house  with  the  appurtenances,  whilst  and  isgreatly  iqJured,pr^udicedaBd 

the  said  messuage  and  dwelling-  aggrieved  in  his  reversionary  estate 

house  was  so  in  the  possession  and  oc-  and  interest  of  and  in   the  said 

eupation  of  the  said  E.  F.,  as  tenant  messuage  and  dwelling-house,  with 

tiiereof  to  the  plaintiff,  and  whilst  the  appurtenances,  so  in  the  posees- 

he  the  plaintiff  was  so  interested  sion  and  occupation  of  the  said  E* 

tiierein  as  aforesaid,  to  wit,  on ,  F.,  as  tenant  thereof  to  the  plaintiff 

and  on  divers  other  days  and  times  as  aforesaid  :  to  the  plaintiff's  da- 

hetween  that  day  and  the  day  of  mage  of  £ ;  and  thereupon  he 

commencing  this  action,  wrongfully  brings  suit,  &c. 
and  unjustly,  without  the  leave  or 

The  declaration  must  either  allege  the  act  to  have  been 
done,  to  the  damage  of  the  reversion,  or  must  state  an  injury 
of  such  a  permanent  nature  as  to  be  necessarily  injurious  to 
the  reversion,— otherwiee  the  defendant  may  demur  or  move 
in  arrest  of  judgment.  Therefore  where  the  plaintiff  declared 
as  reversioner  of  a  yard  and  part  of  a  wall,  which  £.  F.  occu- 
pied as  tenant  to  him,  and  that  the  defendant  on,  &c.  and  on 
divers  days,  &c.  wrongfully  placed  on  the  said  part  of  the  wall 
quantities  of  bricks  and  mortar,  he.,  and  thereby  raised  it  to  a 
greater  height  than  before,  and  placed  divers  pieces  of  timber, 
&c.  on  the  said  wall,  overhanging  the  yard :  by  means  of  which 
said  several  premises  the  plaintiff  during  all  the  time  lost  the 
use  of  the  said  part  of  the  wall,  and  also  by  means  of  th& 
timber,  &c.  overhanging. the  yard,  quantities  of  rain  and  mois- 
ture flowed  from  the  ^1  upon  the  yard,  and  thereby  the  yard 
and  the  said  part  of  the  wall  have  been  injured,  to  the  damage 
of  the  plaintiff,  Ac, — without  stating  that  his  reversion  was 
prqudiced : — ^the  court,  upon  application,  arrested  the  judg- 
ment.   Jackson  V.  Pesked,  I  M,&S.  234. 


General  Issue  and  Evidence, 

In  the  Queen's  Bench.  above  laid  to  his  charge,  in  manner 

The day  of a. i>.  1840.  and  form  as  the  plaintiff  has  above 

The  said  defendant,  by  G.  thereof  complained   against   him  ; 

\  his  attorney,  says  that  he  and  of  this  he  the  defendant  puts 

not  guilty  of  the  premises  himself  upon  the  country,  Jcc. 


J.  N.V    1 

ats.    >D. 
J.S.  )is] 


Evidence. 


Under  this  plea,  the  plaintiff  must  prove  the  wrongful  act 
alleged  to  be  done ;  R.G.H.4  W.  4,  pt,  2  and  4  ;  and  the  tenant 
or  occupier  of  the  premises  will  be  a  competent  witness  to 
prove  it.  Doddington  v.  Hudson,  I  Bing.  257.  6  4r  7  rict. 
c.  85,  t,  I. 


For  Injury  to  his  Reversion.  243 


General  Traoenet. 

If  the  defendant  would  put  the  plaintiff  to  the  proof  of  any 
part  of  the  indacement  in  the  declaration,  he  must  traverse  it. 
If  he  trayerse  the  tenancy,  the  plaintiff  must  prove  it ;  and  in 
that  case,  if  the  demise  were  in  writing,  the  plaintiff  must 
produce  and  prove  it,  in  the  ordinary  way.  Cotterill  v.  Hobby, 
A  B.  ^  C.  465.  Where  the  declaration  stated  the  premises 
to  be  in  the  occupation  of  S.  P.,  as  tenant  thereof  to  the 
plaintiff,  and  it  was  proved  that  the  premises  had  been  let  to 
S.  P.  by  a  cestui  que  trust,  to  whom  he  had  paid  rent,  the 
plaintiff  being  the  trustee :  this  was  holden  to  be  no  variance, 
as  the  legal  estate  was  in  the  plaintiff,  and  the  cestui  que  trust 
must  be  deemed  his  agent  or  bailiff  for  the  letting  of  the  pre- 
mises. VaUance  v.  Saoas^e,  7  Bing,  595.  And  an  averment 
that  the  premises  were  in  the  occupation  of  A.  B.  and  C.  D., 
is  proved,  by  showing  that  they  were  in  their  occupation  at  the 
time  of  the  injury,  though  the  tenancy  had  been  since  changed 
before  action  brought.     Vowles  v.  Af i/ter,  3  Taunt.  137. 


Special  Pleas. 

The  defendant  may  in  general  plead  any  special  plea,  which 
would  be  an  answer  to  an  action  by  the  tenant  in  possession 
for  the  same  injury.  See  Fovlke$  v.  Scarf e  et  al.,  4  Man.  & 
Gr.  1 26, 1  Dowl.  N.  C.  69 1 .  But  where  the  action  was  brought  for 
permitting  a  water-course  on  the  defendant's  premises  to  be 
obstructed,  for  want  of  proper  cleansing,  whereby  the  water 
was  penned  back,  and  ran  into  and  damaged  the  plaintiff's 
house, — it  was  holden  to  be  no  plea  to  say  that  a  wall,  part 
of  the  plaintiff's  premises,  and  near  unto  the  water-course» 
became  ruinous  by  the  neglect  of  the  plaintiff's  tenant  in 
possession,  and  fell  into  the  water-course  and  obstructed  the 
same;  for  unless  it  could  be  shown  that  the  plaintiff  was 
bound  to  keep  the  wall  in  repair,  he  could  not  be  answerable 
for  any  injury  done  by  it ;  and  a  default  in  the  tenant,  could 
be  no  answer  to  an  action  by  the  landlord.  Bell  v.  Ticentyman, 
1  Q.  B.  766.  So,  it  is  no  answer  to  say,  that  he  repaired,  &c. 
as  soon  as  he  had  notice  of  the  injury,  or  as  soon  as  possible 
after  the  injury ;  for  he  became  liable  to  the  action,  at  the 
very  time  the  injury  occurred.  Id.  So,  where  the  action  was 
for  an  injury  occasioned  by  the  non-repair  of  a  gutter  running 
through  a  close  of  the  plaintiff  to  the  defendant's  mill,  where- 
by the  water  oozed  through,  and  carried  away  the  soil  of  the 
close :  it  was  holden  no  plea  to  say  that  the  gutter  became  out 
of  repair,  in  consequence  of  the  wrongful  act  of  the  tenant  in 
possession  of  the  close,  in  penning  back  the  water  for  the 
m  2 
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purpose  of  watering  his  meadow.  Ld,  Egremont  v.  Pulman, 
Moody  &  M.  404.  So,  where  a  landlord  brought  an  action  for 
an  injury  to  his  reversion  in  a  house,  by  obstructing  the  lights, 
and  obtained  only  nominal  damages,  on  the  ground  that  the 
obstruction  could  be  immediately  removed;  afterwards,  the 
obstruction  not  being  removed,  he  brought  a  second  action, 
to  which  the  defendant  pleaded  the  judgment  in  the  former 
action :  it  was  argued  for  the  defendant,  that  although  the 
tenant  in  possession  might  bring  successive  actions  for  the 
continuance  of  such  a  nuisance,  yet  the  landlord  could  not ; 
for  as  he  claimed  damages  for  the  injury  to  his  reversion,  he 
could  not  have  damages  twice  assessed  for  the  one  injury : 
but  the  court  held  that  if  the  creating  of  the  obstruction  in 
the  first  instance  was  an  injurj^  to  the  reversion,  the  continu- 
ance of  it  must  be  so  likewise;  the  continuance  would,  in  fact, 
render  the  proof  of  title  more  difficult  at  a  future  time,  not- 
withstanding the  former  recovery,  Shadu)ell  v.  Hutchinson, 
2  B.  &  Ad.  97. 


CHAPTER  III. 

The  Landlord's  Remedies  against  the  Sheriff. 

Section  I. 

Action  against  the  Sheriff,  for  not  taking  a  Replevin  Bond, 

By  Stat.  11  G.  2,  c.  19,  s.  22,  to  prevent  vexatious  replevins 
of  distresses  taken  for  rent,  it  is  enacted  that  "  all  sheriffs  and 
other  officers,  having  authority  to  grant  replevins,  may  and 
shall,  in  every  replevin  of  a  distress  for  rent,  take  in  their  own 
names,  from  the  plaintiff  and  two  responsible  persons  as  sure- 
ties, a  bond  in  double  the  value  of  the  goods  distramed,  (such 
value  to  be  ascertained  by  the  oath  ol  one  or  more  credible 
witness  or  witnesses  not  interested  in  the  goods  or  distress, 
which  oath  the  person  granting  such  replevin  is  hereby  au- 
thorized and  required  to  administer,)  and  conditioned  for 
prosecuting  the  suit  with  effect  and  without  delay,  and  for 
duly  returning  the  goods  and  chattels  distrained  in  case  a 
return  shall  be  awarded, — before  any  deliverance  be  made  of 
the  distress ;  and  that  such  sheriff  or  other  officer  as  aforesaid, 
taking  any  such  bond,  shall,  at  the  request  and  costs  of  the 
avowant  or  person  making  conuzance,  assign  such  bond  to  the 
avowant  or  person  aforesaid,  by  indorsing  the  same  and  attest- 
ing it  under  his  hand  and  seal  in  the  presence  of  two  or  more 
credible  witnesses,  which  may  be  done  without  any  stamp, 
provided  the  assignment  so  indorsed  be  duly  stamped  before 
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any  action  brought  thereupon ;  and  if  the  bond  so  taken  and 
assigned  be  forfeited,  the  avowant  or  person  making  conu- 
zance  may  bring  an  action  and  recover  thereupon  in  his  own 
name ;  and  the  court  where  such  action  shall  be  brought  may 
by  a  rule  of  the  same  court  give  such  relief  to  the  parties 
upon  such  bond  as  may  be  agreeable  to  justice  and  reason, 
and  such  rule  shall  have  the  nature  and  effect  of  a  defeazance 
to  such  bond." 

The  landlord's  remedy  against  the  sheriff,  if  he  neglect  to 
take  a  replevin  bond  before  he  replevies  goods  distrained,  is, 
by  action  on  the  case.  Where  a  landlord  applied  for  an  at- 
tachment against  the  sheriff,  for  not  taking  a  replevin  bond, 
the  court  refused  it,  saying  that  his  proper  remedy  was  by 
action.     R.  v.  Lewis,  2  7*.  /2.  617. 


Declaration. 


In  the  Queen's  Bench, 

The day  of A.  d.  1848. 

Middlesex,  to  wit :  J.  S.  the 
plainUfT  in  this  suit,  by  A.  B.  liis 
•Uomey,  complains  of  J.  N.,  the 
defendant  in  this  suit,  who  has 
been  summoned  to  answer  the 
plaintiff,  in  an  action  of  trespass  on 
the  case :  For  that  whereas  the  said 

plaintiff  heretofore,  to  wit,  on , 

in  a  certain  close,  situate,  &c.,  took 
and  distrained  divers  [large  quan- 
tities of  potatoes,  then  planted  and 
gfowiniT  in  the  said  close,]  of  great 

Tslue,  to  wit,  of  the  value  of  £ 

of  lawful  money,  as  a  distress  for 
certain  arrears  of  rent,  to  wit,  for 

the  sum  of  £ ,  of  lilce  lawfltl 

money,  then  due  and  owing  from 
one  £.  F.,  to  the  plaintiff,  for  the 
rent  of  the  said  premises  with  the 
a^urtenances,  by  virtue  of  a  cer- 
tain demise  tht'reof  theretofore  made 
to  the  said  £.  F.,  rendering  rent 
for  the  same.  And  the  plaintiff 
then  detained  the  said  [potatoes]  so 
taken  and  distrained  for  the  cause 
aforesaid,  according  to  the  laws 
and  customs  of  this  realm,  until 
the  defendant,  then  being  sheriff 
of  the  said  county  of ,  after- 
wards, to   wit,   on  aforesaid 

and  within  his  bailiwick  qs  such 
sheriff,  on  the  complaint  of  the  said 
E.  F.,  made  to  him  the  defendant, 
•o  tlien  being  such  slieriff  as  afore- 
said, against  the  plaintiff  in  that 
behalf,  and  under  colour  of  his 
office  of  sucli  sheriff  as  aforesaid, 
caused  the  said  goods  and  chattels 
to  be  replevied  and  delivered  to 


the  said  £.  F.,  and  then  made 
deliverance  of  the  said  distress  to 
the  said  E.  F.  And  the  plaintiff  in 
fact  further  saitli  that  at  the  then 
next  county  court  of  the  said  sheriff, 
to  wit,  at  the  county  court  of  the 
said  sheriff  holden  in  and  for  the 

said  county  of ,on ,  before 

the  then  suitors  of  the  said  court, 
the  said  £.  F.  did  appear,  and 
then  in  the  same  court,  with- 
out the  writ  of  our  said  Lady  the 
Queen,  levied  his  plaint  against  the 
plaintiff  for  the  taking  and  unjustly 
detaining  of  the  said  goods  and 
chattels  ;    and  afterwards,  to  wit, 

on last  aforesaid,  the  plaintiff 

did  duly  appear  in  and  before  the 
said  court  to  answer  the  said  E.  F., 
in  the  plea  of  his  said  plaint ;  and 
such  proceedings  were  thereupon 
had  in  the  said  plea,  that  after- 
wards, to  wit,  at  the  next  county 
court  of  the  defendant  as  such 
sheriff  as  aforesaid,  holden  in  and 

for  the  said  county  of ,  on 

aforesaid,  before  the  snid  then  suit- 
ors of  tlie  said  court,  the  said  £.  F. 
did  not  duly  prosecute  his  suit,  and 
it  was  then  duly  considered  in  and 
by  the  said  last  mentioned  court, 
that  the  said  £.  F.,  should  take 
nothing  by  his  said  plaint,  but  that 
he  and  his  said  pledges  to  prosecute 
should  be  in  mercy,  &c.,  and  that 
the  plaintiff  should  have  a  return 
of  the  said  goods  and  chattels :  as 
by  the  remembrance  and  proceed- 
ings thereof,  still  remaining  in  the 
said  court,  more  fUIly  and  at  large 
appears.    And  although  it  was  tlie 
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duty  of  the  defendant  as  radi 
sheriff  as  aforesaid,  before  his 
makini;  deliverance  of  the  said 
dintress,  to  the  said  E.  F.,  as  afore- 
said, in  pursuance  of  the  statute  in 
such  case  made  and  provided,  to 
take  from  the  said  £.  F.  and  two 
responsible  persons  as  sureties,  a 
bond  in  double  the  value  of  the 
said  goods  and  chattels  so  distrain- 
ed as  aforesaid,  conditioned  for  the 
prosecuting  of  the  suit  of  replevin 
of  the  said  E.  F.,  for  the  taking  of 
the  said  goods  and  chattels,  with 
effect  and  without  delay,  and  for 
duly  returning  the  goods  and  chat- 
tels so  distrained,  in  case  a  return 
should  be  awarded, —  nevertheless 
the  defendant,  so  being  such  sheriff 
as  aforesaid,  not  regarding  his  duty 
in  that  behalf,  but  contriving  and 
wrongfully  and  unjustly  intending 
to  injure  the  plaintiff,  and  to  de- 
prive him  of  the  benefit  of  his  said 
distress,  and  of  the  means  of  ob- 
taining satisfaction  for  the  said 
arrears  of  rent  so  due  and  owing 
as  aforesaid,  did  not,  nor  would, 
before  his  making  deliverance  of 
the  said  distress  to  the  said  £.  F., 
as  aforesaid,  take  from  the  said 
£.  F.,  and  two  responsible  persons 


as  sureties  as  aforesaid,  such  a 
bond  as  aforesaid,  conditioned  as 
aforesaid,  but  wrongfully  and  inju- 
riously wholly  omitted  and  neglect- 
ed so  to  do.  And  the  plaintiff  in 
fact  saith,  that  he  hath  not  as  yet 
obtained  a  return  of  the  said  goods 
and  chattels  so  distrained  as  afore- 
said, or  any  or  either  of  them,  or 
any  part  thereof,  and  the  said  ar- 
rears of  rent  have  not,  nor  hath 
any  part  thereof,  as  yet  been  paid 
to  him  the  plaintiff,  nor  hath  be 
the  said  £.  F.,  hitherto  answered 
to  the  plaintiff  for  the  value  of  the 
said  goods  and  chattels  so  distrain- 
ed as  aforesaid,  or  any  or  either 
of  them,  or  any  part  thereof,  and 
by  reason  of  the  premises  the 
plaintiff*  hath  been  and  is  whoUj 
deprived  of  the  said  goods  and 
chattels  so  distrained  as  aforesaid, 
and  of  the  benefit  of  the  said  dis- 
tress, and  of  the  means  of  satisfy- 
ing the  said  arrears  of  rent,  and  his 
costs  and  charges  by  him  expended 
in  and  about  the  endeavouring  to 
obtain  satisfaction  thereof,  and  a 
return  of  the  said  goods  and  chat- 
tels :  To  the  plaintiff's  damage  of 

£ ,   and   thereupon   he  biings 

suit,  tec. 


If  there  be  any  difficulty  in  proving  that  the  sheriff  did  not 
take  a  replevin  bond,  add  a  count  for  his  not  having  assigned 
the  bond  upon  request,  if  that  be  the  fact. 


Qeneral  Issue. 


In  the  Queen's  Bench. 

The day  of a.  d.  1846. 

J.  N.')  The  said  defendant,  by  C. 
ats.   S  D.,  his  attorney,  says  that 
J.  8.  )  he  is  not  guilty  of  the  pre- 
mises above  laid  to  his  charge,  in 


manner  and  form  as  the  plaintiff 
has  tfbove  thereof  complained 
against  him;  and  of  this  he  the 
defendant  puts  himself  upon  the 
country,  &c. 


Evidence, 


By  R.  G.  H.  4  W.  4,  pt.  2,  s.  4,  "  In  actions  on  the  casc^ 
the  plea  of  Not  Guilty  shall  operate  as  a  denial  only  of  the 
breach  of  duty  or  wrongful  act,  alleged  to  have  been  com- 
mitted by  the  defendant,  and  not  of  the  facts  stated  in  the 
inducement ;  and  no  other  defence  than  such  denial  shall  be 
admissible  under  that  plea ;  all  other  pleas  in  denial  shall  take 
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issue  on  some  particular  matter  of  fact  alleged  in  the  dedara* 
tion."  Under  this  plea,  therefore,  the  plaintiff  will  have  to 
prove, — 

1.  That  the  defendant  did  not  take  any  replevin  bond. 
Goiieral  evidence  of  this  negative,  will  be  sufficient,  the  de- 
fendant having  it  in  his  power  to  prove  the  affirmative ;  and 
the  plaintiff  may,  if  he  will,  call  the  under-sheriff  or  replevin 
clerk,  who  would  have  taken  such  bond,  if  any  were  taken, 
to  prove  that  none  was  taken. 

2.  If  a  count  be  added  for  not  assigning  the  bond,  evidence 
must  be  given  of  an  application  at  the  sheriff's  office  for  such 
assignment,  and  that  it  was  refused.  This  also  may  be  used 
as  some  evidence,  that  no  bond  was  in  fact  given. 

3.  The  damages.  And  for  this  purpose  it  is  necessary  to 
prove  the  single  value  of  the  goods  replevied ;  for  to  the  extent 
of  the  double  value  the  defendant  will  be  liable.  See  11  G.  2, 
c.  19,  ».  22,  ai^,  p.  244,  arid  see  the  next  section.  The  plaintiff 
should  also  prove  the  amount  of  rent  in  arrear  at  the  time  of 
the  distress,  if  that  be  not  already  found  in  the  replevin  suit ; 
for  beyond  that  amount,  and  the  costs  in  the  replevin  suit,  he 
will  not  be  entitled  to  recover. 

4.  That  a  writ  de  retomo  habendo  was  sued  out  in  the 
replevin  suit,  and  ntAiZ  returned ;  and  that  the  rent  and  the 
-costs  of  the  replevin  suit  have  not  been  paid. 

General  Traverse, 

The  only  matter  in  the  inducement,  seemingly,  which  the 
defendant  may  traverse,  is,  the  fact  of  the  defendant  having 
replevied  the  goods  ;  for  a  traverse  of  the  distress,  or  of  the 
rent  being  due,  would,  it  seems,  be  immaterial.  And  the  £act 
of  the  replevin,  may  be  proved  by  the  under-sheriff  or  replevin 
derk,  who  made  it. 

Section  II. 

Action  against  the  Sheriff ,  for  taking  Inst^jffkient  Pledges  in 
Replevin, 

In  what  casesJ]  The  stat  11  G.  2,  c.  19,  s.  22,  requires  "ail 
sheriffs  and  other  officers,  having  authority  to  grant  replevins," 
to  take  from  the  party  replevying  "  and  two  responsible  persons 
as  sureties,"  a  bond  in  double  the  value  of  the  goods  distrained* 
conditional  in  manner  mentioned  in  the  Act,  ante,  p.  244.  If 
he  neglect  his  duty  in  this  respect,  the  landlord's  only  remedy 
is  by  action  upon  the  case  against  the  sheriff,  whose  under- 
sheriff  or  replevin  clerk  took  the  bond.  The  court  will  not 
interfere,  by  rule,  to  make  the  sheriff  pay  even  the  costs  in- 
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curred  by  the  landlord  in  the  replevin  suit.  Tesseyman  v. 
Gildart,  1  New  Rep.  292.  An  action  on  the  case  will  also  lie 
against  the  sheriff,  if  he  lose  the  replevin  bond ;  and  this  even 
although  the  landlord,  the  defendant  in  the  replevin  suit,  elected 
to  proceed  on  stat.  17,  C.  2,  c.  7,  and  to  have  judgment  for  the 
arrears,  instead  of  having  judgment  de  retomo  habendo. 
Perreau  v.  Beavan,  5  B.  &  C.  284. 

This  action,  for  taking  insufficient  pledges,  may  be  brought 
after  the  avowant,  or  person  making  cognizance,  has  sued  the 
principal  and  sureties  in  the  replevin  bond,  and  they  have  been 
found  insolvent  or  insufficient ;  for  taking  an  assignment  of 
the  replevin  bond,  is  no  waiver  of  any  proceedings  against  the 
sheriff,  as  it  is  in  the  case  of  a  bail  bond.     1  Saund.  195,/. 

By  and  against  whom."]  The  action  must  be  brought  by  the 
avowant  in  the  replevin  suit,  if  there  have  been  an  avowry,  or 
if  not,  then  by  the  party  making  cognizance.  Page  v.  Earner, 
I  B.ScP.  378. 

The  action  must  be  brought  against  the  sheriff  or  principal, 
who,  or  whose  deputy,  replevied  the  goods.  By  stat.  of  Marl- 
bridge  (62  H.  3),  c.  21,  the  authority  to  make  replevins  was 
given  to  sheriffs;  and  by  stat.  1  &  2  Ph.  &  M.,  c  18,  they  are 
required  each  to  make  four  deputies  for  this  purpose,  at  differ- 
ent places  in  their  bailiwick,  not  distant  more  than  twelve 
miles  from  each  other.  But  mayors  of  boroughs,  in  some  in- 
stances, have  this  authority,  either  by  custom  or  by  charter. 
See  Bac.  Abr.  Replevin  C. 


Declaration. 

In  the  Queen's  Bench.  tiff  then  detained  the  said  [potatoes  J 

The day  of ,  A.  d.  1840.  so  taken  and  distrained  for  the  cause 

Middlesex,  to  wit :  J.  S.,  the  plain-  aforesaid,  according  to  the  laws  and 
tiff  in  this  suit,  by  A.  B.,  his  attorney,  customs  of  this  realm,  until  the  de- 
complains  of  J.  N.,  the  defendant  in  fendant,  then   being  sheriff  of  the 

this  suit,  who  has  been  summoned  said  county  of  ,  afterwards,  to 

to  answer  the  plaintiff  in  an  action  wit,  on  aforesaid,  and  within 

of  trespass  on  the  case :  for  that  his  bailiwick  as  such  sheriff,  on  the 

whereas  the  said  plaintiff  heretofore,  complaint  of  the  said  £.F.  made  to 

to  wit,  on ,  in  a  certain  close,  him   the   defendant  so  then  being 

situate,  &c.,   took  and   distrained  such  sheriff  as  aforesaid,  against  the 

divers  [large  quantities  of  potatoes,  plaintiff  in  that  behalf;  and  under 

then  planted   and   growing  in  the  colour  of  his  office  of  such  sheriff 

said  close,]  of  great  value,  to  wit,  of  as  aforesaid,  caused  the  said  good» 

the  value  of  ^ of  lawful  money,  and  chattels  to  be  replevied  and  de- 

as  a  distress  for  certain  arrears  of  livered  to  the  said  E.F.,  and  then 

rent,  to  wit,  for  the  sum  of  £ made  deliverance  of  the  said  dls- 

of  like  lawful  money,  then  due  and  tress  to  the  said  £.  F.  And  the  plain- 
owing  from  one  £.  F.  to  the  plaintiff,  tiff  in  fact  further  saith,  that  at  the 
for  the  rent  of  the  said  premises  then  next  counfy  court  of  the  said 
with  the  appurtenances,  by  virtue  of  sheriff,  to  wit,  at  the  county  court  of 
a  certain  demise  thereof  theretofore  the  said  sheriff,  holdeu  in  and  for 

made  to  the  said  E.  F.,   rendering  the   said  county  of  ,  on , 

rent  for  the  same.     And  the  plain-  befbre  the  then  suitors  of  the  said 
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court,  the  said  £.  F.  did  appear,  and 
then  in  the  same  court,  without  the 
writ  of  our  said  lady  the  Queen, 
levied  his  plaint  against  the  plaintiff 
for  the  taking  and  unjustly  detaining 
of  the  said  goods  and  chattels,  and 
Afterwards,  to  wit,  on last  afore- 
said, the  plaintiff  did  duly  appear 
in  and  before  the  said  court,  to  an- 
swer the  said  £.F.  in  the  plea  of 
his  said  plaint ;  and  such  proceed- 
ings were  thereupon  had  in  the  said 
plea,  that  aftenvards,  to  wit,  at  the 
next  county  court  of  the  said  de- 
fendant, as  such  sheriff  as  aforesaid, 
holden  in  and  for  the  said  county  of 

,  on  aforesaid,  before  the 

then  suitors  of  the  said  court,  the 
said  £.  F.  did  not  duly  prosecute  his 
suit,  and  it  was  then  and  there  duly 
considered  in  and  by  the  said  last- 
mentioned  court,  that  the  said  £.F. 
should  take  nothing  by  his  said 
plaint,  but  Hiat  he  and  his  said 
pledges  to  prosecute  should  be  in 
mercy,  &c.,  and  that  the  plaintiff 
should  have  a  return  of  the  said  goods 
and  chattels ;  As  by  the  remembrance 
and  proceedings  thereof,  still  re- 
maining in  the  said  court,  more 
folly  and  at  large  apiiears;  And 
although  it  was  the  duty  of  the  de- 
fimdant,  as  such  sheriff  as  aforesaid, 
before  his  making  deliverance  of  the 
said  distress  to  the  said  E.  F.  as 
aforesaid,  in  pursuance  of  the  sta- 
tute in  such  case  made  and  pro- 
rided,  to  take  from  the  said  £.  F. 
and  two  responsible  persons  as 
sureties,  a  bond  in  double  the  value 
of  the  said  goods  and  chattels  so 
distrained  as  aforesaid,  conditioned 
for  the  prosecuting  the  suit  of  re- 
plevin of  the  said  E.  F.,  for  the 
taking  of  the  said  goods  and  chattels, 
with  effect  and  witliout  delay,  and 
for  duly  returning  the  goods  and 
chattels  so  distrained,  in  case  a  re- 
turn should  be  awarded ;  neverthe- 
less the  defendant,  so  being  such 
sheriff  as  aforesaid,  not  regarding 
his  duty  in  that  behalf,  but  con- 
triving and  wrongfully  and  UQJustly 
intending  to  iqjuretlie  plaintiff,  and 
to  deprive  him  of  the  benefit  of  his 
said  distress,  and  of  the  means  of 
obtaining  satisfaction  for  the  said 
arrears  of  rent  so  due  and  owing  as 
aforesaid,  did  not  nor  would,  before 
his  making  deliverance  of  the  said 
distress  to  tlie  said  E.F.  as  aforesaid, 
take  from  the  said  E.  F.  and  two 
responsible  persons  as  sureties  as 
m 


aforesaid,  such  a  bond  as  aforesaid, 
conditioned  as  aforesaid ;  but  on  the 
contrary  thereof,  he  tlie  said  de- 
fendant wrongfully  and  unjustly, 
before  the  replevying  and  delivery 
of  tlie  said  cattle,  goods  and  chattels 
as  aforesaid,  to  wit,  on afore- 
said, did  take  in  the  name  of  him 
the  defendant,  as  such  sheriff  as 
aforesaid,  of  the  said  £.  F.  and 
two  other  persons,  to  wit,  G.H.  and 
I.K.,  a  certain  bond,  conditioned 
for  the  prosecuting  of  the  said  suit 
of  the  said  E.F.  with  efkct,  and 
without  delay,  and  for  duly  return- 
ing the  said  goods  and  chattels,  so 
distrained  as  aforesaid,  in  case  a 
return  thereof  should  be  awarded, 
as  a  bond  taken  m  pursuance  of  the 
said  statute ;  nevertlieless  the  plain- 
tiff in  fact  saith,  that  the  said  G.H. 
and  I.  K.,  so  taken  as  sureties  as 
aforesaid,  at  the  time  of  their  be- 
coming pledges  and  sureties  in  that 
behalf  as  aforesaid,  were  not  good, 
able,  sufficient,  or  responsible  sure- 
ties for  prosecuting  ttie  said  suit 
with  effect  and  without  delay,  or  for 
duly  returning  the  said  cattle,  goods 
and  chattels  so  distrained  as  afore- 
said in  case  a  return  thereof  should 
bea(]Uudged;  but  the  said  G.H.  and 
I.  K.,  at  the  time  of  tlieir  becoming 
such  sureties  as  aforesaid,  were,  and 
each  of  them  was  and  ever  since 
hath  been,  and  they  still  are,  wholly 
insufficient  for  that  purpose,  nor 
have  the  said  goods  and  chattels,  or 
any  or  either  of  them,  or  any  part 
thereof,  as  yet  been  returned  to  the 
plaintiff,  nor  have  the  said  arrears 
of  rent,  or  any  part  thereof,  been  as 
yet  paid  or  satisfied  to  the  plaintiff, 
nor  hath  the  said  judgment  been  yet 
in  any  way  satisfied,  nor  bath  the 
said  E.  F.  hitherto  answered  to  the 
plaintiff  for  the  value  of  the  said 
goods  and  chattels  so  distrained  as 
aforesaid,  or  any  or  either  of  them, 
or  any  part  tliereof;  by  meann  of 
which  said  premises,  he  the  plaintiff 
hath  been  and  is  wholly  deprived  of 
the  said  goods  and  chattels,  and  of 
the  benefit  of  the  said  distress,  and 
of  the  means  of  satisfying  the  said 
arrears  of  rent,  and  the  said  costs 
and  charges  by  him  in  that  behalf 
expended  in  and  about  his  said  suit 
in  that  behalf,  and  in  and  about  the 
endeavouring  to  obtain  a  return  of 
the  said  cattle,  goods  and  chattels. 

To  the  plaintiffs  damage  of  £ ; 

and  thereupon  he  brings  suit.  Sec. 
3 
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It  is  not  necessary  to  name  the  suitors  in  the  county  court, 
before  whom  the  plaint  was  levied,  &c. ;  or  if  t)ie  names  be 
inserted,  they  may  be  rejected  as  surplusage,  and  a  variance 
between  the  declaration  and  proof,  in  this  respect,  will  be  im- 
niaterial.    Draper  v.  Garratt,  2  B.  &  C.  2. 

Also,  it  is  not  necessary  to  allege  that  a  writ  de  retomo 
habendo  issued,  nor  is  it  necessary  that  such  a  vnit  should  issae* 
to  enable  the  plaintiff  to  bring  the  action ;  Perreau  v.  Beavan, 
5  B,  &  C.  284 ;  although  it  is  otherwise,  where  the  distress  is 
for  damage  feasant.    Hucker  v.  Gordon,  1  Cr,  &  M.  68. 


General  Itsue  and  Evidence. 

The  general  issue  is  the  same  as  the  form  ante,  p.  246.  Under 
this  plea,  the  plaintiff  must  prove, — 

1.  The  bond.  If  the  plaintiff  have  taken  an  assignment  of 
it,  the  bond  must  be  produced;  See  Jqffery  v.  Bastard,  4  Ad, 
&  El,  823 ;  but  it  is  not  necessary  to  prove  it,  proof  of  the 
assignment  from  the  sheriff  being  sufficient  as  against  him. 
Barnes  v.  Lucas  et  al.,  Ry.  &  Af.  264.  If  the  plaintiff  have  not 
taken  an  assignment  of  it,  he  must  give  the  defendant  a  notice 
to  produce  it  at  the  trial :  if  he  produce  it,  it  may  be  put  in 
evidence,  without  proof;  Scott  v.  Waithman,  3  Stark.  168 ;  if 
he  do  not,  then  secondary  evidence  must  be  given  of  its  con- 
tents.    See  1  Arch,  N.P.2.    Arch.  PI.  &  Ev,  386,  378. 

2.  The  insufficiency  of  the  sureties.  This  may  be  proved  by 
the  sureties  themselves,  or  by  any  other  person  who  can  swear 
to  the  fact.  Their  being  in  debt,  and  upon  being  applied  to 
for  payment,  promising  to  pay,  but  not  afterwards  paying,  is 
good  evidence  in  this  respect.  Gwyllim  v.  Scholey,  6  Esp,  100. 
Even  evidence  of  general  reputation,  as  to  their  want  of  credit 
in  the  neighbourhood  of  their  respective  residences,  will  be 
received  in  proof  of  their  insufficiency.  Scott  v.  Waithman, 
.3  Stark,  168  ;  and  see  Saunders  v.  Darling,  Bui.  N.P.  60.  The 
sheriff,  however,  it  must  be  recollected,  is  not  to  be  considered 
as  warranting  the  sufficiency  of  the  sureties ;  he  is  only  liable 
for  a  neglect  of  duty,  either  of  himself  or  his  deputy,  when 
sued  in  this  action.  And  the  duty  of  the  sheriff,  and  of  his 
replevin  clerk  or  deputy,  with  reference  to  the  sureties  pro« 
posed,  is,  to  exercise  a  reasonable  discretion  in  deciding  upon 
their  sufficiency ;  and  it  is  for  the  jury  to  decide  whether  he 
has  used  that  discretion  or  not.  J^ery  v.  Bastard,  4  Ad.  & 
El.  823.  He  is  not,  indeed,  bound  to  go  out  of  his  office  to 
make  inquiries';  but  if  the  sureties  be  unknown  to  him,  he 
ought  to  require  information,  beyond  their  own  statement  as 
to  their  sufficiency.  Id.  And  where  persons  of  apparent 
respectability  were  brought  to  the  replevin  clerk,  as  sureties, 
by  the  attorney's  cierk  on  behalf  of  the  tenant  replevying,  their 
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•circamfttances  being  unknown  both  to  the  attorney's  clerk  and 
the  replevin  clerk,  but  the  latter  caused  the  sureties  to  make 
affidavit  in  detail  as  to  their  sufficiency,  with  which  he  was 
satisfied ; — in  an  action  afterwards  against  the  sheriflf  for  taking 
insufficient  sureties,  it  was  holden  that  the  jury  might  properly 
find  that  this  inquiry  did  not  excuse  the  sheriff.  Id.  See 
HnuUe  v.  Blades,  5  Taunt,  225.  So,  if  it  be  shown  that  the 
sheriff  or  his  replevin  clerk  had  notice  of  facts  from  which  the 
insufficiency  of  the  sureties  might  fairly  be  implied,  and,  con- 
sidering the  information  he  had,  that  he  did  not  act  with  rea^ 
sonable  caution,-— or  if  he  have  the  means  of  information 
within  his  power,  and  neglect  it, — ^the  sheriff  will  be  liable,  if 
the  sureties,  or  either  of  them,  turn  out  to  be  insufficient.  See 
Scott  ▼.  Waitkman,  3  Stark.  168. 
3.  The  damages,  as  in  the  last  case ;  see  ante,  p.  247. 


Damages, 

The  defendant  is  liable  to  the  extent  of  the  penalty,  but  not 
beyond  it,  that  being  the  greatest  amount  to  which  the  sure- 
ties would  have  been  liable.  J^ery  v.  Bastard,  4  Ad.  ft  EL 
823.  Evans  v.  Brander,  2  H.  Bl.  S-OO.  Paul  v.  Ooodluck,  2 
Bing.  N,  C.  224,  overruling  Yea  v.  Lethbridge,  4  T.  R.  433. 
Cancannen  v.  Lethbridge,  2  H.  Bl.  36.  And  even  within  this 
amount,  the  plaintiff  cannot  recover  the  expenses  he  has  been 
put  to,  in  suing  the  sureties,  unless  before  he  sued  them,  he 
gave  defendant  notice  of  his  intention  to  do  so.  Baker  y. 
Garratt,  3  Bing.  56. 


Section  III. 

Action,  8fc,  against  the  Sheriff  for  not  paying  Rent  due  to  a 
Landlord,  under  an  Eacecution  against  the  Tenant.     * 

In  what  cases."]  By  stat.  8  Anne,  c.  14,  s.  1,  no  goods  or 
chattels,  being  in  or  upon  any  messuage,  lands  or  tenements, 
leased  for  life  or  lives,  term  of  years,  at  will  or  otherwise,  shall 
be  liable  to  be  taken  by  virtue  of  any  execution,  on  any  pre- 
tence whatsoever,  unless  the  party,  at  whose  suit  the  said  exe- 
cution is  sued  out,  shall,  before  the  removal  of  such  goods 
from  off  the  said  premises  by  virtue  of  such  execution  or 
extent,  pay  to  the  landlord  of  the  premises  or  his  bailiff  such 
sum  as  is  due  for  the  rent  of  the  said  premises  at  the  time  of 
the  taking  such  goods  and  chattels  by  virtue  of  such  execution, 
provided  the  said  arrears  of  rent  do  not  amount  to  more  than 
one  year's  rent ;  and  in  case  the  said  arrears  shall  exceed  one 
year's  rent,  then  the  said  party,  at  whose  suit  such  execution 
is  sued  out,  paying  the  said  landlord  or  his  bailiff  one  year's 
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rent,  may  proceed  to  execute  his  judgment,  as  he  might  have 
done  before  the  making  of  this  Act ;  and  the  sheriff  shall  there- 
upon proceed  to  levy  and  pay  to  the  plaintiff,  as  well  the 
money  so  paid  for  rent,  as  the  execution  money. 

This  Act  of  course  extends  only  to  cases,  where  the  goods 
seized  in  execution  are  at  the  time  upon  the  demised  premises. 
But  it  extends  to  all  cases  of  demises,  where  the  landlord  is 
entitled  to  distrain  ;  and  a  lessee,  who  underlets  a  part  of  his 
premises,  (lodgings,  for  instance,)  to  an  under-tenant,  is  as 
much  within  the  protection  of  the  statute,  as  his  landlord. 
See  Thurgood  v.  Richardson  et  al.,  7  Bing.  428.  It  extends 
also  to  executions,  as  well  at  the  suit  of  defendants,  as  of 
plaintiffs.  Henckett  v.  Kimpson,  2  Wils,  140.  It  has  been  ex- 
tended also  to  goods  taken  under  a  writ  of  Pone  per  vcidios,  in 
the  county  palatine  of  Durham.  1 1  G.  4  &  1  fT.  4,  c.  11,  *.  1. 
So,  upon  a  special  capias  utlagatum,  it  has  been  holden  that 
the  landlord  is  entitled  to  his  rent ;  for  it  is  a  species  of  private 
execution.  St.  John's  College  v.  Murcott,  7  T.  R.  259.  And 
under  a  sequestration  from  a  court  of  Equity,  the  landlord  has 
been  holden  to  be  entitled  to  his  arrears  of  rent.  Dixon  x. 
Smith,  1  Sivanst.  467.  This  statute  however  extends  only  to 
cases,  where  the  tenancy  is  still  subsisting  at  the  time  of  the 
seizure.  And  therefore  where  the  landlord  brought  an  eject- 
ment against  the  tenant,  upon  the  proviso  in  his  lease  for 
je-entry  for  non-payment  of  rent,  laying  his  demise  on  the 
5th  December,  1815,  and  obtained  judgment  on  the  1st  July, 
1816  ;  on  the  same  day  a  writ  of  fi.  fa.  against  the  tenant  was 
lodged  with  the  sheriff  at  the  suit  of  a  third  party,  under 
which  he  seized  on  the  day  following;  after  which  aivrit  of 
possession  in  the  ejectment  was  delivered  to  him :  it  was  holden 
that  the  sheriff  could  not  allow  the  landlord  a  year's  rent  under 
the  fi.  fa. ;  for  by  the  ejectment  it  appeared  that  the  tenancy 
was  no  longer  subsisting,  but  that  the  execution  debtor  had 
be^  a  trespasser  since  the  5th  December  in  the  preceding  3rear. 
Hodgson  et  al.  v.  Gascoigne,  5  B.  Sc  A.  88. 

The  statute  says  that  the  party,  at  whose  suit  the  execution 
is  sued  out,  shall  pay  the  rent,  and  that  the  sheriff  shall  repay 
him  out  of  the  proceeds  of  the  levy.  But  as  it  is  the  sheriff 
who  removes  the  goods,  he  is  in  all  cases  deemed  the  party 
liable  to  the  landlord,  who  may  proceed  against  him  for  his 
rent,  either  by  application  to  the  court,  or  by  special  action 
on  the  case ;  Oreen  et  al.  v.  Atistin,  3  Camp.  260.  Palgrave  v. 
Windham,  1  Str.  212.  Riseley  v.  Ryle,  11  Mees.  &  W.  16.  See 
Duck  v.  Braddyl,  13  Price,  455.  Calvert  v.  Joliffe,  2  B.  &  Ad. 
418.  Reed  v.  Thoyts,  6  Mees.  &  fT.  412  ;  an  action  for  money 
had  and  received  will  not  lie.     Green  et  al.  v.  Austin,  supra. 

By  and  against  whom.]  It  is  the  immediate  landlord,  who 
is  protected  by  the  statute ;  and  therefore  if  A.  let  to  B.,  and 
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B.  underlet  to  C,  and  an  execution  be  levied  on  the  goods  of 
C, — ^the  application  or  action  against  tlie  sheriff  shall  be  by  B. 
only,  and. not  by  A.  Ex.p,  Bennett,  2  Str.  787.  Or  if  the 
immediate  landlord  be  dead,  the  action  may  be  brought  by  his- 
executor  or  administrator.  Palgrave  v.  Wtniham,  1  Str.  212. 
But  a  trustee,  to  whom  an  outstanding  term  was  assigned  in 
trust  for  a  mortgagee,  (the  fee  being  conveyed  to  the  mortgagee 
by  the  mortgage  deed,)  has  been  holden  entitled  to  bring  this- 
action,  where  the  sheriff  sold  and  removed  the  goods  of  the 
tenant,  occupying  the  mortgaged  premises  under  an  agreement 
from  the  mortgagor.  Colyer  v.  Speer,  2  Brod,  &  £.  67.  And 
where  in  an  agreement  for  sale,  it  was  stipulated  that  until  the 
assignment  should  be  made,  the  purchaser  should  pay  to  the 
vendor  1002.  per  annum,  from  the  time  of  taking  possession^ 
until  the  completion  of  the  purchase :  it  ^*as  holden  that  this 
constituted  the  relation  of  landlord  and  tenant,  and  that  the 
vendor  was  entitled  to  his  rent  under  the  statute,  on  an  execu- 
tion against  the  purchaser.  Saunders  v.  Musgrctve,  6  B.  &.  C^ 
524.  And  the  same,  in  all  other  cases  where  the  landlord  may 
distrain  for  rent,  as  of  common  right.    See  ante,  p.  105. 

The  action  or  application  is  always  against  the  sheriff  or 
oflBcer  to  whom  the  writ  of  execution  was  directed. 


Form  of  Notice. 

To  the  Sheriff  of  ,  and  to  E.  him   as  my  tenant,   and    due   at 

T.  his  Officer.  [Michaelmas-day]  last  past ;  and  I 

Take  notice  that  there  is  due  to  hereby  require  you  to  pay  the  same 

[me]  from  J.  N.  of ,  the  sum  to  me,  before  the  goods  seized  by 

of  £ ,  for  [one  year's]  rent  of  you  in  execution  upon  the  said  pre- 

the  house  [No. ]  occupied  by  mises  shall  be  removed.  Dated,  &c. 

It  is  prudent  although  not  actually  necessary,  to  give  the 
sheriff  a  notice  in  this  form,  or  to  this  effect,  in  order  to 
facilitate  the  proof  of  notice  at  the  trial,  should  it  be  neces- 
sary. Duplicates  of  it  should  be  made,  signed  by  the  landlord, 
or  bis  agent  duly  authorized  for  the  purpose ;  and  one  of  them 
should  be  served  upon  the  sheriff,  by  leaving  it  for  him  at  the 
office  of  the  under-sheriff ;  the  other  upon  the  sheriff's  officer 
who  has  seized  the  goods,  personally  if  possible,  or  if  not,  by 
leaving  it  for  him  at  his  house  or  place  of  business.  But,, 
although  the  sheriff  will  not  be  liable  to  the  landlord,  unless 
he  have  notice  of  the  landlord's  claim,  Smith  v.  Russell,  3 
Taunt,  400,  yet  if  the  sheriff  or  his  officer  have  knowledge 
of  it  in  any  other  way,  from  the  landlord  or  from  any  other 
person,  it  will  be  sufficient ;  Andrews  v.  Dixon,  3  B.  &,  A.  645. 
Colyer  v.  Speer,  2  Brod.  &  £.  67 ;  and  where  it  is  intended  to 
proceed  by  way  of  motion,  it  will  be  sufficient  if  such  claim- 
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came  to  the  knowledge  of  the  sheriff  or  his  officer,  at  any  time 
whilst  the  goods  remained  in  his  hands,  although  after  the  re- 
moval of  them  from  the  demised  premises.  Jmitt  v.  G€amett, 
ZB.  &  A,  440.    See  Waring  v.  Dewberry,  1  Sir.  97. 

Application  to  the  court.']  The  application  to  the  court,  that 
the  sheriff  shall  pay  the  rent  to  the  landlord,  is  founded  on  an 
affidavit  stating  the  tenancy,  the  amount  of  the  rent  claimed, 
-and  when  due,  the  seizure  of  the  goods  in  execution  by  the 
sheriff,  notice  to  the  sheriff  or  his  officer  of  the  daim,  the 
removal  of  the  goods,  and  that  the  rent  has  not  been  paid. 
Upon  this  a  rule  nisi  is  granted ;  and  if  the  sheriff  do  not  show 
a  sufficient  cause  against  it,  it  will  be  made  absolute,  and  may 
afterwards  be  enforced  by  attachment. 

Action,']  It  has  been  already  mentioned,  that  in  all  cases 
within  the  statute,  if  the  sheriff  do  not  pay  over  to  the  land- 
lord the  amount  of  the  rent  claimed  by  him,  before  he  removes 
the  goods  from  the  demised  premises,  the  landlord  may  proceed 
against  him  either  by  application  to  the  court,  or  by  action  on 
the  case.  Ante,  p.  251.  The  following  are  the  pleadings  and 
evidence  in  the  action. 


Dectaration. 


In  the  Queen's  Bench, 

The day  of A.  d.  1848. 

Berks,  to  wit:  J.  8.,  the  plaintiff 
in  this  suit,  by  A.  B.,  his  attorney, 
-complains  of  J.  N.,  the  defendant 
in  this  suit,  who  has  been  sum- 
moned to  answer  the  plaintiff  in 
■an  action  of  trespass  on  the  case  : 
For  that  whereas,  one  £.  F.,  before 
and  at  the  time  of  the  committing 
of  the  grievances  hereinafter  men- 
tioned, held,  used,  occupied  and 
enjoyed  a  certain  [messuage]  with 
the   appurtenances,  situate  at,  &c. 

in  the  county  of  ,  as  tenant 

thereof    to  the    plaintiff,   at  and 

under  the  yearly  rent  of  £ , 

payable  quarterly,  by  equal  quar- 
terly payments,  on ;  and  tiiat 

heretofore,  and  before  the  time  of 
the  taking  of  certain  goods  and 
chattels  upon  the  said  premises, 
by  virtue  and  under  the  pretence 
of  a  writ  of  execution  as  here- 
inafter mentioned,  to  wit,  on , 

a  lai^e  sum  of  money,  to  wit,  the 

sum  of  £ of  the  rent  aforesaid, 

so  payable  by  the  said  E.  F.  to  the 
plaintiff  for  the  premises  aforesaid, 
for  a  long  time,  to  wit,  for  [one 


year]  of  the  said  tenancy,  became 
and  was  due  and  payable,  and  con- 
tinually from  thence  hitherto  has 
been,  and  still  is,  in  arrear  and 
unpidd :  And  whereas  also  after- 
wards, and  whilst  the  said  rent 
was  so  in  arrear  and  unpaid  as 
aforesaid,  and  whilst  the  said  £.  F. 
BO  occupied  the  said  premises  as 
tenant  tiiereof  to  the  plaintiff  as 

aforesaid,  to  wit,  on  ,  the  de- 

fenduit,  then  being  sheriff  of  the 
county  of  Berks,  by  virtue  aod 
under  pretence  of  a  certain  writ  of 
execution  of  our  Lady  the  Queen, 
called  a  fieri  fiicias,  i^^nst  the 
said  £.  F.,  at  the  suit  of  one  O.  H., 
sued  forth  and  prosecuted  out  of 
the  court  of  our  Lady  the  Queen, 
before  the  Queen  herself,  and  di- 
rected to  the  sheriff  of  the  said 
county  of  Berks,  seized  and  tock. 
the  goods  and  cliattels  of  the  said 
E.  F.,  then  being  in  the  [messuage] 
aforesaid,  with  the  appurtenances, 
so  then  being  in  tiie  tenure  and 
occupation  of  the  said  £.  F.,  as 
tenant  thereof  as  aforesaid,  to  a 
large  amount,  to  wit,  beyond  the 
amount  of  the  said  arrears  of  vent 
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60  due  and  owing  from  the  said 
E.  F.  to  the  plaintiff;   that  is  to 

say,  to  the  amount  of  £ :   And 

the  plaintiff  in  fact  saith,  that  after 
the  said  seizing  and  taking  of  the 
said  goods  and  chattels,  so  being 
in  the  said  [messuage]  and  pre- 
mises, with  the  appurtenances,  as 
aforesaid,  and  before  the  remoTal 
of  the  same  under  pretence  of  the 
said  writ,  to  wit,  on ,  the  plain- 
tiff gave  notice  to  the  defendant, 
so  being  ttien  the  sheriff  of  the  said 
county  of  Berks,  of  the  aforesaid 
rent,  so  being  due  and  in  arrear 
to  the  plaintiff'  from  the  said  £.  F., 
and  then  requested  the  defendant, 
that  he  the  plaintiff  might  be  paid 
his  rent  so  due,  in  arrear  and  un- 
paid as  aforesaid,  before  the  said 
goods  and  chattels  or  any  part 
thereof  should  be  removed  from  or 
out  of  the  said  [messuage]  and  pre- 
mises, with  the  appurtenances : 
Yet  the  defendant,  well  knowing 
the  premises,  but  not  regarding  the 
duty  of  his  said  office,  nor  the 
statute  in  such  case  made  and  pro- 
vided, but  contriving,  and  wrong- 
fully and  unjustly  intending  to 
iigure,  prejudice  and  aggrieve  the 
plaintiff  in  respect  of  the  said  rent 
so  due  to  him  as  aforesaid,  and  of 


his  the  plaintiff's  remedy  for  the 
recovery  thereof,  under  colour  and 
pretence  of  the  said  writ,  to  wit, 

on   ,   wrongfully,    ii^uriously 

and  deceitfully  removed  and  car^ 
ried  away  the  said  goods  and  chat^ 
tels  so  seized  and  taken  as  aforesaid, 
from  and  out  of  the  said  [messuage] 
and  premises,  with  tiie  apporte^ 
nances,  so  holden  by  the  said  £.F., 
as  tenant  thereof  to  the  plaintiff,  * 
without  paying  or  satisfying  the 
plaintiff  the  said  rent,  so  due  and 
owing  and  in  arrear  to  him,  as 
aforesaid,  or  any  part  thereof ; 
contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided  : 
And  the  plaintiff  in  fact  further 
saith  that  he  hath  not  at  any  time 
since  been  paid  or  satisfied  the 
said  rent,  or  any  part  thereof,  but 
the  same  and  every  part  thereof  is 
still  due,  in  arrear  and  unpaid 
firom  the  said  £.  F.,  to  the  plain- 
tiff: By  means  whereof  the  plain- 
tiff hath  been  and  is  deprived  of 
his  remedy  by  distress  for  the  re* 
covery  and  satisfaction  of  the  said 
ront  so  due  and  owing  as  aforesaid, 
and  is  in  great  danger  of  losing 
the  same.  To  the  damage  of  the 
plaintiff  of  £-^ — ;  and  thereupon 
he  brings  suit,  &c. 


It  is  not  necessary  in  this  declaration  to  state  the  particulars 
of  the  demise ;  but  if  they  be  stated,  and  there  be  any  variance 
between  the  statement  and  the  proof,  it  will  be  fatal,  Beeaton 
y.  Wright,  2  Dong,  655,  unless  the  judge  at  the  trial  allow  the 
record  to  be  amended.  Nor  is  it  necessary  to  show  that  the 
goods  were  such  as  were  liable  to  a  distress.  Riseley  v.  Ryle, 
11  Mees.&  W,  16. 

Care  must  be  taken  not  to  omit  stating  the  notice  to  the 
sheriff.  It  is  not  necessary  to  state  that  any  notice  was  given 
to  the  execution  creditor.  Riseley  v.  Ryle,  11  Mees.  SctV.  16. 
But  where  the  declaration  averred,  generally,  that  the  defend- 
ant, "  well  knowing  the  premises/'  removed  the  goods,  without 
paying  the  rent,  this  was  holden  to  be  sufficient  after  verdict ; 
and  the  court  refused  to  arrest  the  judgment.  Larie  v. 
Crockett y  7  Price,  566.  S.  P.  Per  Powys,  J.  in  Palgrave  v. 
TVmdham,  I  Str.  214. 

Care  must  be  taken,  also,  to  show  plainly  and  explicitly, 
upon  the  fiice  of  the  decUration,  that  the  tenancy  was  subsist- 
ing at  the  time  the  sheriff  seized  under  the  writ  of  execution ; 
otherwise  the  declaration  will  be  bad  upon  demurrer.  Even 
where  it  is  stated  that  the  execution  debtor  heretofore,  to  wit, 
on  the  25th  December,  1841,  and  for  a  long  space  of  time 
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then  last  past,  to  ^t,  for  the  space  of  five  years,  occupied  a: 
certain  brewery  and  premises,  as  tenant  thereof  to  the  plaintiff, 
at  a  certain  rent,  &c.,  and  that  250/.  for  one  year's  rent  of  the 
same  ending  on  the  day  and  year  aforesaid  was  due  and  in 
arrear,  and  that  the  defendant,  being  sheriff  of  the  county  of 
Chester,  by  virtue  of  a  writ  of  fi.  fa.  to  him  directed,  "  took 
certain  goods  and  chattels  then  lying  and  being  in  and  upon 
the  said  brewery,  dwelling-house  and  appurtenances,  so  in  the 
tenure  and  occupation  of"  the  debtor ;  and  it  was  argued  that 
these  latter  words  "so  in  the  tenure  and  occupation,"  must 
have  reference  to  the  time  of  the  seizure,  and  that  therefore  it 
sufficiently  appeared  that  the  tenancy  was  then  subsisting  : 
the  court  however  were  of  a  different  opinion,  but  gave  the 
plaintiff  leave  to  amend.    Risely  v.  Ryle,  10  Mees,  &  W.  101. 


General  Issue  and  Evidence. 

The  general  issue  is  the  same  as  the  form,  an/e,  p.  246. 

This  plea  puts  in  issue  merely  the  breach  of  duty  com- 
plained of;  R.  G.  H.  4  W.  4,  vt,  2,  s.  4 ;  that  is  to  say,  the 
not  paying  the  plaintiff  the  rent  due  to  him,  before  the  removal 
of  the  goods.  If  the  defendant  wish  to  put  the  plaintiff  to  the 
proof  of  any  matter  stated  in  the  inducement  of  the  declara- 
tion, he  must  traverse  it.  All  therefore  that  the  plaintiff  will 
have  to  prove,  under  this  plea,  is — 

i.  The  removal  of  the  goods  by  the  defendant  or  his 
officer ;  and  a  removal  of  any  of  the  goods,  under  this  execu- 
tion, will  render  the  sheriff  liable  to  this  action,  although  he 
leave  sufficient  goods  upon  the  premises  to  satisfy  the  rent,  if 
the  landlord  will  distrain  for  it.  Colyer  v.  Speer,  2  Brod.  &  B. 
67.  And  the  sheriff  selling  the  goods  by  bill  of  sale,  has  been 
holden  a  removal,  within  the  meaning  of  the  Act.  Barnes, 
211.  Also,  as  the  sheriff  becomes  liable,  immediately  upon 
the  act  of  removal,  he  cannot  get  rid  of  that  liability,  even  by 
returning  the  goods,  and  placing  them  on  the  demised  pre- 
raises,  as  they  were  before.  Lane  v.  Crockett ^  7  PricCy  566. 
As  to  the  ownership  of  the  goods,  it  matters  not  whether  they 
are  the  goods  of  the  tenant,  or  the  goods  of  a  stranger, 
Forster  v.  Cookson,  1  Q.  B.  419,  provided  they  were  goods  upon 
which  the  landlord  might  have  disttained. 

2.  That  the  defendant  has  not  paid  the  rent. 

.3.  The  damages.  And  for  this  purpose  it  will  seemingly  be  ne- 
cessary to  show  what  rent  was  due,  even  although  the  statement 
of  that  in  the  inducement  be  not  traversed.  But  it  is  sufficient 
to  prove  an  occupation  by  the  tenant  for  the  time  claimed ; 
and  it  lies  upon  the  defendant  to  show  a  payment  of  the  rent 
for  any  part  of  that  time.    Harrison  v.  Barry,  7  Price,  C90. 
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General  Traverses. 

And  for  a  further  plea  in  this  to  the  plaintiff,]  in  manner  and  form 
behalf,  the  defendant  says  that  the  as  the  plaintiff  has  in  that  behalf 
said  E.  F.  did  not  [hold,  use,  occupy  alleged ;  and  of  this,  he  the  defend- 
er e^joy  the  messuage  or  the  appur-  ant  puts  himself  upon  the  country, 
tenances  in  the  said  declaration  fcc. 
above-mentioned,  as  tenant  thereof 

In  like  manner,  the  other  parts  of  the  inducement  may  be 
traversed. 

Evidence. 

1 .  If  the  tenancy  be  traversed,  the  plaintiff  must  prove  it, 
in  the  same  manner  as  in  an  action  for  use  and  occupation ;  see 
ante,  p.  151 ;  or  in  debt  or  covenant  for  rent.  See  ante,  pp.  142, 
146.  And  it  must  appear  that  the  premises  were  holden  at  a  rent 
certain,  for  which  the  plaintiff  might  by  law  distrain.  Riseley  v. 
Ryle,  11  Mees.  8c  fV.  16.    And  see  ante,  p.  106. 

2.  If  the  fact  of  the  rent  being  due,  be  traversed,  the  plain- 
tiff must  prove  it ;  and  he  may  call  the  tenant  himself  as  a 
witness  for  that  purpose.  See  Thurgood  v.  Richardson,  7  Bing. 
428.  However  it  will  be  sufficient  for  him  in  the  first  instance, 
to  prove  the  occupation  of  the  tenant  for  the  time  the  rent  is 
claimed ;  and  it  will  then  be  for  the  defendant  to  prove  pay- 
ment of  the  whole  or  any  part  of  it.  Harrison  v.  Barry, 
7  Price,  690.  So,  if  by  the  terms  of  the  demise,  the  landlord 
be  entitled  to  forehand  rent,  the  sheriff  will  be  liable  for  it  in 
this  action.  Id.  But  he  is  liable  only  to  one  year's  rent, 
although  there  be  several  executions ;  Dod  v.  Saxby,  2  Str. 
1024 ;  and  only  for  the  rent  due  at  the  time  of  the  seizure,  and 
not  for  rent  which  accrued  afterwards  and  whilst  the  sheriff 
remained  in  possession.  Hoskins  v.  Knight,  I  M.  8c  S.  245. 
Hodgson  v.  Gascoigne,  5  J3.  8&  ^.  88.  Gwillim  v.  Barker, 
1  Price,  274.  But  the  landlord  is  entitled  to  a  full  year's  rent,, 
if  that  be  due  at  the  time  of  the  seizure,  although  he  may 
have  been  used  to  remit  some  portion  of  it  upon  previous 

i  occasions.     Williams  v.  Lewsey,  8  Bing.  28. 

I  3.  If  the  defendant  traverse  the  taking  of  the  goods   by 

j  virtue  or  under  pretence  of  the  fieri  facias,  the  plaintiff  will 

have  to  prove  it.    The  writ,  if  returned,  may  be  proved  by  an 

office  copy,  and  the  return  will  be  good  evidence  of  the 

taking.    But  if  the  writ  be  not  returned,  then  the  plaintiff 

most  give  the  defendant  notice  to  produce  it  at  the  trial ;  and 

if  it  be  not  produced,  the  warrant  will  be  good  secondary 

1  evidence  of  it,  or  the  officer  who  executed  it  may  give  such 

i  evidence.    To  connect  the  officer  with  the  sheriff,  also,  the 

f  warrant  must  be  produced  and  proved,  and  evidence  given, 

either  by  the  officer  or  some  other  person,  that  the  seizure 


.-^  j'uy^ui 
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was  by  him.  Where  the  seizure  was  not  traversed*  it  was 
holden  to  be  unnecessary  to  produce  the  warrant  in  order  to 
prove  the  connection  between  the  defendant  and  the  officer 
seizing,  for  that  was  sufficiently  confessed.  Reed  v.  Thoyts^ 
6  Mees,  &  J^.  412.  And  it  is  little  matter  whether  the  goods 
seized  and  removed  were  the  property  of  the  tenant  or  a 
stranger;  Forstery.  Cookson,  1  Q.  B.4\9;  for  in  either  case, 
the  landlord  might  have  distrained  and  is  deprived  of  the  dis- 
tress by  the  removal.  Care  must  be  taken  that  there  is  no 
variance  between  the  writ  set  out,  and  the  writ  or  copy  pro- 
duced in  evidence.  Where  the  writ  set  out  was  stated  to  be 
returnable  "  before  the  King  himself/'  and  a  writ,  issued  from 
the  Common  Pleas,  was  given  in  evidence,  the  court  held  the 
variance  fatal.     Sheldm  v.  Whitaker,  4  J3.  &  C.  657. 

Special  Pleas. 

The  defendant  may  plead  specially,  any  defence  which  con- 
fesses the  cause  of  action.  The  sheriff  it  seems  may  show,  by 
special  plea,  that  the  tenant  was  a  bankrupt  at  the  time  of  the 
seizure,  and  that  the  goods  on  the  premises  were  vested  in  the 
assignees  or  provisional  assignee,  and  that  he  was  afterwards 
obliged  to  pay  over  the  whole  produce  of  the  sale  to  the 
assignees ;  for  being  in  the  custody  of  the  law,  the  landlord 
could  not  distrain  upon  them,  but  he  must  apply  for  this  year's 
rent  under  the  provision  upon  that  subject  in  the  statute  of 
bankrupts.    See  Lee  v.  Lopes,  15  East,  230. 

If  the  execution  be  at  the  suit  of  the  landlord  himself,  the 
case  is  not  within  the  meaning  of  the  statute;  Taylor  ▼. 
Lanyon,  6  Bing.  536 ;  and  if  this  appear  upon  the  face  of  the 
declaration,  the  defendant  may  demur;  if  it  do  not,  he  may 
plead  the  matter  specially  in  bar. 

So,  where,  upon  the  goods  of  a  tenant  being  taken  in  execu- 
tion, an  agent  of  the  landlord  consented  to  the  goods  being 
«old,  upon  receiving  from  the  sheriff's  officer  an  undertaking^ 
to  pay  him  the  year's  rent :  it  was  holden  that  the  landlord, 
under  these  circumstances,  could  not  afterwards  maintain  this 
action  against  the  sheriff,  although  the  officer  did  not  pay  the 
rent,  and  although  the  undertaking  was  void  by  the  statute  of 
Frauds,  as  not  showing  a  consideration  on  the  face  of  it. 
Rotherey  y.  Wood,  3  Camp.  24.  And  the  same  matter  might 
now  be  made  the  subject  of  a  special  plea. 

Verdicts 

The  plaintiff,  if  he  have  a  verdict,  is  entitled  to  damages,  to 
the  amount  of  the  rent  proved  to  be  in  arrear  at  the  time  of 
the  seizure,  not  exceeding  a  year's  rent.  It  is  the  duty  iof  the 
sheriff,  in  the  first  place,  to  levy  the  rent,  and  then  the  amount 
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indorsed  upon  the  writ ;  and  upon  the  removal  of  the  goods, 
he  iB  liable  to  the  landlord  for  the  full  amount  of  the  rent, 
although  he  leave  upon  the  premises  goods  sufficient  to 
satisfy  a  part,  or  even  the  whole,  of  the  rent  claimed. 
Colyer  v.  Sjteer,  2  Brod.  &  B.  67.  Therefore,  in  practice,  if 
the  goods  be  not  sufficient  to  realize  more  than  the  amount 
of  the  year's  rent,  the  sheriff  usually  withdraws  from  the 
possession ;  for  if  he  remove  the  goods,  and  they  sell  for  less 
than  the  rent,  the  court,  in  an  action  against  the  sheriff 
on  this  statute,  will  not  stay  the  proceedings,  upon  his  paying 
•over,  or  paying  into  court,  the  proceeds  of  the  sale.  Foster  v. 
Hilim,  1  Dowl.  35.     Calvert  v.  Jolife,  2  B.  &  Ad.  418. 


CHAPTER  IV. 
Action  against  Sureties  or  Pledges  in  Replevin. 

In  what  cases.']  We  have  seen,  ante,  p.  244,  that  in  every 
replevin  of  a  distress  for  rent,  the  sheriff  or  other  officer 
replevying,  before  he  make  deliverance  of  the  distress,  shall, 
in  hU  own  name,  take  from  the  plaintiff  and  two  responsible 
persons  as  sureties,  a  bond  in  double  the  value  of  the  goods 
distrained,  and  conditioned  for  prosecuting  the  suit  with  effect 
and  without  delay,  and  for  duly  returning  the  goods 
distrained  in  case  a  return  shall  be  awarded.  II  (f.  2, 
c,  19,  *.  23. 

There  are  three  things,  therefore,  which  the  tenant  is  bound 
by  his  bond  to  do : — ^to  prosecute  his  replevin  suit  without 
delay, — ^to  prosecute  it  with  effect, — and  to  make  a  return,  if 
a  return  shall  be  awarded  ;  and  a  breach  of  the  bond  in  any 
of  these  respects,  will  subject  the  tenant  and  his  sureties  to  an 
action  upon  it.  As  to  the  time  of  commencing  the  replevin 
suit,  the  condition  of  the  bond  requires  the  tenant  to  appear 
at  the  next  county  court,  to  be  holden  at  a  time  and  place 
therein  mentioned,  and  then  and  there  to  prosecute  his  suit 
with  effect  and  without  delay.  ^And  if  therefore  he  do  not 
appear  at  the  next  county  court,  and  there  levy  his  plaint,  the 
bond  may  inunediatdy  be  put  in  suit.  See  Warton  v.  Black" 
neU,  13  law  /.  il2,  ex.  Dias  v.  Freeman,  5  T.  R.  195.  So, 
allowing  two  years  to  elapse,  without  proceeding,  is  a  breach 
of  the  condition  of  the  bond,  to  prosecute  the  suit  without 
delay ;  and  the  obligee  may  recover  for  such  breach,  although 
judgment  of  non.  pros,  have  not  been  signed  in  the  county 
court.    Axfwd  v.  Perrett,  4  Bing»  686. 

The  condition  to  prosecute  the  suit  "  with  effect,"  means,  to 
prosecute  it  to  a  successful  termination ;  Perreau  v.  Beavan^ 
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5  B.  &  C.  284.  Jackson  v.  Hanson,  8  Mees,  &  W.  477  ;  and 
therefore,  where  the  plaint  is  removed  into  the  court  above, 
and  the  plaintiff  is  non-pros'd  for  want  of  a  plea  in  bar,  the 
defendant  may  immediately  put  the  bond  in  suit,  without 
suing  out  or  executing  a  writ  of  inquiry  under  stat.  17  C.  2, 
c.  7,  or  suing  out  a  writ  de  retomo  habendo.  Waterman  v. 
Yea,  2  fVUs.  41.  Tumor  y.  Turner,  2  Brod,  &  B.  107.  So,  if 
the  plaintiff  fail  at  the  trial,  the  defendant  may  put  the  bond  in 
suit,  although  he  have  elected  to  proceed  upon  stat.  17  C.  2,  c.  7, 
and  have  had  his  damages  assessed ;  for  he  is  not  confined  to 
his  execution  under  that  statute.    Perreau  v.  Bevan,  5  B. 

6  C.  284. 

Bond.]     The  following  is  the  form  of  the  replevin  bond : — 

Know  all  men  by  these  presents,  suit  with  effect  and  without  delay 

that  we,  J.N.  of ,  A.B.of ,  against  J.  S.,^  for  the  taking   and 

andC.  D.  of  ,  are  jointly  and  unjustly  detaining  of  his   cattle, 

severally  held  and  firmly  bound  to  goods  and  chattels,  to  wit,   [Jiere 

T.  W.  esquire,  sheriff  of  the  county  enumerate  the  goodi  distrained], 

of ,  in  the  sum  of  £ of  law-  and   to  make   return  of  the   said 

fill  money  of  the  United  Kingdom  cattle,  goods  and  chattels,  if  a  return 

of  Oreat  Britain  and  Ireland,  to  be  thereof  shall  be  a(Uudged;  and  if 

paid  to  the  said  sheriff  or  his  certain  the  said  J.  N.  shall  well  and  truly 

attorney,  executors,  administrators,  keep  harmless  and  indemnified  the 

or  assigns ;  for  which  payment  well  said  T.  W.,  sheriff  as  aforesaid,  his 

and  truly  to  be  made,  we  bind  our-  under-sheriff,   deputy  and  bailiffs, 

selves  and  each  and  every  of  us  in  touching  and  concerning  the  reple- 

the  whole,  our  and  each  and  every  vying  and  delivery  of  the  said  goods 

of  our  heirs,  executors  and  adminis-  and   chattels,   and  also  from  and 

trators,   firmly   by  these  presents,  against  all  actions,  suits,  damages. 

Sealed  with  our  seals.    Dated,  ice,  losses,  costs  and  chai^ses  that  may 

The  condition  of  this  obligation  is  arise  or  happen  unto  the  said  T.  W. 

such,   that  if  the   above  bounden  in  consequence  or  by  means  thereof : 

J.  N.  do  appear  at  the  next  county  that  then  this  obligation   shall  be 

court,  to  be  holden  for  the  county  void  and  of  none  effect,  or  else  to  be 

of ,  at in  the  said  county,  and  remain  in  full  force  and  virtue. 

on next,   and   prosecute  his        Sealed,  &c. 

In  the  common  forms  of  a  replevin  bond,  the  words  "  then 
and  there "  are  introduced  before  the  words  "  prosecute  his 
suit  with  effect,"  which  seemingly  binds  the  tenant  to  prose- 
cute his  suit  with  effect  at  the  next  county  court,  which  may 
be  impossible,  and  to  prosecute  it  with  effect  in  the  county  court, 
which  may  be  impossible  al^,  as  it  may  be  removed  into  a 
superior  court,  when  the  proceedings  in  the  county  court  w^ill 
of  course  be  at  an  end.  In  Jackson  v.  Hanson  et  al.  8  Mees.  & 
W.  All,  Parke,  B.  observed  upon  this,  and  said,  that  the  words 
''then  and  there"  ought  to  be  omitted,  to  make  the  condition 
of  the  bond  conformable  with  the  statute.  On  this  account, 
and  because  these  words  are  often  exceedingly  embarrassing  in 
pleading,  I  have  omitted  them  in  the  above  form.  But  although 
by  the  condition  of  the  ordinary  form  of  a  replevin  bond,  the 
tenant  is  bound  to  appear  at  the  next  county  court,  and  "then 
and  there  "  prosecute  his  suit  with  effect  and  without  delay» 
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yet  if  the  plaint  be  removed  into  a  superior  court,  and  the 
tenant  there  fail  to  prosecute  the  suit  with  effect  and  without 
delay,  he  will  be  equally  guilty  of  a  breach  of  the  bond,  and  he 
and  his  sureties  may  be  sued  upon  it.  GwiUim  v.  Holbrook, 
I  B.&P.  410. 

Where  a  replevin  bond  was  made  to  one  of  the  sheriffs  of 
London,  and  assigned  by  him  to  the  landlord,  it  was  holden  on 
demurrer  that  as  nothing  appeared  to  show  that  one  sheriff 
might  not  grant  replevin,  the  bond  and  assignment  were  good. 
Tfwmpson  v.  Farden,  1  Man,  &  Or.  535. 

Also  a  bond  conditioned  to  prosecute  the  suit  with  effect, 
(omitting  the  words  "  and  without  delay, ")  and  to  indemnify 
the  sheriff,  has  been  holden  good,  and  may  be  assigned.  Dun^ 
bar  V.  Dunn,  10  PHce,  64. 

Assignment.']  By  stat.  11  G.  2,  c.  19,  s.  23,  after  directing 
the  sheriff,  or  other  officer  granting  replevins,  to  take  a  replevin 
bond,  it  is  enacted  that  **  such  sheriff  or  other  officer  as  afore- 
said taking  any  such  bond,  shall,  at  the  request  and  costs  of  the 
avowant  or  person  making  conuzance,  assign  such  bond  to  the 
avowant  or  person  aforesaid,  by  Indorsing  the  same,  and  at- 
testing it  under  his  hand  and  seal,  in  the  presence  of  two  or 
more  credible  witnesses;  which  may  be  done  without  any  stamp, 
provided  the  assignment  so  indorsed  be  duly  stamped  before  any 
action  brought  thereupon ;  and  if  the  bond  so  taken  and  assigned 
be  forfeited,  the  avowant  or  person  making  cognizance  may  bring 
an  action  and  recover  thereupon  in  his  own  name." 

If  the  replevin  suit  be  against  the  landlord  alone,  who  avows 
the  taking,  he  of  course  is  alone  entitled  to  the  assignment. 
So,  if  the  replevin  suit  be  against  the  bailiff  alone,  who  makes 
cognizance,  he  alone  is  entitled  to  it.  But  if  the  replevin  suit 
be  against  both,  the  bond  may  be  assigned  to  both,  and  they 
may  jointly  sue  upon  it ;  Phillips  et  al,  v.  Price,  3  M.kS.  180; 
or  it  may  be  assigned  to  the  avowant  alone,  and  he  may  bring 
an  action  upon  it,  without  joining  the  person  making  cogni- 
zance. Archer  v.  Dudley,  1  B.  &  P.  381,  n.  The  assignment, 
it  should  seem,  may  be  taken  at  any  time,  in  the  same  manner 
as  formerly  in  the  case  of  a  bail  bond ;  but  no  action  can  be 
brought  upon  it,  until  after  the  tenant  or  party  replevying  have 
been  guilty  of  some  breach  of  the  condition.  See  Seal  v.  Phillips, 
3  Price,  17.  Anon.  6  Taunt.  776.  The  following  is  the  usual 
form  of  the  assignment  :-— 

Kaovr  all  men  by  these  presents,  pursuant  to  the  statute  in  such  case 

tliat  I,  T.  W.  esquire,  sheriff  of  the  made   and   provided.    In    witness 

county  of ,  have,  at  the  request  whereof  I   have   hereunto  set  my 

of  the  within  named  J.  S.,  the  avow-     hand  and  seal  of  office,  this 

ant  [or  person  making  cognizance]     day  of ,  1846. 

'.n  this  cause,  assigned  over  this  re-  Sealed,  &c. 
plevln  bond  unto  him  Uie  »aid  J.  B., 
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Declaration.']     The  following  may  be  the  form  of  the  de- 
claration : — 


In  the  Queen's  Bench. 

The day  of ,  a.d.,  1846. 

Middlesex,  to  wit:  J.  S.,  the  plain- 
tiff in  this  suit,  and  assignee  of  T.W. 

e8quire»sheriff  of  the  county  of , 

according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  by 
£.  F.  his  attorney,  complains  of  A.  B. 
tiie  defendant  in  this  suit,  who  has 
been  summoned  to  answer  the  said 
plaintiff,  as  such  assignee  as  afore- 
said, in  an  action  of  debt :  Whereas 

heretofore,  to  wit,  on ,  the  said 

J.  S.  distrained  the  goods  and  chat- 
tels of  one  J.  N.,  hereinafter  men- 
tioned, for  a  certain  sum  of  money 
then  dne  to  the  said  J.S.  for  rent; 
And  the  said  goods  and  chattels 
being  so  distrained,  the  said  J.  N. 
afterwards,  and  within  the  space  of 
Ave  days  then  next  ensuing,  to  wit, 

on aforesaid,  made  his  plaint 

to  the  said  T.W.,then  being  sheriff 

of  the  county  of ,  out  of  the 

county  court  of  the  said  sheriff, 
of  the  taking  and  uivfustly  detain- 
ing of  the  said  goods  and  chattels 
of  the  said  J.N.  by  the  said  J.  S. 
and  then  prayed  the  said  sheriff 
that  the  staid  goods  and  chattels 
might  be  forthwith  replevied  by  the 
said  sheriff,  and  delivered  to  the 
said  J.  N. ;  And  thereupon  the  said 
T.  W.,  so  being  sheriff  of  the  said 

eounty   of ,  according  to   the 

form  of  the  statute  in  such  case  made 
and  provided,  did  take  from  the  said 
J.  N.,  and  fh>m  the  said  defendant, 
and  one  G.  D.,  as  two  responsible 
sureties,  a  bond  in  double  the  value 
of  the  said  goods  and  chattels  so 
distrained  as  aforesaid,  (the  value 
of  the  said  goods  and  chattels  having 
been  on  that  occasion  first  ascer- 
tained by  the  oath  of  a  credible 
witness,  duly  sworn,  according  to 
tiie  form  of  the  statute  in  such  case 
made  and  provided);  Ant^the  said 
J.  N.  and  the  said  defendant  and 

C  D.,  on  the  said  ,  by  their 

certain  writing  obligatory,  sealed 
with  their  respective  seals,  and  now 
shown  to  the  court  of  our  said  lady 
the  Queen,  before  the  Queen  her- 
self here,  the  date  whereof  is  the 
day  and  year  last  aforesaid,  did 
jointly  and  severally  acknowledge 
themselves  to  be  held  and  firmly 
bound  unto  the  said  T.  W.,  so  being 
sheriff  of  the  said  county  of ,  in 


the  sum  of  £ ,  to  be  paid  to  the 

said  sheriff  or  his  certain  attorney, 
executors,  administrators  or  assigns^ 
when  he  the  said  J.  N.  and  the  said 
defendant  and  CD.  should  be  there- 
unto afterwards  requested,  with  a 
condition  thereunder  written,  that 
if  the  said  J.  N.  should  appear  at 
the  then  next  county  court  to  be 

holden  for  the  county  of  ,  at 

in  the  said  county,  on  

then  next,  and  should  prosecute  his 
suit  with  effect  and  without  delaj, 
against  the  said  J.  S.,  for  the  taking 
and  unjustly  detaining  of  certain 
cattle,  goods  and  chattels  in  the  said 
condition  mentioned,  and  should 
make  return  thereof,  if  a  return 
should  be  adjudged,  and  should  well 
and   truly  keep  harmless  and  in« 

demnifled  the  said  sheriff  of  , 

his  under-sheriff,  deputy,  and  bai- 
liffs, touching  and  concerning  the 
replevying  and  delivery  of  the  said 
cattle,  goods  and  chattels,  and  also 
flrom  and  against  all  actions,  suits, 
damages,  losses,  costs  and  charges 
that  might  arise  or  happen  unto  him 
the  said  T.  W.,  in  consequence  or 
by  means  thereof;  then  the  said 
obligation  was  to  be  void  and  of 
none  effect,  otherwise  to  be  and  re- 
main in  full  force  and  virtue.  And 
thereupon  the  said  sheriff  after- 
wards, to  wit,  on  the  day  and  year 
last  aforesaid,  at  the  prayer  of  the 
said  J.  N.,  replevied  and  made  de- 
liverance of  the  said  goods  and 
chattels  to  the  said  J.  N.,  according 
to  the  duty  of  his  said  olBSce ;  And 
afterwards,  to  wit,  at  the  then  next 
county  court  for  the  said  county  of 

,  to  wit,  at  the  county  court  of 

the  said  sheriff,  holden  at ,  on 

,  before   and  ,  flwn 

suitors  of  the  said  court,  the  said 
J.  N.  did  appear,  and  then  in  the 
same  court,  without  the  writ  of  our 
said  lady  the  Queen,  levied  his 
plaint  against  the  said  J.S.,  for  ttie 
taking  and  uqjustly  detaining  of  the 
said  cattle,  goods  and  chattels  of 
the  said  J.  N.,  and  then  found 
pledges  as  well  for  prosecuting  hiR 
said  plaint,  as  for  returning  the  said 
goods  and  chattels,  if  return  thereof 
should  be  aii^udged,  to  wit,  the  said 
defendant  and  the  said  CD. ;  which 
said  plaint  afterwards,  to  wit,  on 
,  was  duly  removed  at  the  in- 
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■tenoe  of  the  Mid  J.  8.,  from  and 
oat  of  the  county  court  of  the  said 

therUr  of ,  into  the  court  of  our 

•aid  lady  the  Queen  before  the  Queen 
henelf,  by  Tirtue  of  her  said  Ma- 
jesty's writ  of  recordari  facias 
loquOam,  before  then  duly  sued  and 
prosecuted  out  of  the  court  of  our 
said  lady  the  Queen  of  her  Chancery 
at  Westminster,  returnable  before, 
te^  on,  fcc.  [as  in  the  writ  of  re. 
ySt.  to.]    And  thereupon   the  said 

J.  N.  afterwards,  to  wit,  on ,  in 

the  court  of  our  said  lady  the  Queen, 

before  the  Queen  herself,  by , 

his  attorney,  declared  against  the 
laid  J.  S.  in  the  said  plea  of  taking 
and  unjustly  detaining  his  goods 
and  diattels,  and  by  the  said  de- 
claration he  the  said  J.  N^  by  the 

said ,  his  attorney,  complained 

that  the  said  J.8.,  on aforesaid, 

in  a  certain  dwelling-house  in  the 

parish  of ,  in  the  county  of 

took  the  goods  and  chattels  follow- 
ing, to  wit,  [here  recite  the  goods 
as  in  the  deelaration'\  and  them 
aqlustly  detained  against  sureties 
and  pledges.  Jcc,  to  the  damage  of 
the  said  J.  N.  of  £ ,  and  there- 
upon he  brought  suit,  &c.;   And 

afterwards,  to  wit,  on ,  in  the 

said  court  of  our  said  lady  the 
Queen,  before  the  Queen  herself,  the 
said  court  then  and  still  being 
holden  at  Westminster,  in  the  county 

of  Middlesex,  the  said  J.  8.,  by 

his  attorney,  well  avowed  the  taking 
of  the  said  goods  and  chattels  in 
the  said  declaration  mentioned,  in 
the  said  dwelling-house  with  the 
appurtenances,  in  which,  &c.,  and 
justly,  &c.,  because  he  said  that  one 
L.  M.  for  a  long  space  of  time,  to 
wit,  for  the  space  of——  next  be- 
fore, and  ending  on ,  and  from 

ttence  until  and  at  the  said  time 
when,  &c.,  held  and  ei\joyed  the 
said  messuage  or  dwelling-house,  in 
which,  &c^  with  the  appurtenances 
as  tenant  thereof,  to  the  said  J.  S. 
by  virtue  of  a  certain  demise  thereof 
to  the  said  L.  M.,  theretofore  made 
at  and   under  the  yearly  rent  of 

£ ,   payable  on,  &c.,  in  every 

year,   and   because  £ ,  part  of 

the  said  sum  of  £ of  the  rent 

aforesaid,    for  the  space  of , 

ending  on,  Ax.,  as  aforesaid,  and 
from  thence  until  and  at  the  said 
time,  when,  &;c.,  was  due  and  in 
arrear  from  the  said  L.  M.  to  the 
said  J.  S.  the  said  J.  3.  well  avowed 


the  taking  of  the  said  goods  and 
chattels  in  the  said  declaration 
mentioned,  in  the  said  messuage  or 
dwelling-house,  and  justly,  tec,,  as- 
for  and  in  the  name  of  a  distress 

for  the  said  sum  of  £ ,  so  due 

and  in  arrear  as  aforesaid,    and 

which  said  sum  of  £ so  due  and 

in  arrear  to  the  said  J.  S.  then  still 
remained  wholly  due  and  unpaid. 
And  such  proceedings  were  there- 
upon had  in  the  said  plea,  in  the 
said  court  of  our  said  lady  the 
Queen,  before  the  Queen  herself 
aforesaid,  that  afterwards,  to  wit, 

on  ,  in  the  said  court  of  our 

said  lady  the  Queen,  before  the 
Queen  herself,  it  was  considered  and 
a4judged  in  and  by  the  same  court, 
that  [the  said  J.  N.  should  take  no- 
thing by  his  said  plaint,  but  that  he 
and  his  pledges  to  prosecute  should 
be  in  mercy,  &c.,  and  that  tlie  said 
J.  8.  should  have  a  return  of  the 
said  goods  and  chattels ;  as  by  the 
record  and  proceedings  thereof  now 
remaining  in  the  said  court  of  our 
said  lady  the  Queen,  before  the 
Queen  herself,  at  Westminster  afore- 
said more  fully  appears].  And  the 
said  J.  8.  in  fact  further  saith,  that 
the  said  J.  N.  did  not  make  a  re- 
turn of  the  said  goods  and  chattels, 
or  any  part  thereof,  according  to 
the  form  and  effect  of  the  said 
writii^  obligatory,  but  hath  hitherto 
wholly  neglected  and  refused,  and 
still  wholly  neglects  and  refuses  so 
to  do.  Whereby  the  said  writing 
obligatory  became  forfeited  to  the 
said  T.  W^  so  being  sheriff  of  the 

said  county  of as  aforesaid. 

And  the  same  being  so  forfeited  as 
aforesaid,  the  said  sheriff  afterwards, 

to  wit,  on ,  at  the  request  and 

costs  of  the  said  J.  S.,  by  an  indorse- 
ment on  the  said  writing  obligatory, 
duly  made  and  attested,  in  the  pre- 
sence of  and  attested  by  two  credible 
witnesses,  and  sealed  with  the  seal 
of  office  of  sheriff  of  the  said  county 

of ,  assigned  the  said  writing 

obligatory  to  him  the  said  J.  8.,  the 
plaintiff  in  this  suit  as  aforesaid, 
according  to  the  form  of  the  statute 
in  such  case  made  and  provided ; 
as  by  the  said  assignment,  indorsed 
on  the  said  writing  obligatory  as 
aforesaid,  and  duly  stamped  before 
the  commencement  of  this  suit,  ac- 
cording to  the  form  of  the  statute  in 
such  case  made  and  provided,  and 
to  the  court  of  our  said  lady  the 
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as  yet  paid  the  said  sum  of  £ , 

or  any  part  thereof,  to  the  said  T. 


Queen  now  here  shown,  the  date 
whereof  is  the  day  and  year  last 

aforesaid,  may  more  fully  appear :  W.,  before  the  said  assignment,  or 

By  means  whereof,  and  by  force  of  to  the  plaintiff,  assignee  as  afores^d, 

the  statute  in  such  case  made  and  since  the   said   assignment,  or  to 

provided,  an  action  hath  accrued  to  either  of  them,  but  hath  hitherto 

the  plaintiff,  as  assignee  of  the  said  wholly  neglected  and  refused  so  to 

T.  W.,  so  being  sheriff  of  the  said  do,  and  still  doth  n^lect  and  reAise 

county  of ,  as  aforesaid,  to  de-  to  pay  the  same,  or  any  part  there- 

mand  and  have  of  and  from  the  of,  to  the  plaintiff,    assignee  as 

«aid   defendant  the    said   sum    of  aforesaid.  To  the  plaintiff's  damage 

£ .   Yet  the  defendant,  although  of  :£10 ;  and  thereupon  he  brings 

often  requested  so  to  do,  hath  not  suit,  &c. 

The  action  may  be  brought  in  one  of  the  superior  courts, 
although  the  replevin  suit  have  never  been  removed  out  of 
the  county  court.  Dias  v.  Freeman,  5  T.  R.  195.  And  if  it 
have  been  removed,  the  action  on  the  bond  is  not  necessarily 
to  be  brought  in  that  court  into  which  it  has  been  removed,  but 
the  plaintiff  may  bring  it  in  any  other  of  the  superior  courts 
at  his  option.     Wilson  v.  Hartley,  7  Dowl,  461. 

In  stating  the  distress,  it  is  not  necessary  to  enumerate  the 
goods  distrained ;  and  if  it  state  that  the  sheriff  took  the  bond  in 
double  the  value,  conditioned  for  prosecuting,  &c.,  and  for 
making  return  of  "  the  goods  in  the  condition  mentioned,  and 
thereupon  the  sheriff  replevied  the  same,"  this  shows  suffi- 
ciently that  the  bond  was  conditioned  for  the  return  of  the 
goods  distrained.  Phillips  et  al,  v.  Price,  3  M.  &  5.  180.  So, 
where  the  declaration,  at  the  suit  of  both  the  avowant  and 
party  making  cognizance,  stated  that  they  made  the  distress 
jointly  for  rent  due  to  the  former :  this  was  holden  to  mean 
that  they  distrained  in  the  respective  characters  of  landlord 
and  agent.    Id. 

Where  the  declaration  stated  that  the  bond  had  been  taken 
by  one  of  the  sheriffs  of  London,  and  by  him  assigned  to  the 
plaintiff,  the  court  held  that  as  nothing  appeared  to  show  that 
one  sheriff  might  not  grant  replevin,  the  bond  and  assignment 
were  good.     Thompson  v.  Farden,  1  Man.  &  Gr.  535. 

In  alleging  the  breach  of  the  condition,  it  is  not  objection- 
able to  say,  that  the  tenant  did  not  prosecute  his  suit  with 
effect,  and  did  not  make  a  return, — it  is  not  bad  for  duplicity, 
— and  the  defendant  must  answer  both  breaches ;  but  if  he 
made  a  return,  it  is  immaterial  whether  he  prosecuted  his  suit 
with  effect  or  not ;  and  if  he  prosecuted  his  suit  with  effect, 
he  need  not  make  a  return.  Phillips  et  al.  v.  Price,  3  M.  &  S. 
180.  A  statement  of  a  breach  of  any  part  of  the  condition, 
however,  as  by  averring  that  he  did  not  prosecute  with  effect, 
or  without  delay,  or  that  he  did  not  make  a  return,  or  did  not 
indemnify  the  sheriff,  will  singly  be  sufficient  to  support  the 
action.  Dunbar  v.  Dunn,  \0  Price,  64.  But  where  the  breach 
was,  that  although  the  distrainee  did  appear  in  the  county 
•court  and  levy  his  plaint,   which  plaint,  at  his  instance. 
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was  afterwards  removed  into  the  court  of  Common  Pleas  by 
\mt  of  re.  fa.  lo.,  yet  that  the  distrainee  did  not  appear  in  the 
court  of  Common  Pleas  at  the  return  of  the  re.  fa.  lo.,  and  did 
not  then  and  there,  or  at  any  other  time,  prosecute  the  suit 
^th  effect,  although  a  reasonable  time  had  elapsed ;  to  which 
there  was  a  plea  that,  after  the  removal  of  the  suit,  and  before 
the  return  of  the  re.  fa.  lo.,  the  distrainee  died,  whereby  the  suit 
had  abated ;  and  to  this  the  plaintiff  replied,  that  the  distrainee 
in  his  lifetime,  whilst  the  plaint  was  proceeding  in  the  county 
court,  sued  out  the  re.  fa.  lo.,  and  thereby  delayed  the  sait :  the 
court  held  that  the  record  altogether  showed  no  breach  of  the 
condition,  and  two  of  the  judges  held  that  the  replication  was 
a  departure.    Morris  v.  Matthews  et  al.,  2  Q.  B.  293. 

The  bond  being  joint  and  several,  the  sheriff  or  assignee  may 
bring  one  action  against  all,  or  may  sue  any  one  of  the  parties 
separately.  Wilson  v.  Hobday,  ^  M.  &  S.  120.  But  where  he 
brought  separate  actions  against  the  principal  and  eaQ^  of  the 
sureties,  the  court  of  Common  Pleas  made  a  rule,  that  the 
proceedings  in  all  the  actions  should  be  stayed,  on  payment  of 
the  rent  and  costs ;  and  that  if  such  payment  should  not  be 
made,  then  that  the  first  of  the  actions  should  be  proceeded 
with,  and  the  defendants  in  the  other  two  actions  be  bound  by 
the  event  of  the  first  action.  Bartlett  v.  Bartlett,  4  Man.  & 
Gr.  269. 

General  issued  The  general  issue  is  non  est  factum ;  under 
which  the  only  question  will  be,  whether  the  defendant  executed 
the  bond ;  and  this  the  plaintiff  must  prove.  The  defendant, 
on  the  other  hand,  may  take  advantage  of  any  variance  between 
the  bond  and  the  statement  of  it  in  the  declaration.  See  Glover 
V.  Coles,  I  Bing,  6.  But  this  is  not  of  much  use,  as  the  judge 
has  the  power  in  such  a  case  to  order  the  record  to  be  amended, 
to  make  it  conformable  with  the  bond. 

General  traverses.']  The  defendant  may,  it  seems,  traverse  the 
distress,  the  application  to  the  sheriff  to  replevy,  the  replevin,  the 
removal  of  the  plaint,  the  avowry  in  the  court  above,  the  judg- 
ment, and  the  assignment  of  the  bond.  But  where  these  things 
can  be  proved,  it  is  not  usual  in  practice  to  traverse  them. 
It  is  very  usual,  however,  to  traverse  the  breach  or  breaches 
of  the  bond  assigned  in  the  declaration ;  indeed,  this  is  the 
usual  defence  set  up  to  the  action.  If  the  breach  be,  that  the 
tenant  did  not  prosecute  his  suit  with  effect,  and  this  be  tra- 
versed, the  plaintiff  will  have  to  prove  that  the  tenant  prose- 
cuted the  suit  to  a  termination,  but  without  success.  See 
Perreau  v.  Bevan,  5  B.8c  C.  284.  Jackson  v.  Hanson^  8  Mees. 
&  W.  477.  Waterman  v.  Yea,  2  Wils.  41.  Tumor  v.  Turner^ 
2  Brod.  &  B.  107.  If  the  breach  be,  that  the  defendant  did 
not  prosecute  his  suit  without  delay,  and  it  be  traversed,  proof 
n 
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that  the  defendAnt  took  no  proceedings  for  a  long  and  unrea- 
sonable time  (two  years),  will  support  the  breach,  although  no 
judgment  of  non-pros,  was  signed.  Axford  v.  Perrett,  4  Bing. 
586.  Nor  is  it  necessary  in  any  case  to  show  that  a  judgment 
was  actually  given  against  the  plaintiff  in  the  replevin  suit ; 
if  it  be  proved  that  he  did  not  use  due  diligence,  in  prosecuting 
the  suit,  it  vdll  be  sufficient  proof  of  the  breach  that  he  did  not 
prosecute  it  without  delay.  Per  Cur.  in  Harrison  et  aU  v. 
Wardle  et  aL,  5  B.  &  Ad.  154,  146.  But  it  will  be  no  breach 
If  the  plaintiff  in  replevin  were  prevented  from  proceeding  in 
the  suit,  by  reason  of  the  defendant  not  appearing.  Id,  Seal 
v.  Phillips,  3  Price^  17,  or  the  like. 

Special  pleadings.']  The  defendant  may  plead  that  he  ap- 
peared in  the  replevin  suit,  and  was  ready  to  proceed  in  it,  but 
that  the  plaintiff  prevented  him  by  not  appearing ;  Harrison 
et  al.  V.  iVardle  et  al.,  supra :  and  see  Seal  v.  Phillips,  3  Price, 
17 ;  or  that  he  the  defendant  appeared  at  the  next  county 
court,  and  there  commenced  the  replevin  suit,  and  that  the 
same  is  still  pending;  Brackenburyv.  Pell,  12  East,  585;  to 
which  the  plaintiff  may  reply,  that  the  suit  is  not  pending, 
showing  how  it  was  determined,  Id,    Hallett  v.  Mountstephen, 

2  D,&  Ry.  343,  or  may  reply,  showing  that  the  distrainee  did 
not  use  due  diligence  in  prosecuting  the  suit,  although  the  same 
be  not  determined.  Harrison  et  al.  v.  Wardle  et  al.,  supra. 
And  where  the  defendant  pleaded  that  upon  the  replevin  suit 
being  removed  by  re.  fa,  lo,,  he  appeared  in  the  court  above,  but 
the  plaintiff  not  appearing,  he  could  not  proceed  in  the  suit ;. 
to  which  the  plaintiff  replied,  that  he  was  not  summoned  to 
appear ;  and  the  defendant  rejoined,  by  way  of  estoppel,  that 
the  sheriff  had  returned  to  the  re.  fa,  lo.,  that  he  had  prefixed  a 
day  to  the  parties  to  appear  and  proceed  in  the  plaint :  the 
court  held  that  although  this  was  no  estoppel*  binding  on  the 
defendant,  yet  as  the  re.  fa.  lo.,  directed  the  sheriff  to  summon 
the  plaintiff,  and  the  defendant  was  not  responsible  for  the 
default  of  the  sheriff,  he  could  not  be  deemed  guilty  of  delay 
in  the  suit,  as  the  plaintiff  had  not  in  fact  appeared.  Harrison 
et  al.  V.  Wardle  et  al.,  supra.  But  it  is  no  plea  to  state  that 
the  distrainor  appeared  in  the  county  court,  and  that  the  suit 
is  still  pending,  without  showing  that  the  distrainee  also  ap« 
peared,  and  was  prosecuting  the  suit.      Rider  v.  Edwards^ 

3  Man.  &  Gr,  202. 

That  the  judgment  against  the  tenant  in  the  replevin  suit 
was  obtained  by  the  plaintiff  by  fraud,  and  in  collusion  with 
the  tenant,  would  be  a  good  plea  in  an  action  against  the  sure- 
ties in  a  replevin  bond ;  but  then  it  must  be  pleaded  and  proved 
that  this  was  done  for  the  purpose  of  defrauding  the  sureties. 
Moore  v.  Boumiaker,  7  Taunt,  97. 

That  the  plaintiff  and  defendant  in  the  replevin  suit  referred 
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that  suit  to  an  arbitrator,  and  without  the  consent  or  privity 
of  the  sureties  to  the  replevin  bond,  agreed  that  the  bond  should 
stand  as  a  security  for  the  performance  of  the  award, — ^how- 
ever this  may  be  a  ground  for  an  application  to  the  equitable 
jurisdiction  of  the  court,  fee  Archer  y.  Hale,  4  Bing,  464,  it  is  not 
a  good  plea  to  an  action  on  the  replevin  bond.  Aldridge  v. 
Barper  et  aL,  10  Bing.  118.    Moore  v.  Bowmaker,  tupra. 

Also,  it  is  no  plea,  to  say  that  the  bond,  although  purporting 
to  be  by  two  sureties,  was  executed  by  one  only,  namely,  the 
defendant.    Austin  v.  Howard,  7  Taunt,  28,  327. 

And  where  the  defendant  pleaded  that  the  bond  was  obtained 
from  him  by  T.  H.,  in  the  name  of  the  sheriff,  under  the  colour 
and  pretence  that  he  was  deputy  to  the  sheriff  for  taking  re- 
plevins, whereas  he  had  no  such  deputation  or  authority,  and 
the  plea  concluded  with  a  special  traverse  of  the  bond  having 
been  taken  by  the  sheriff:  the  court  held  that  the  only  matter 
in  issue  was,  whether  the  sheriff  took  the  bond ;  and  that 
evidence  of  T.  H.'s  acting  as  deputy  of  the  sheriff,  was  sufficient 
prima  facie  evidence  of  his  appointment,  and  cast  upon  the 
defendant  the  onus  of  proving  that  T.  H.  was  not  appointed. 
Faulkner  v.  Johnson  et  al.,  11  Mees.  &  IV.  581. 

Verdict.']  The  plaintiff  is  entitled  to  recover  the  amount  of 
his  rent,  if  that  be  less  than  the  value  of  the  goods  distrained, 
or  to  the  value  of  the  goods,  if  that  be  less  than  the  rent,  and 
the  costs  in  the  replevin  suit.  Hunt  v.  Round,  2  Dowl.  558.. 
Ward  v.  Henley,  I  F.  &  /.  285,  to  the  extent  of  the  penalty  of 
the  replevin  bond ;  but  not  beyond  that  extent,  although  the 
plaintiff  hath  brought  separate  actions  against  the  distrainee 
and  the  sureties.  Hefford  v.  Alger,  1  Taunt.  218.  And  the 
court,  upon  application,  will  stay  the  proceedings  in  the  action 
or  actions  on  the  bond,  on  payment  of  these  sums.  Hunt  v. 
Round,  supra.  But  the  verdict,  in  form,  is  for  the  recovery  of 
the  debt  and  one  shilling  damages. 

Staying  proceedings.']  By  stat.  11  G.  2,  c.  19,  s.  23,  "the 
court  where  such  actions  shall  be  brought,  may,  by  a  rule  of 
the  same  court,  give  such  relief  to  the  parties  upon  such  bond, 
as  may  be  agreeable  to  justice  and  reason ;  and  such  rule  shall 
have  the  nature  and  effect  of  a  defeazance  to  such  bond." 

The  verdict  we  have  seen  is  for  the  debt,  that  is  to  say,  the 
penalty  of  the  bond,  which  may  or  may  not  exceed  the  sum  to 
which  the  landlord  may  be  fairly  entitled.  The  landlord  is 
entitled  to  the  value  of  the  goods  which  have  been  taken  out 
of  his  possession  by  the  replevin,  if  the  rent  due  to  him  at  the 
time  of  the  distress  amount  to  that  sum ;  but  otherwise  only 
to  the  amount  of  the  rent  so  due.  He  is  also  entitled  to  such 
costs  as  he  would  be  allowed  in  the  replevin  suit.  And  if  the 
penalty  of  the  bond  exceed  these  sums,  the  court  will  at  anv, 
w2 
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time  relieve  the  sureties,  upon  payment  of  these  sums,  the 
costs  of  the  action  on  the  bond,  if  any,  and  the  costs  of  the 
application.  Hunt  v.  Round,  2  Dowl,  558.  Miers  v.  Lockwood, 
9  Dowl.  975.     Gingell  v.  TumbuU,  3  Bing.  iV.  C.  881. 

Where  an  application  was  made  to  stay  the  proceedings  in 
an  action  on  a  replevin  bond,  it  appeared  that  the  tenant,  by 
mistake,  had  omitted  to  enter  a  plaint  at  the  next  county  court* 
and  the  landlord  had  therefore  taken  an  assignment  of  the 
bond,  and  brought  an  action  upon  it ;  but  the  replevin  suit  had 
afterwards  been  commenced,  and  was  then  pending :  the  court* 
however,  refused  to  interfere,  because  the  application  was  made 
on  behalf  of  the  principal  to  the  bond,  and  not  of  the  sureties. 
Warton  v.  Blackwell,  13  Law  J,  112,  ex. 


PART   lY. 

THE  TENANTS  REMEDIES  AGAINST  HIS  LANDLORD. 

Chapter  I.   For  Breach  of  ControKt. 

Sect.  1.  For  Breach  of  Covenant  generally, — 2.  For  Breach 
of  Covenant  for  Title » — 3.  For  Bretich  of  Covenant  for 
Quiet  Enjoyment. — 4.  For  Breach  of  Contract  not  under 
Seal, 
Chapter  II.  For  Wrongful  or  Irregular  Distress, 

Sect.  1.  Replevin  for  a  WrongfiU  Distress. — 2.  Action  for 
Distraining,  where  no  Rent  is  due. — 3.  For  Distraining 
twice  for  the  same  Rent. — 4.  For  Distraining  for  more 
Rent  them  weu  due. — 5.  For  an  excessive  Distrest. — 6.  For 
Distraining  Beasts  of  the  Plough  or  Sheep. — 7.  ForDiS' 
training  property  not  distrainable. — 8.  F&r  Distraining, 
after  Tender  of  the  Rent. — 9.  For  Refusing  to  restore 
goods  distrained,  on  tender  of  the  rent. — 10.  For  Driving 
a  Distress  out  of  the  Hundred,  8fc, — 11.  For  Remaining 
"0ft  the  Premises  an  unreasonable  time  after  Diitrmning^ 
12.  For  sdling  the  Distress,  before  the  expiration  ofjhe 
days. — 13.  F&r  Sale  of  a  Distress,  without  giving  notice 
thereof. — 14.  For  Selling  the  Distress  without  appraite' 
tnent. — 15.  For  not  Selling  the  Distress  for  the  best  price. 
16.  For  not  returning  the  surplus,  after  the  Sale  of  a  Dis- 
tress.— 17.  For  Excessive  Charges  of  the  Distress,  Sf^c. 
Chaptbb  III.  The  Tenants  remedy  against  the  Landlord, 

for  entry  without  cause. 
Chapter  IV.  The  Tenant's  remedy,  when  an  Ejectment  is 

brought  for  a  Forfeiture. 
Chapter  V.  7%e  Tenanfs  remedy,  for  Expulsion  by  a 

Stranger, 
Chapter  VI .  The  Tenanfs  remedy  against  his  Landlord, 
for  allowing  him  to  be  Distrained  upon 
for  Rent  due  to  the  Head  Landlord, 
Chapter VII.  Right  of  the  Tenant,  8fc.  to  Emblements. 


CHAPTER  I. 


Tf%e  Tenanfs  Remedies  against  the  Landlord  for  Breach  of 
Contract. 

Section  I. 
Ttmmt^s  Remedy  for  breach  of  Covenant  generally. 

If  the  demise  were  by  deed,  and  the  lessor  be  guilty  of  a 
Ineadi  of  any  of  the  covenants  in  it  upon  his  part  to  be  per- 
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formed,  the  lessee  may  maintain  an  action  of  covenant  against 
him,  to  recover  the  amount  of  the  damages  he,  the  tenant, 
may  have  thereby  sustained.  The  only  implied  covenant  and; 
the  usual  express  covenants  upon  the  part  of  a  landlord  are, 
as  to  his  title  to  make  the  lease  in  question,  and  for  the  quiet 
enjoyment  of  the  tenant  during  the  term ;  and  which  we  shall 
have  occasion  to  consider  particularly  in  the  two  next  sections ; 
but  as  there  may  be  express  covenants  in  the  lease,  upon  the 
part  of  the  landlord,  for  other  purposes,  we  shall  here  consider, 
generally,  the  client's  remedy  for  breach  of  a  covenant  upqn 
the  part  of  the  landlord,  and  which  must  be  of  course  by 
action  of  covenant. 


Declaration  in  Covenant  by  Lessee  against  Lessor^ 


In  the  Queen's  Bench. 

The day  of ,  a.d.  1846. 

Middlesex,  to  wit :  J.  N.,  the  plain- 
tiff in  this  suit,  by  A.  B.  his  attorney, 
complains  of  J.  S.  the  defendant  in 
this  suit,  who  hat}  been  summoned 
to  answer  the  said  plaintiff  in  an 
action  of  covenant :  Whereas  here- 
tofore, to  wit,  on ,  by  a  certain 

indenture  then  made  between  the 
defendant  of  the  one  part  and  the 
plaintiff  of  the  other  (one  part  of 
which  indenture,  sealed  with  the 
seal  of  the  defendant,  the  plaintiff 
now  brings  here  into  court,  the  date 
whereof  is  the  day  and  year  afore- 
said,) the  defendant,  for  the  consi- 
derations therein  mentioned,  did 
demise,  lease  and  to  farm  let  unto 
the  defendant,  his  executors,  ad- 
nuinistrators  and  assigns,  certain 
premises,  [to  wit,  liere  name  the 
parcels,  precisely  as  in  the  lease, 
if  necessary,  that  is  to  sat/,  if  the 
breach  conq^lained  of  Jtave  any 
comiect  ion  with  the  parcels;  but 
if  not,  then  merely  say—"  parti- 
cularly mentioned  in  the  said  in- 
denture], to  hold  the  same,  except 
as  is  therein  mentioned,  to  the  plain- 
tiff,  his   executors,  administrators 

and  assigns,  from  the day  of 

then  last  past,  for  and  during 

ibB  full  and  complete  tenn  of 

years  thence  next  ensuing,  at  a 
certain  rent  payable  by  the  plaintiff 
to  the  defendant,  as  in  the  said  in- 
denture is  mentioned.*  And  the 
defendant  did  thereby,  for  himself, 
his  heirs,  executors  and  administra- 
tors, covenant,  promise  and  agree 


to  and  with  the  plaintiff,  his  execu- 
tors, administrators  and  assigns, 
that  {^'c,  setting  out  t/te  covenant 
as  in  the  deed,  but  in  the  past 
tense,  using  "had"  for  **have," 
" should"  >»•  "shall,"  "would"^ 
for  "will,"  and  the  like;]  as  by 
the  said  indentujoe,  reference  being 
thereunto  had,  will  more  fUUy  and 
at  large  appear.  And  although 
the  said  plaintiff  hath  always,  frona 
the  time  of  the  making  the  said, 
indenture  hitherto,  well  and  truly- 
performed,  Ailfilled,  and  kept  all 
fbiogs  in  the  said  indenture  con- 
tained on  his  part  and  behalf  to 
be  performed,  fulfilled,  and  kept, 
[and  although,  ^'c,  here  state  the 
performance  by  the  plaintiW,  of 
conditions  pt'ecedent,  if  ainy\  ac- 
cording to  the  tenor  and  effect,  true 
intent  and  meaning  of  the  said 
indenture;  yet  the  plaintiff  saith 
that  [Sfc,  Jiere  state  the  breach :] 
contrary  to  the  tenor  and  effect, 
true  intent  and  meaning  of  the 
said  indenture,  and  of  the  defend- 
ant's said  covenant  in  that  behalf, 
so  made  as  aforesaid.  And  so  the 
plainUff  in  fact  saith,  that  the  de- 
fendant, although  often  requested  so 
to  do,  hath  not  kept  the  said  coven- 
ant so  by  liim  made  as  aforesajd, 
but  hath  brolvcn  the  same,  a&d 
to  keep  the  same  with  the  plaintiff 
hatli  hitherto  wholly  neglected  and 
refused,  and  still  doth  neglect  and 
reftise  :  to  the  plaintiff's  damage  of 
£^ — ;  and  thereupon  he  .1>riugs 
suit,  Jcc. 


IB,    «A/ * oi*u>*»,     fnviuAcv     «auu  office         DUib,  ww;. 

A  declaration  by  the  lessee  againt  the  assignee  of  the  rever- 


mi^^^m^mmmmmmmmmmmmmmmm 


General  Issue  and  Traverses.  271 

'-sion  or  by  the  assignee  of  the  lessee  against  the  lessor  or 
assignee  of  the  reversion,  for  a  breach  of  any  covenant  ran- 
ning  with  the  land,  may  readily  be  framed  from  the  above 
form,  and  the  forms  ante,  p.  181,  185. 


Plea,  Non  est  factunu 

In  the  Queen's  Bench. 

Tlie day  of ,  a.  b.  1840.     his  deed,  8cc. ;  and  of  this  he  puts 

J.  S.  \  The  defendant,  by  C.  D.,  his     himself  upon  the  country,  &c. 
ate.  >sttomey,  says  that  the  said 
J.X.^  supposed  indenture   is   not 


General  Traverse  of  a  Negative  Breach^ 

And  for  a  further  plea  in  this  the  siUd  covenant  of  the  defendant 

behalf,    the    defendant    says  that  by  him  in   that  behalf  made   as 

[^c,  stating  the  qfirmative  of  the  aforesaid ;  and  of  this  he  the   de- 

hreaeh\  according  to  the  form  and  fendant  puts    himself    upon    the 

^ect  of  the  said  indenture,  and  of  country,  &o. 

General  Traverse  of  an  Affirmative  Breach, 

And  for  a  further  plea  in  this  the  plaintiff  hath  above  in  his  said 

behalf,    the  defendant  says    that  declaration  alleged  and  stated ;  and 

[^c,  stating  the  negative  of  the  of  this  he  the  defraidant  puts  bim- 

treackf]  in  manner  and  form  as  self  upon  the  country,  &c. 

Under  the  first  of  the  above  pleas,  the  plaintiff  has  merely 
to  produce  and  prove  the  execution  of  the  deed  declared  upoQ« 
and  to  prove  the  amount  of  the  damages,  if  those  be  unliqui* 
dated.  And  the  defendant  on  the  other  hand  may  contest 
these ;  or  he  may  object  to  the  deed  being  given  in  evidence 
for  want  of  a  proper  stamp ;  see  ante,  p.  40—42 ;  or  may 
object  for  variance  between  the  deed  set  out,  and  that  given  in 
evidence.    See  I  Arch,  N,  P.  2nd  Ed,  p.  365. 

Under  the  second  p»lea,  the  plaintiff  must  give  some  genera) 
evidence  of  the  negative  in  the  breach,  and  must  prove  the 
amount  of  the  damages,  if  unliquidated.  And  the  defendant, 
on  the  other  hand,  may  prove  his  performance  of  the 
covenant. 

Under  the  last  of  the  above  pleas,  the  plaintiff  must  prove 
the  breach,  and  his  damages  if  unliquidated ;  and  the  defend^ 
^ant  may  give  evidence  to  the  contrary.  See  1  Arch.  N,  P., 
2nd  Ed.  p.  369. 
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Section  II. 

The  Tenant's  Remedy  against  his  Landlord,  for  Breach  of 
Covenant  for  Title* 

In  what  cases. 

Implied  covenant."]  From  the  word  "  demisi"  in  a  lease,  the 
law  implies  a  covenant  upon  the  part  of  the  landlord,  that  at 
the  time  of  the  delivery  of  the  lease,  he  had  full  power  and 
authority  to  demise  the  premises  to  the  lessee  for  the  time 
and  on  the  terms  expressed  in  the  lease.  Holder  v.  Taylor, 
Hob.  12.  Fraser  v.  Skey,  2  Chit.  646.  Per  Littledale,  J.  in 
Burnet  v.  Lynch,  5  B.  &  C.  609.  If  A.  by  indenture,  lease  to  B. 
the  land  of  C,  and  of  which  C.  is  seised  at  the  time,  upon  which 
B.  enters,  and  then  C.  re-enters, — B.  shaU  have  an  action  of 
covenant  upon  this  indenture,  although  he  was  not  in  posses- 
sion by  the  lease,  but  by  the  estoppel ;  for  A.  is  concluded,  by 
the  estoppel,  from  saying  that  the  lessee  was  not  in  of  his 
lease.  Ro.  Abr.  520.  Cro.  Jac.  73.  So,  if  a  man  lease  to 
me  the  land  of  J.  S.,  and  of  which  J.  S.  is  seised  at  the  time,  I 
shall  have  a  writ  of  covenant  against  the  lessor,  before  entry 
by  me  upon  J.  S.  and  re-entry  by  him  :  for  this  being  a  covenant 
in  law,  which  is  broken  by  the  lessor,  by  his  not  being  seised 
of  the  land  at  the  time  of  the  demise,  I  need  not  allege  an 
eviction ; — ^the  word  "  demise"  imports  a  power  of  letting, 
and  it  is  not  reasonable  to  force  the  lessee  to  enter,  when  hi9> 
entry  would  make  him  a  trespasser*  Ro.  Abr.  520.  Holder 
V.  Taylor,  Hob.  12. 

But  if  the  lessor  have  title  at  the  time  of  the  demise,  the 
implied  covenant  is  holden  to  subsist  only  during  his  life,  so 
that  no  action  upon  it  will  lie  against  his  executors,  for  an 
ouster  happening  after  his  death.  Swan  v.  Searles,  By.  257  b. 
Bendl.  150.  Bragg  v.  Wiseman,  1  Brouml.  22.  Hyde  v. 
Canons  of  Windsor,  Cro.  El.  553.  And  therefore,  where  a 
tenant  for  life  leased  his  lands  for  fifteen  years,  without  any- 
express  covenant  for  quiet  enjoyment,  and  died  before  that 
term  had  expired ;  and  the  remainderman  entered  upon  the 
lessee,  and  ousted  him :  the  court  held  that  the  lessee  could 
not  maintain  an  action  of  covenant  against  the  executors  of 
the  tenant  for  life,  for  this  breach  of  the  implied  covenant  for 
title  or  quiet  enjoyment.  Adams  v.  Gibney  et  al., 
6  Bing.  656. 

So,  if  the  lease  contain  an  express  covenant  for  title,  or 
for  quiet  enjoyment,  this  altogether  supersedes  the  implied 
covenant  for  title  above-mentioned,  and  the  remedy  for  the 
lessee  is  confined  to  the  express  covenant  alone.  Where  a 
lease  by  deed  contained  an  express  covenant  for  quiet  enjoy- 
ment, during  the  term,  without  any  let,  hindrance  or  interrup- 
tion from  the  lessor,  his  executors,  &c.,  or  any  person  claiming 
from,  under,  or  in  trust  for  him,  but  contained  no  covenant 
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for    title;     and   the   lessee,    treating  the  word    "demise" 

in    the   lease,    as    raising   an  implied   covenant    for    title, 

brought  an   action  upon  the    covenant    for    quiet    enjoy^ 

ment,  but  assigned    as  a  breach   that    the    lessor,  at  the 

time  of  making  the  lease,  had  not  power  or  authority  to  grant 

the  plaintiff  a  lease  for  the  term  in  the  deed  mentioned,  by 

means  whereof  he  lost  certain  money  laid  out  in  repairs  and 

improvements;  and  to  this  there  was  a  demurrer:   for  the 

defendant  it  was  argued,  that  the  express  covenant  for  quiet 

enjoyment,  qualified  the  covenant  for  title  or  quiet   enjoy* 

ment  to  be  implied  from  the  word  demisi  in  the  lease,  and 

secondly,  that   the  breach  assigned  was  no  breach  of  the 

covenant  stated,  showed  no  eviction,  and,  for  anything  that 

appeared,  the  plaintiff  had  not  in  any  manner  been  interrupted 

in  his  occupation :  for  the  plaintiff  it  was  argued,  that  two 

distinct  covenants  were  to  be  implied  from  the  word  demisi,  a 

covenant  for  title,  and  a  covenant  for  quiet  enjoyment,  and 

that  an  express  covenant  for  quiet  enjoyment  superseded  only 

the  implied  covenant  for  quiet  enjoyment,  but  did  not  affect 

the  other  implied  covenant  for  title;  and  as  to  the  alleged 

variance  between  the  covenant  and  breach  in  the  declaration, 

it  was  competent  to  the  plaintiff  either  to  set  the  matter  out 

according  to  its  legal  effect,  and  declare  upon  the  covenant  for 

title,  or  to  set  it  out  as  it  really  was,  and  let  the  covenant  be 

implied  from  it: — ^but  the  court  held  that  although  where 

there  are  two  express  covenants,  one  for  title  and  the  other 

for  quiet  enjoyment,  the  one  does  not  qualify  or  control  the 

other,  yet  an  express  covenant  will  qualify  and  control  all  the 

covenants  which  are  merely  implied  from  words  in  the  lease ; 

and  that  in  this  case,  the  lessor  was  not  bound  beyond  the 

terms  of  his  express  covenant  for  quiet  enjoyment.    Line  v. 

Stephenson  et  al.,  4  Bing.  N.  C.  676.    A  writ  of  error  was 

afterwards  brought  upon  this  judgment;   but  the   court  of 

error  were  of  the  same  opinion,  and  affirmed  the  judgment. 

Linew.  Stephenson  et  al,  5  Bing.  N.  C,  183. 

Express  coventmt.l  The  usual  form  of  the  express  covenant 
is  thus:  that  the  lessor,  "at  the  time  of  the  sealing  and 
delivery  hereof,  hath  full  and  lawful  power  and  authority  to 
grant  and  demise  the  messuage  or  tenement  and  premises 
hereby  demised,  leased  or  otherwise  assured,  or  intended  so  to 
be,  at,  for  and  upon  the  rent,  term  and  conditions  hereinbefore 
reserved  and  contained  respecting  the  same,  and  according  to 
the  true  intent  and  meaning  of  these  presents."  And  if  in 
fact  the  lessor  had  not  at  the  time  the  title  here  mentioned, 
the  lessee  may  maintain  an  action  against  him  upon  the 
covenant,  although  he  have  not  been  evicted,  or  hindered  or  dis- 
turbed in  his  occupation,  by  reason  of  the  lessor's  breach  of 
it.  Bolder  Y,  Taylor,  Hob,  12.  And  it  is  not  deemed  to  be 
nS 
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superseded,  qualified  or  controlled  by  any  express  covenant  for 
quiet  enjoyment  or  the  like,  contained  in  the  lease.  Norman 
V.  Foster,  1  Mod,  101,  per  Hale,  C.  J,  Fraser  v.  Skeff^ 
:2  Chit,  646. 


Declaratwn, 


Same  a*  tJielast form,  ante,  p.  270, 
to  the  asterisk,*  and  then  thus :] 
And  the  defendant  did  thereby,  for 
himself,  his  heirs,  executors,  and 
administrators,  covenant,  promise 
and  agree  to  and  with  the  plaintiff, 
his  executors,  administrators  and 
assigns,  that  [at  the  time  of  the 
sealing  and  delivery  of  the  inden- 
ture aforesaid,  he  the  defendant  had 
full  andlawfkii  power  and  authority 
to  grant  and  demise  the  messuage 
or  tenement  and  premises  by  tlie 
said  indenture  demised,  leascKi,  or 
otherwise  assured,  or  intended  so 
to  be,  at,  for  and  upon  the  rent, 
term  and  conditions  therein  reserved 
and  contained  respecting  the  same, 
and  according  to  the  true  intent 
and  meaning  of  the  said  indenture] : 
as  by  the  said  indenture,  reference 
being  thereunto  had,  will  more  fully 
and  at  large  appear.  And  although 
the  said  plaintiff  hath  always,  from 
the  time  of  making  the  said  inden- 
ture hitherto,  well  and  truly  per- 
formed, fulfilled  and  kept  all  things 
In  the  said  indenture  contained  on 
his  part  and  behalf  to  be  performed, 
fulfilled  and  kept,  according  to  the 
tenor  and  effect,  true  intent  and 
meaning  of  the  said  indenture,  yet 
the  plaintiff  saith  that  at  the  time 
of  the  sealing  and  delivery  of  the 
indenture  aforesaid,  he  the  defend- 
ant had  not  full  or  lawful  power  or 
authority  to  grant  or  demise  the 
messuage  or  tenement  and  premises 
aforesaid,  for  the  term  or  upon  the 
terms  or  conditions  in  the  said  in- 
denture reserved  and  contained 
respecting  the  same,  according  to 
the  tenor  and  effect,  true  intent  and 
meaning  of  the  said  indenture; 
{and  if  you  state  special  damage, 
such  as  eviction  by  one  having 


titU  or  the  like,  it  may  he  thus  t 
*'  for  that  one  G.  H.,  at  the  time  of 
the  sealing  and  delivery  of  the  said 
indenture,  and  continually  from 
thence  until  and  at  the  time  of  tbe 
eviction  and  expulsion  hereinafter 
mentioned,  had  lawful  right  and 
title  to  the  said  demised  premises, 
and  having  such  lawful  right  and 
title,  he  tbe  said  Q.  H.  heretoftm, 
and  after  the  sealing  and  deliverjr 
of  the  said  indenture,  and  during 

the  term  aforesaid,  to  wit,  on , 

entered  into  the  said  mesniage  or 
tenement  and  premises  upcm  ttie 
possession  of  the  plaintiff,  and 
ejected,  expelled,  put  out  and  re- 
moved the  said  plaintiff  from  the 
possession  thereof,  and  kept  and 
continued  him  the  plaintiff  so 
ejected,  expelled,  put  out  and  re- 
moved, from  thence  hitherto ;  con- 
trary to  the  tenor  and  effect,  tme 
intent  and  meaning  of  the  said  in- 
denture, and  of  the  defendant's 
covenant  in  that  behalf  so  made  as 
aforesaid :  By  reason  whereof  tbo 
plaintiff  hath  lost  all  benefit  and 
advantage  arising  and  to  arise 
during  the  term  aforesaid  from  the 
said  demise,  and  from  the  occupa- 
tion and  possession  of  the  said 
messuage,  tenement  and  premises^ 
and  hath  also  lost  all  benefit  and 
advanti^  from  divers  sums  of 
money,  amounting  in  the  whole  to  a 
certain  large  sum  of  money,  to  wlt^ 

the  sum  of  £ ,  by  him  expended, 

after  the  sealing  and  delivery  of  the 
said  indenture  and  before  he  was  so 
ejected  and  expelled  as  aforesaid* 

to  wit,  on  ,  in  repairing  and 

ornamenting   the   said   premises: 3 

To  the  plaintifTs  damage  of  £ ; 

and  thereupon  he  brings  suit,  4cc. 


The  declaration  may  be  in  this  form,  whether  it  be  on  an  im- 
plied or  express  covenant. 

The  breach  may  be  as  general  as  the  covenant,  namely,  that 
the  defendant  had  not  lull  or  lawful  power  or  authority  to 
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'igrant  or  demise  the  premises,  &c.,  without  stating  any 
eviction  or  interruption.  See  Holder  v.  Taylor,  Hob,  12^ 
m^a.  Where  the  declaration  stated  "that  the  defendant  at 
the  time  of  making  the  said  indenture,  had  not  full  power  and 
lawful  authority  to  demise  the  premises,  according  to  the  form 
and  effect  of  the  said  indenture;"  and  after  verdict  and 
judgment  for  plaintiff,  it  was  assigned  for  error,  that  tha 
plaintiff  in  his  declaration  had  not  shown  what  person  had 
right,  title,  estate  or  interest  in  the  demised  premises  at  tha 
time  of  the  making  of  the  indenture,  hy  which  it  might 
appear  to  the  court  that  the  defendant  had  not  full  power  and 
lawful  authority  to  demise  the  premises :  but  it  was  holden  that 
the  assignment  of  the  breach  of  covenant  was  good,  the 
plaintiff  having  followed  the  words  of  the  covenant  in  the 
negative,  and  that  it  lay  more  properly  in  the  knowledge  oi 
the  lessor  what  estate  he  had  in  the  land  which  he  demised^ 
than  of  the  lessee  who  was  a  stranger  to  it ;  and  therefore  tht 
defendant  ought  to  show  what  estate  he  had  in  the  land  at  the 
time  of  the  demise  made,  that  it  might  appear  to  the  court 
that  he  had  full  power  and  lawful  authority  to  demise  it. 
Bradshaw's  case,  9  Co.  60  h,  Cro,  Jac.  304.  Co.  EnU  116,  117. 
Lancashire  v.  Olover,  2  Show.  460.  So,  where  in  covenant,  the 
declaration  stated  that  the  defendant  by  indenture  demised  to 
the  plaintiff  a  messuage  and  certain  land  in  C.  for  60  years^ 
and  covenanted  that  he  was  then  lawfully  seised  in  fee  of  an 
indefeasible  estate,  and  assigned  a  breach  that  at  the  time  of 
making  the  indenture  he  was  not  lawfully  seised  in  fee ;  the 
defendant  pleaded  non  est  factum ;  and  after  verdict  for  the 
plaintiff,  it  was  moved  in  arrest  of  judgment  that  the  declara- 
tion was  bad,  because  the  breach  was  too  general,  not  showing 
that  any  other  person  was  seised,  nor  any  cause  why  the 
defendant  was  not  seised :  but  the  objection  was  overruled^ 
because  as  the  covenant  was  general,  so  the  breach  assigned 
generally  was  good,  especially  after  non  est  factum,  which 
admitted  the  breach  if  it  had  been  his  deed.  Muscot  v.  Ballet, 
Cro,  Jac.  369.  So,  where  in  debt  on  bond,  defendant 
demanded  oyer  of  the  condition,  which  was  to  perform 
covenants,  one  of  which  was,  that  the  defendant  covenanted 
that  he  was  seised  of  an  indefeasible  estate  in  fee  simple,  and 
the  defendant  pleaded  covenants  performed;  the  plaintiff 
replied  that  the  defendant  was  not  seised  of  an  indefeasible 
estate  in  fee  simple ;  and  the  defendant  demurred  generaUy, 
because  he  supposed  that  the  plaintiff  ought  to  have  shown  of 
what  estate  the  defendant  was  seised,  as  in  presumption  of  law 
he  had  parted  with  all  his  writings  concerning  the  land  to  tba 
plaintiff,  and  the  plaintiff  therefore  well  knew  the  title;  and  it 
was  not. like  Bradshaw's  case,  for  there  the  covenant  was  with 
the  lessee  for  years,  who  had  not  the  writings :  but  the  court 
held  that  the  breach  was  well  assigned,  according  to  the  word* 
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of  the  covenant,  and  judgment  was  given  for  the  plaintifE". 
Glinitter  v.  AtuUey,  T.  Raym.  14.    2  Sound,  181  6.  c. 

But  if  no  special  damage  be  laid  and  proved,  the  jury,  it  should 
seem,  will  not  be  warranted  in  giving  more  than  nominal 
damages. 

Where  eviction  is  laid  as  special  damage,  it  is  not  necessary 
to  state  what  title  the  party  had  who  evicted  the  plaintiff ;  it 
is  sufficient  to  say,  generally,  that  he  had  lawful  right  and 
title.  Foster  v.  Pierton,  4  T.  B.  617.  Hodgson  v.  East  India 
Company,  ST.  R.2BI,  283. 

Pleadings  and  Evidence. 

The  form  of  the  plea  of  non  est  factum,  and  of  a  general 
traverse,  will  be  found  ante,  p.  271.  Undernon  est  factum,  the 
plaintiff  will  merely  have  to  prove  the  execution  of  the  lease. 
Under  a  traverse  of  the  breach,  the  plaintiff  will  have  to  prove 
it,  that  is  to  say,  he  must  give  general  evidence  to  show  that 
the  defendant  had  not,  at  the  time  of  the  execution  of  the  lease, 
a  sufficient  title  to  grant  a  lease  for  the  term,  or  upon  the 
conditions  therein  mentioned.  And  where  an  eviction  is  laid 
as  special  damage,  the  plaintiff,  in  order  to  prove  it,  must  not 
only  prove  the  eviction,  but  that  the  party  who  evicted  him 
had  lawful  title  to  do  so.  Per  Ld.  Denman,  C.  J.,  in  Fox  v. 
Waters  et  al,  \2  Ad,  in  EL  b\,  43.  Where  the  action  was 
brought  against  two  executors  of  the  lessor,  and  the  defendants 
were  the  very  persons  who  evicted  the  plaintiff, — ^in  order  to 
prove  that  they  had  lawful  title  to  do  so,  it  was  proved  that 
one  of  them  said  that  the  property  belonged  to  him  and 
the  other  defendant,  and  that  Ihey  were  entitled  to  it  under  a 
deed  of  gift  prior  to  the  lease :  the  court  held  that  this  was 
not  sufficient ;  the  plaintiff  should  have  proved  title  in  both» 
and  here  the  admission  of  one  was  no  evidence  against  the 
other.    Fox  v.  Wateis  et  al.,  12  Ad,  &  El  43. 

Section  III. 

The  Tenant* s  Remedy  against  his  Landlord,  for  Breach  of  a 
Covenant  for  Quiet  enjoyment. 

Implied  covenant.^  From  the  word  '*  denUsi "  in  a  lease,  the 
law  implies  a  covenant  for  quiet  enjoyment  during  the  term  ; 
and  it  is  deemed  a  covenant,  not  only  against  the  acts  of  the 
lessor  and  all  claiming  through  or  under  him  or  in  trust  for 
him,  but  against  the  act  of  every  person  having  lawful  title. 
Therefore,  where  a  lessee  is  ousted,  either  by  the  lessor  himself, 
or  another  person  who  has  a  prior  title,  an  action  of  covenant 
lies  against  the  lessor  on  the  implied  covenant  in  law  upon  the: 
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word  " demise**  I  Sound,  322  a,  (n  2).  Nokes^s  case,  4  Co. 
80  b,  Crv,  m.  674,  Dy,  257  a,  pi.  13,  1  Ro.  Abr.  519,  F.  pL  1. 
Andrews? s  case,  2  Leon.  104.    Style  v.  Hearing,  Cro.  Jac.  73. 

But  this,  like  the  implied  covenant  for  title,  is  deemed  to 
subsist  only  during  the  life  of  the  lessor,  and  that  no  action 
will  lie  upon  it  against  his  executors,  for  an  ouster  happening 
after  his  death.  Swan  v.  Searles,  Dy,  257  b,  Bendl,  150. 
Bragg  v.  Wiseman,  1  Brownl.  22.  Hyde  v.  Canons  of  Wtndsor^ 
Cro.  El.  553.  And  therefore,  where  a  tenant  for  life  leased  his 
lands  for  fifteen  years,  without  any  express  covenant  for  quiet 
enjojrment,  and  died  before  that  term  had  expired;  and  the 
remainderman  entered  upon  the  lessee,  and  ousted  him :  the 
court  held  that  the  lessee  could  not  maintain  an  action  of 
coYenant  against  the  executors  of  the  tenant  for  life,  for  this 
breach  of  the  implied  covenant  for  quiet  enjoyment.  Adams 
T.  Gibney  et  al.,  6  Bing.  656. 

So,  if  the  lease  contain  an  express  covenant  for  quiet  enjoy- 
ment, this  altogether  supersedes  the  implied  covenant  to  the 
same  effect,  and  the  remedy  for  the  lessee  is  confined  to  the 
express  covenant  alone.  See  lAne  v.  Stephenson  et  al.,  5  Bing. 
183,  ante,  p.  273.  4  Co.  80  b,  Cro.  El.  674,  Velv.  175.  And 
therefore,  where  a  lessor  would  limit  his  responsibility  for  th& 
quiet  enjoyment  and  occupancy  of  his  lessee,  it  is  necessary 
that  he  should  have  an  express  covenant  for  quiet  enjoyment 
introduced  into  the  lease,  defining  exactly  against  what  acts, 
and  of  whom,  the  lessee  is  to  be  protected. 

But  the  implied  covenant  for  quiet  enjoyment,  does  not 
extend  to  the  acts  of  a  mere  wrong-^loer;  against  such  a 
person,  the  tenant  has  his  remedy  by  action  of  trespass,  or 
ejectment.  26  H.  8,  3  b.  And  the  breach  in  the  declaration, 
allowing  an  eviction,  must  state  it  expressly  to  have  been  by  a 
person  having  lawful  title.     Vide  infra. 

Express  covenavU.'\  The  express  covenant  for  quiet  enjoy- 
ment is  usually  worded  thus : — ^that  the  lessee, "  his  executors, 
administrators  and  assigns,  paying  the  yearly  rent  hereby  re- 
served  at  and  upon  the  days  and  times  and  in  the  manner 
hereinbefore  appointed  for  payment  thereof,  and  performing 
and  observing  the  covenants  and  agreements  hereinbefore 
contained  by  him  and  them  to  be  performed  and  observed, 
shall  and  lawfully  may  peaceably  and  quietly  have,  hold,  use# 
occupy  and  enjoy  the  same  messuage  or  tenement  and  pre- 
mises, with  their  respective  rights,  members  and  appurte- 
nances, for  and  during  the  term  of years,  expressed  to  be 

hereby  granted  thereof,  without  any  lawful  denial,  let,  hind* 
ranee,  molestation  or  interruptions  whatsoever,  of  or  by  him 
the  said  [lessor] ,  his  heirs  or  assigns,  or  any  other  person  or 
persons  claiming  by,  through  or  under  him,  or  in  trust  for 
him."    But  it  depends  entirely  upon  the  agreement  between 
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the  parties,  in  what  manner  thi«  covenant  shall  be  ezpressed*  so 
as  to  define  exactly  for  what  acts,  and  of  whom,  the  lessor  is  to 
be  responsible.  The  lessor,  however,  cannot  be  rendered  liable 
for  the  acts  of  a  mere  wrong-doer,  by  such  a  covenant,  unless 
made  so  by  the  express  words  of  the  covenant.  Even  where 
the  covenant  was  for  quiet  enjoyment,  without  the  let  of  the 
defendant  and  his  heirs,  and  "  of  all  and  every  other  person  or 
persons  whomsoever,"  it  was  holden  that  these  words  meant 
lawfol  interruptions,  and  not  the  let  or  interruption  of  a 
stranger  having  no  right.  Dudley  v.  PolUott,  3  T,  R,  587. 
So,  where  the  condition  of  a  bond  was,  that  if  the  obligee 
enjoy,  ftc.,  "  according  to  the  indenture,"  without  the  let  or 
interruption  of  "  any  person,"  it  was  holden  that  if  he  were 
ousted  by  one  who  had  no  right,  the  bond  was  not  forfeited* 
for  it  should  be  intended  to  mean  "  lawful  interruptions ;"  and* 
per  Periam,  J.,  it  would  be  the  same,  if  the  words  "  according 
to  the  indenture  "  had  been  omitted.  Dy.  328,  in  mcarg.  But 
where,  upon  the  purchase  of  lands,  the  vendor  gave  to  the 
vendee  a  bond,  conditioned  to  save  the  vendor  and  the  lands 
harmless  from  all  manner  of  mortgages,  judgments,  extents^ 
executions  and  other  incumbrances,  had  and  obtained,  or 
thereafter  to  be  had  and  obtained,  by  T.  T.  or  any  other 
person,— it  was  holden  to  bind  the  obligor  against  the  wrong- 
ful entry  of  T.  T.  Nash  v.  Palmer,  5M,8iS.  374.  And  Ld. 
Ellenborough,  C.  J.,  in  this  latter  case,  took  the  distinctioii 
between  a  covenant  against  the  acts  of  all  persons,  and  a 
covenant  against  the  acts  of  a  particular  person  by  name ;  he 
said  that  where  a  man  covenants  to  indemnify  against  all  per- 
sons, this  is  but  a  covenant  to  indemnify  against  lawful  title  ; 
and  the  reason  is,  because,  as  it  regards  such  acts  as  may  arise 
from  rightful  claim,  a  man  may  well  be  supposed  to  covenant 
against  all  the  world ;  but  it  would  be  an  extravagant  extension 
of  such  a  covenant,  if  it  were  good  against  all  the  acts  which 
the  folly  or  malice  of  strangers  might  suggest,  and  therefore 
the  law  has  properly  restrained  it  within  its  reasonable  import^ 
that  is,  to  rightful  title :  but  it  is  different,  where  an  individual 
is  named ;  for  there  the  covenantor  is  presumed  to  know  the 
person  against  whose  acts  he  is  content  to  covenant,  and  may 
therefore  be  reasonably  expected  to  stipulate  against  any  dis- 
turbance from  him,  whether  by  lawful  title  or  otherwise.  5  M^ 
&  S,  379,  380. 

It  remains  then  to  state,  against  whom,  and  against  what 
acts,  the  general  covenant  above  mentioned  is  an  indemnity. 
An  eviction  of  the  tenant,  by  a  party  having  title,  is  clearly 
within  it.  A  disturbance  of  a  way  of  necessity,  is  within  it. 
Per  Mansfield,  C.  /.,  in  Morris  v.  Edgington,  3  Taunt,  24.  So,  a 
subtraction  of  water  from  a  mill  demised,  seems  to  be  within 
it ;  but  where  there  was  a  demise  of  a  mill,  and  of  a  stream  of 
water  flowing  through  a  leat  or  trench  in  the  land  of  the 
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leaor»  excq>t  so  moch  of  the  water  u  should  be  solBcient  for 
Uie  supply  of  persons  whom  the  lessor  should  have  already 
contracted  with,  or  should  thereafter  contract  to  supply,  pro- 
vided that  such  a  quantity  should  be  left  as  should  be  sufficient 
to  supply  the  mill  for  twelve  hours  a  day ;  and  there  was  a 
covenant  that  the  lessee  should  enjoy,  &c.,  without  interruption 
of  the  lessor,  or  of  persons  claiming  by  his  act,  means,  con- 
sent, de&ult,  privity  or  procurement :  it  was  holden  that 
Aversions  of  the  water,  occaaoned  by  contracts  previous  to 
tiie  demise,  were  no  breach  of  this  covenant  for  quiet  enjoy* 
ment.  Biatchford  v.  Mayor  of  Plymouth,  3  Btfig>.  N.  C.  691. 
So,  where  the  lessor  covenanted  with  the  lessee  for  quiet 
enjoyment  of  the  demised  premises,  without  interruption  by 
die  lessor,  or  by  any  person  lawfully  claiming  "  by,  from,  or 
under  him ;"  and  during  the  demise,  the  lessee  was  distrained 
upon  for  arrears  of  land-tax,  due  from  the  lessor  at  the  time  of 
the  demise :  it  was  holden  that  the  ^stress  was  not  a  breach  of 
the  covenant,  liie  claim  for  land-tax  not  being  a  claim  by,  from, 
or  under  the  lessor.  Stanley  v.  Hayet,  2  Gale  &  D.  41 1 .  But 
wbere  a  fine  was  levied  of  a  feme  coverfs  estate,  with  a  joint 
power  to  the  husband  and  wife  to  declare  the  uses,  and  the 
uses  were  declared  to  the  husband  and  wife,  for  life,  with 
remainder  to  A. ;  and  the  husband  then  leased  the  land  to  B., 
and  covenanted  for  quiet  enjoyment  without  let  or  hindrance 
from  him  or  any  person  daiming  under  him ;  and  upon  the 
husband's  death,  A.  entered  upon  the  lessee,  and  ousted  him : 
it  was  holden  that  the  lessee  might  maintain  an  action  on  this 
covenant  against  the  executors  of  the  husband ;  for  by  the  deed 
to  declare  the  uses,  A.  claimed  under  the  husband,  within  the 
meaning  of  the  covenant.  Hurd  v.  Fletcher  et  al.,  1  Doug.  43. 
So,  where  tenant  for  life  under  a  marriage  settlement,  with 
power  to  grant  leases  for  years  determinable  on  three  lives, 
granted  a  lease  to  A.,  during  the  life  of  A.  and  his  two  sons, 
and  the  survivors  and  survivor,  covenanting  for  quiet  enjoy- 
ment during  the  said  term,  without  interruption  of  him  the 
lessor,  his  heirs  and  assigns/  or  any  other  person  claiming  any 
estate,  &c.,  under  him  or  any  of  his  ancestors ;  the  lessor  died, 
and  his  eldest  son,  who  was  tenant  in  tail  under  the  settle- 
ment,  evicted  the  eldest  son  of  the  lessee,  the  third  life  in  the 
lease  being  still  in  being :  it  was  holden  that  this  eviction  of 
the  tenant,  was  a  breach  of  the  covenant  for  quiet  enjoyment. 
Evans  v.  Faughan,  4  £.  &  C.  261.  But  where  tenant  for  life, 
and  his  eldest  son,  who  was  remainderman  in  tail,  let  certain 
Itemises  to  A.,  for  ninety-nine  years ;  and  A.  underlet  them 
to  B.  for  sixty  years,  with  a  covenant  for  quiet  enjoyment 
during  the  term,  "  without  any  lawful  let,  suit,  trouble,  evic- 
tion, ejection,  molestation  or  interruption  of  or  by  the  said  A., 
his  heirs,  executors,  admimstrators  or  assigns,  or  of  or  by  any 
other  person  or  persons  whomsoever,  lawfully  claiming  or  to 


280      Action  on  Covenant  for  Quiet  Enjoyment^ 

claim  by,  from  or  under  him  or  any  of  them,  or  by  his,  their  or 
any  of  their  acts,  means,  consent,  neglect,  default,  privity  or 
procurement:"  the  tenant  for  life  and  his  son  (the  lessors 
in  the  original  lease)  died,  and  the  ultimate  remaindermaa 
entered  upon  B.,  and  ousted  him  :  it  was  holden  that  B.  could 
not  maintain  an  action  on  this  covenant  for  quiet  enjoyment, 
against  A.,  for  this  ouster;  for  the  ultimate  remainderman 
did  not  claim  by,  from  or  under  him,  nor  was  the  eviction 
occasioned  by  any  act,  neglect,  default,  &c.,  of  A.  or  those 
claiming  under  him.     fVoodhouse  v.  Jenkins,  9  Bing,  431.     In 
this  last  case,  it  was  argued  that  it  was  by  the  neglect  and 
default  of  A.,  in  not  insisting  on  a  common  recovery  being 
suffered  by  the  lessor,  tenant  in  tail,  before  the  lease  was 
granted,  that  the  eviction  was  caused ;  but  the  court  held  that 
this  was  no  neglect  or  default  within  the  meaning  of  the  cove- 
nant, it  not  appearing  that  A.,  had  the  power  to  compel  the 
parties  to  suffer  a  recovery.    Id,    So,  where  the  governors  of 
the  Foundling  Hospital  granted  a  lease  of  a  dwelling-house  to 
A.,  for  a  term  of  years,  with  a  clause  of  re-entry  if  the  lessee 
or  his  assigns  should  convert  the  house  into  a  shop,  without 
the  consent  in  writing  of  the  lessors ;  A.  underlet  it  to  B.,  for  a 
shorter  term,  the  lease  omitting  the  clause  respecting  the  shop» 
and  containing  a  covenant  for  quiet  enjoyment,  "  without  any- 
lawful  let,  suit,  trouble,  molestation,  eviction,  interruption^ 
claim,  or  demand  whatsoever  by  or  from  A.,  his  executors, 
administrators  or  assigns,  or  any  person  or  persons  whomso- 
ever, claiming  or  to  claim  by,  from,  under,  or  in  trust  for  him, 
them  or  any  of  them,  or  by  or  through  his  or  their  acts, 
means,  right,  title,   forfeiture,  privity  or  procurement;"  B. 
assigned  to  C. ;  and  C.  underlet  to  D.,  who,  not  knowing  of 
the  clause  respecting  the  shop  in  the  original  lease,  incurred  & 
forfeiture  by  converting  the  house  into  a  shop ;  and  the  orl> 
ginal  lessors  thereupon  entered  upon  D.,  and  ousted  him :  it 
was  holden    that  C.  could  not  maintain  an  action  on  the 
covenant  for  quiet  enjoyment,  against  the  executors  of  A., 
who  had  died,  for  this  ouster  of  D. ;  for  the  words  "  acts  "  and 
"  means"  in  the  covenant,  mean  some  act  done,  and  the  evic- 
tion did  not  arise  from  any  act  done  by  A.,  or  by  any  person 
claiming  by,  from,  under  or  in  trust  for  him ;  if  A.,  were  guilty 
of  any  improper  concealment,  that  might  be  made  the  subject 
of  an  action  on  the  case,  but  not  of  the  present  action,    Spen^ 
cer  et  al.  v.  Marriott,  1  B.  &  C.  467. 

Covenants  for  title.  Kingdom  v.  Nottle,  4  M.  &  Sf.  53,  and 
for  quiet  enjoyment,  Williams  v.  Burrell' et  al.,  14  Law  J, 
98,  cp.,  run  with  the  land ;  and  therefore  the  lessee  or  assignee 
of  the  term  may  maintain  an  action  upon  them  against  the  lessor 
or  assignee  of  the  reversion.  See  1  Arch,  N,  P.  2nd  Ed,  357, 
358.  And  where  A.  demised  by  lease  to  B. ;  and  B.  assigned 
his  term  to  C,  covenanting  with  C.  and  his  assigns  for  quiet 
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enjoymeDt ;  and  C.  assigned  to  D.,  who  however  was  after- 
wards  ejected  by  A.,  for  a  forfeiture  incurred  by  B.  before  his 
assignment  to  C. :  it  was  holden  that  D.  might  maintain  an 
action  against  B.,  on  his  covenant  for  quiet  enjoyment. 
Campbell  v.  Lewis,  in  error,  S  B*&  A.  392. 

Where  the  covenant  is,  in  form,  that,  upon  payment  of  rent 
and  performance  of  covenants,  the  lessee  shall  quietly  enjoy,  &c., 
the  payment  of  rent  or  performance  of  covenants  is  not  a 
condition  precedent  to  the  right  of  the  tenant  to  the  quiet 
enjoyment  under  the  covenant ;  but  he  may  bring  his  action 
for  any  eviction  or  disturbance  in  his  possession,  although  he 
have  been  guilty  of  a  default  in  the  payment  of  his  rent  or 
performance  of  his  covenants.  Dawson  v.  Dyer,  5  JB.  &  Ad. 
584.  And  where,  in  such  a  case,  the  tenant  brought  his  action 
on  the  covenant,  and  the  defendant  pleaded  that  before  and  at 
the  time  of  the  disturbance  complained  of,  the  tenant  was 
guilty  of  a  breach  of  covenant  in  non-payment  of  rent,  and  in 
not  insuring :  the  court  held  that  this  was  no  answer  to  the- 
action.    Id,    See  Brookes  v.  Humphries,  5  Bing.  N.  C.  55. 
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Same  as  the  form,  ante,  p.  370,  to 
the  euteriek,*  and  then  thus :]  And 
the  defendant  did  thereby  for  himself 
his  heirs,  executors,  and  adminis- 
trators, covenant,  promise  and  agree 
to  and  with  the  plaintiff,  his  execu- 
tors, administrators  and  assigns, 
that  [the  plaintiff,  his  executors, 
administrators  and  assigns,  paying 
the  yearly  rent  thereby  reserved,  at 
and  upon  the  days  and  times  and 
in  the  manner  therein  appointed  for 
payment  thereof,  and  performing 
and  observing  the  covenants  and 
agreements  Uiereln  contained  by 
hhn  and  them  to  be  performed  and 
obaerved,  should  and  lawfully  might 
peaceably  and  quietly  have,  hold, 
me,  oocapy  and  ei^oy  the  same 
messuage  or  tenement  and  premises, 
with  their  respective  rights,  mem- 
bers and   appurtenances,  for   and 

dnring  the  term  of years,  ex- 

praned  to  be  thereby  granted  thereof, 
without  any  lawful  denial,  let, 
hindrance,  molestation  or  inter- 
ruption whatsoever,  of  or  by  him  the 
said  defendant,  his  heirs  or  assigns, 
or  any  other  person  or  persons 
clahBing  by,  through  or  under 
him,  or  in  trust  for  him] :  as  by  the 
•aid  indenture,  reference  being 
thereunto  had,  will  more  fully  aqd 


at  large  appear.  And  although  th^ 
said  plaintiff  hath  always,  from  the 
time  of  making  the  said  indenture 
hitherto,  well  and  truly  performed, 
fulfilled  and  kept,  all  things  in  the 
said  indenture  contained  on  his  part 
and  behalf  to  be  performed,  fulfilled 
and  kept,  according  to  the  tenor  and 
effect,  true  intent  and  meaning  of 
the  said  indenture  :  Yet  the  plain- 
tiff saith,  that  after  the  making  of 
the  said  indenture,  and  after  he 
entered  upon  and  had  possession  of 
the  messuage  or  tenement  and  pre-^ 
mises  aforesaid,  he  did  not  peace- 
ably or  quietly  have,  hold,  use^ 
occupy  or  ei^joy  the  same  messuage 
or  tenement  and  premises,  with 
their  respective  rights,  members  or 
appurtenances  for  or  during  the 
term  of years  aforesaid,  with- 
out any  lawful  denial,  let,  hindrance, 
molestation  or  interruption  whatso-^ 
ever  of  or  by  him  the  said  defendant, 
his  heirs  or  assigns,  or  any  other 
person  or  persons  claiming  by, 
through  or  under  him,  or  in  trust 
for  hun;  but  on  the  contrary 
thereof,  after  the  making  of  tlie 
said  indenture,  and  after  the  plain- 
tiff hod  entered  upon  and  became 
possessed  of  the  messuage  or  tene- 
ment and  premises  so  demised  aa 
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aforesaid,  and  during  th«  term  so  and  meaning  of  Ihe  said  iBdentane^ 

thereof  granted  as  afwesaid,  to  wit,  and  of  the  defendant's  covenant  In 

on ,  [one  G.  H.  then  lawfully  that  behalf  so  made  as  aforesaid : 

claiming  the  said  messuage  or  tene-  By  reason  whereof  the  plaintiff  hath 

ment  and  premises,  through  and  lost  all  benefit  and  adrantagearlsini^ 

under  the  defendant,  and  having  and  to  arise  during  the  midue  oc 

before  and  at  the  time  of  the  making  the  said  term  fifom  the  said  demiae, 

of  the  said  indenture  of  lease  to  and  from  the  occupation  and  i 


the  plaintiff  as  aforesaid,  and  con-  slon  of  the  said  messuage  or  tene- 
tinually  from  thence  until  and  at  ment  and  premises,  and  hath  also 
the  time  of  the  eriction  and  expul-  lost  all  benefit  and  adTantage  tmaa 
sion  hereinafter  mentioned,  full,  divers  sums  of  money,  amounting 
just  and  good  title  to  the  same  and  in  the  whole  to  a  certain  large  sum 
to  the  possession  thereof,  into  and  of  money,  to  wit,  the  sum  of  £  , 
upon  the  messuage  or  traement  and  by  him  expended,  after  the  making 
premises  aforesaid  did  enter,  and  the  of  the  demise  aforesaid,  and  before 
plaintiffthereArom  and  from  the  pos-  he  the  plaintiff  was  so  put  ou^ 
session  thereof  under  the  demise  ^ected,  expelled  and  amoved  as 
afSoresaid,  did  rij^tftilly  and  wholly  aforesaid,  to  wit,  on ,  in  repair- 
put  out,  ^ect,  expel  and  amove,  and  ing  and  ornamenting  the  said  pre* 
kept  and  continued  him  the  plaintiff  mises.]    To  the  plaintiff 's  damage 

so  put  out,  ^ected,  expelled  and     of  jS ;  and  thereupon  he  bringa 

amoved,  from thenoe hitherto;  con-  sui^  &;c. 
traryto  the  tenor  and  effectytrue  intent 

It  is  sufficient  to  state  that  the  party,  'who  evicted,  had 
lawful  title  to  the  premises,  and  daimed  the  same  under  the 
defendant  or  some  person  claiming  through  or  under  him, 
according  to  the  terms  of  the  covenant,  without  stating  what 
that  title  is.  Hodgson  v.  East  India  Co.  8  T,  R,  278.  Jnd  see 
Bradshauj*s  case,  9  Co,  60  b.  Cro.  Jac.  304.  Lancashire  r, 
Olover,  2  Show,  460.  Muscot  v.  BaUet,  Cro.  Jac.  369. 
Glinister  v.  Audiey,  T.  Raym.  14,  ante,  p.  275.  And  where  the 
declaration  stated  a  lease  granted  by  the  defendant  to  C,  under 
whom  the  plaintiff  derived  title  by  several  mesne  assignments, 
in  which  lease  the  defendant  covenanted  for  quiet  enjoyment, 
*'  without  the  let  or  interruption  of  the  defendant,  his  heirs 
and  assigns,  or'  of  any  other  person  whomsoever,"  and  then 
assigned  a  breach,  "  that  the  defendant,  at  the  time  of  making 
the  said  indenture  of  demise,  or  at  any  time  before  or  after- 
wards hitherto,  had  not  any  right  or  title  whatsoever  to  make 
the  said  lease  of  the  said  premises  to  the  said  C,  nor  could  the 
plaintiff,  by  virtue  of  the  said  demise,  since  the  said  assign- 
ment made  to  him  as  aforesaid,  peaceably  and  quietly  have,  hold, 
occupy,  possess  and  enjoy  the  said  demised  and  assignedpremises, 
or  any  part  thereof;  for  tiiat  one  J.,  at  the  time  of  making 
the  said  indenture  of  demise,  and  continually  from  thence 
until  and  at  the  time  of  the  eviction  and  expulsion  heremafter 
mentioned,  had  lawful  right  and  title  to  the  said  demised 
premises,  and  having  such  lawful  right  and  title,  entered  into 
the  said  premises  upon  the  possession  of  the  plaintiff,  and 
ejected,  expelled,  put  out  and  removed  the  said  plaintiff  from 
the  possession  thereof,"  &c. ;  and  upon  demurrer,  it  wm 
objected  that  it  did  not  appear  in  the  declaration  what  lig^t^ 
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'daim  or  title  J.  had  to  enter  the  demised  premises,  and  evict 
the  phdntiflf :  but  the  court  overruled  the  objection,  and  held 
that  it  was  sufficient  to  allege  that  at  the  time  of  the  demise 
to  C,  J.  had  lawful  right  and  title  to  the  premises,  and  having 
such  right  and  title  entered  and  evicted  the  plaintiff,  without 
showing  what  title  J.  had.  Potter  v.  Pearson,  4  7.  R.  617. 
But  it  is  necessary  to  show  that  the  party  evicting,  not  only 
had  title,  but  that  he  had  it  before  and  at  the  time  of  the 
making  of  the  indenture  of  demise.  Skinner  v.  KUbys,  1  Show. 
70.  Eeles  v.  Lambert,  Al.  38.  Buddy  v.  WUtiam,  3  Lev,  325» 
or  in  some  other  manner  to  negative  the  supposition  that  he 
derived  his  title  from  the  plaintiff  himself.  Brookes  v. 
Humphreys,  5  Bing,  N,  C.  55.  If  however  the  party  evicting 
be  the  lessor  himself,  it  is  not  necessary  to  allege  that  he  had 
title,  for  the  action  is  brought  upon  the  presumption  that  he 
had  no  title  which  would  warrant  his  entry ;  it  is  sufficient  if 
it  appear  that  the  interruption  was  in  assertion  of  some  claim 
of  right.  Lloyd  v.  Tomkies,  1  T.  12.  671.  And  the  same» 
where  the  eviction  is  by  the  heir  or  executor  of  the  covenantor^ 
and  the  covenant  is  for  quiet  enjoyment  without  the  let  or 
interruption  of  the  covenantor,  his  heirs  or  executors. 
P,  N.  B.  342,  K,  Forte  v.  Vines,  2  Ro,  Rep.  21.  Penning  v. 
Plat,  Cro.  Jac.  383.  Cor^s  case,  1  Ro.  Abr.  430,  p/.  11,  Cro. 
El.  544.  Crosse  v.  Young,  2  Show.  425.  And  it  does  not  seem 
to  be  necessary  to  state  that  the  plaintiff  was  evicted  by  legal 
process,  although  the  fact  be  so.  Foster  v.  Pearson,  4  T.  R. 
617,  620.  But  it  is  necessary  to  show  some  particular  act  by 
which  the  plaintiff  was  interrupted,  for  otherwise  the  breach 
wonld  not  be  well  assigned.  Praunce*s  case,  8  Co.  91,  a,  &• 
Jnon.  Com.  Rep.  228. 

The  pleadings  and  evidence  are  the  same,  as  in  the  last 
section. 


Section  IV. 

7%e  Tenant* s  Remedy  against  his  Landlord,  for  Breach  of 
Contract  not  under  SeaU 

If  in  a  demise  not  under  seal,  there  be  an  express  agreement 
upon  the  part  of  the  landlord  for  title  or  for  quiet  enjoyment* 
and  the  tenant  sustain  any  damage  by  the  breach  of  it,  he 
may  have  his  remedy  by  action  of ,  assumpsit, '  in  the  same 
manner  as  he  may  sue  in  covenant  where  the  demise  is  bf 
deed.  He  cannot  however  sue  in  assumpsit,  as  upon  an  implied 
contract  for  title  or  quiet  enjoyment ;  for  no  such  contract 
can  by  law  be  implied  from  the  mere  relation  of  landlord  and 
tenant.  Granger  v.  Collins,  6  Mees.  &  W.  458.  In  one  case, 
indeed,  it  was  holden  that  where  a  man  lets  a  house,  he  im- 
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pliedly  undertakes  that  it  is  habitable,  and  free  from  any 
serious  nuisance ;  and  therefore  where  a  tenant,  upon  entering 
into  possession  of  a  furnished  house,  found  it  so  infested  with 
bugs  that  it  was  impossible  to  dwell  in  it,  and  left  it, — it  was 
holden  that  he  was  liable  to  pay  only  for  the  time  he  actually 
occupied.  Smith  v.  Marrable,  11  Mees.  &  W.  5.  But  the 
Huthority  of  this  case  is  very  much  shaken ;  and  it  has  been 
holden  that,  at  all  events,  if  the  house  be  let  upon  lease,  there  is 
no  such  implied  warranty.  Hart  v.  Windsor,  12  Mees.  &  fK.  68. 
So,  on  the  letting  of  land  or  aftermath,  &c.,  there  is  no  implied 
warranty  that  it  is  fit  for  the  use  for  which  the  lessee  requires 
it.  Sutton  V.  Temple,  12  Mees,  &  fT.  52.  Nor  is  the  landlord 
under  any  implied  obligation  to  make  any  repairs  upon  the 
demised  premises,  jirden  v.  Pu/Jen,  10  Mees.  &  ^.  321.  But 
where  there  is  an  express  contract  upon  the  part  of  the  landlord, 
on  these  or  on  any  other  subjects  relating  to  the  tenancy,  he 
is  bound  to  perform  it,  and  the  tenant  may  have  his  remedy 
against  him  by  action  of  assumpsit  if  he  do  not  perform  it, 
in  the  same  manner  as  in  other  cases  of  breach  of  a  contract 
not  under  seal.  The  following  may  in  general  be  the  form 
of  the 


Declaration* 

In  the  Queen's  Bench.  defendant     undertook     and    then 

The day  of ,  A.  d.  1846.  faithftilly  promised  the  plaintiff  to 

Middlesex,  to  wit :  J.  N.,  the  perform  and  fulfil  the  said  agree- 
plaintiff  in  this  suit,  by  A.  B.  his  ment  in  aU  things  on  his  part  and 
attorney,  complains  of  J.  S.,  the  behalf  to  be  performed  and  fidfilled. 
defendant  in  this  suit,  who  has  been  And  [although,  '*  &c.,  stating  the 
summoned  to  answer  the  said  performance  of  any  iwndiHonpre^ 
plaintiff  in  an  action  on  promises:  cedent  rohich  may  be  in  the  agree- 
Por  that  whereas  heretofore,  to  wit,  ment ;  "—Yet]  the  plaintiff  in  fact 
on  ,  by  a  certain  agreement  saith  that  the  defendant,  not  regard- 
then  made  by  and  between  the  ing  his  said  promise  and  under- 
plaintiff  of  the  one  part  and  the  takhig,  but  contriving  and  fraudu- 
defendant  of  the  other  part,  it  was  lently  intending  to  iiuare  the 
agreed  that  [^c;  setting  out  the  plaintiff  in  this  behalf,  did  not  per- 
agreement  in  the  past  tense] ;  form  or  ftilfil  the  said  agreement  in 
And  the  said  agreement  being  so  all  things  on  his  part  or  behalf  to 
made  as  aforesaid,  afterwards,  to  be  performed  and  fulfilled,  but  on 
wit,  on  the  day  and  year  aforesaid,  the  contrary  thereof  craftily  and 
in  consideration  thereof,  and  tiiat  snbtilely  deceived  the  plauitiff  in 
the  plaintiff,  at  the  special  instance  this,  that  he  the  said  defendant 

and  request  of  the  defendant  had  afterwards,  to  wit,  on ,  [^c, 

then  undertaken  and  faithfully  pro-  stating  a  breach  of  the  agreement 

mised  the  defendant  to  perform  and  specially  ;  whereby,  **  ^c,  stating 

ftilfil   the  said  agreement   in   all  special  damage,  if  any :"]  To  the 

tilings  on  his  part  and  behalf  to  be  damage  of  the  plaintiff  of  £ ; 

performed  and  fulfilled,  he  the  said  and  thereupon  he  brings  suit.  Sec 

The  pleadings  and  evidence  are  the  same  as  in  ordinary 
cases  of  assumpsit.  See  1  Arch,  Nisi  Prius,  2nd  Ed,  p.  142, 
et  seq. 
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CHAPTER    II. 
The  Tenant's  Remedies  for  a  Wrongful  or  Irregular  Distress. 

A  distress  is  said  to  be  wrongful,  when  no  rent  is  due  at  the 
time,  or  not  so  much  rent  as  is  distrained  for,  or  where  an 
excessive  distress  is  taken,  or  where  goods  are  distrained,  which 
are  not  by  law  the  subject  of  a  distress ;  it  is  said  to  be  irregular, 
where,  although  the  distress  itself  is  legal,  some  of  the  pro- 
ceedings thereon  are  not  in  conformity  with  the  statutes  by 
which  they  are  regulated. 

By  Stat.  11  G.  2,  c.  19,  s.  19,  after  reciting  that  it  hath 
sometimes  happened  upon  a  distress  made  for  rent  justly  due, 
the  directions  of  stat.  2  W.  &  M.  sess.  1,  c.  5,  {ante,  p.  125,) 
have  not  been  strictly  pursued,  but  through  the  mistake  or 
inadvertency  of  the  landlord  or  other  person  entitled  to  such 
rent  and  distraining  for  the  same,  or  of  the  bailiff  or  agent  of 
such  landlord  or  other  person,  some  irregularity  or  tortious 
act  hath  been  afterwards  done  in  the  disposition  of  the  distress 
so  seized  or  taken  as  aforesaid,  for  which  irregularity  or 
tortious  act  the  party  distraining  hath  been  deemed  a 
trespasser  ab  imtio,  and  in  an  action  brought  against  him  as 
such  the  plaintiff  hath  been  entitled  to  recover  and  has  actually 
recovered  the  full  value  of  the  rent  for  which  such  distress  was 
taken :  And  further  reciting  that  it  is  a  very  great  hardship  upon 
landlords  and  other  persons  entitled  to  rents,  that  a  distress 
duly  made  should  be  thus  in  effect  avoided  for  any  subsequent 
irregularity : — it  is  enacted,  that  "  where  any  distress  shall  be 
made  for  any  kind  of  rent  justly  due,  and  any  irregularity  or 
unlawful  act  shall  be  afterwards  done  by  the  party  or  parties 
distraining,  or  by  his,  her,  or  their  agents,  the  distress  itself 
shall  not  be  therefore  deemed  to  be  unlawful,  nor  the  party  or 
parties  making  it  be  deemed  a  trespasser  or  trespassers  ah  initio, 
but  the  party  or  parties  aggrieved  by  such  unlawful  act  or 
irregularity  shall  or  may  recover  full  satisfaction  for  the  special 
damage  he,  she,  or  they  shall  have  sustained  thereby,  and  no 
more,  in  an  action  of  trespass  or  on  the  case,  at  the  election 
of  the  plaintiff  or  plaintiffs :  provided  always,  that  where  the 
plaintiff  or  plaintiffs  shall  recover  in  such  action,  he,  she,  or 
they  shall  be  paid  his,  her,  or  their  full  costs  of  suit,  and  have 
all  the  like  remedies  for  the  same,  as  in  other  cases  of  costs." 

The  words  "  action  of  trespass  or  on  the  case,"  in  the  above 
section,  have  no  reference  to  the  original  distress,  but  merely 
to  the  act  or  omission  which  constitutes  the  irregularity ;  and 
if  that,  of  itself,  be  the  subject  of  an  action  of  trespass, 
trespass  must  be  brought  for  it ;  if  of  an  action  on  the  case, 
an  action  on  the  case  alone  will  lie.  And  therefore  where  the 
irregularity  consisted  of  selling  the  goods  without  having  then^ 
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appraised,  it  was  holden  that  trespass  would  not  lie,  because  an 
omission  cannot  be  a  trespass.  Messing y,  Kemble,  2  Camp.  115. 

By  sect.  20,  it  is  provided,  that  "  no  tenant  or  tenants,  lessee 
or  lessees,  shall  recover  in  any  action  for  any  such  nnlawliil 
act  or  irregularity  as  aforesaid,  if  tender  of  amends  hath  been 
made  by  the  par^  or  parties  distraining,  his,  her  or  their  agent 
or  agents,  before  such  action  brought." 

And  by  sect.  21,  "  in  all  actions  of  trespass  or  upon  the 
case,  to  be  brought  agaiost  any  person  or  persons  entitled  to 
rents  or  services  of  any  kind,  his,  her  or  their  bailiff  or  receiver, 
or  other  person  or  persons, — relating  to  any  entry  by  virtue  of 
this  act,  or  otherwise,  upon  the  premises  chargeable  with  such 
rents  or  services, — or  to  any  distress  or  seizure,  sale  or  disposal 
of  any  goods  or  chattels  thereupon, — it  shall  and  may  be  lawful 
to  and  for  the  defendant  or  defendants  in  such  actions  to  plead 
the  general  issue,  and  give  the  special  matter  in  evidence ;  any 
law  or  usage  to  the  contrary  notwithstanding :  And  in  case 
the  plaintiff  or  plaintiffs  in  such  actions  shall  become  nonsuit, 
discontinue  his,  her  or  thdr  action,  or  have  judgment  against 
him,  her  or  them,  tiie  defendant  or  defendants  shall  recover 
double  costs  of  suit." 

As  to  the  privilege  here  given,  of  pleading  the  general  issue 
and  giving  the  special  matter  in  evidence,  the  Umdlord  is  at 
Mbeity  to  avail  himself  of  it,  or  not,  as  he  may  think  fit.  Per 
LUtledale,  J.  5  Ad,  &  El.  411.  If  he  do,  it  is  required  that  he 
riiould  insert  the  words  "  By  statute"  in  the  margin  of  his 
plea.  R.  6.  T.  1  Vict.  If  he  pkad  specially,  he  will  beholden 
to  the  same  strictness  precisely,  as  if  this  privilege  of  pleading 
the  general  issue  and  giving  the  special  matter  in  evidence  under 
it,  had  never  been  granted.  See  Drew  v.  Avery  et  al.,  14  Law  J. 
65,  ex.  and  see  EagleUm  v.  Gutteridge,  1 1  Mees.  &  W.  465. 

As  to  costs,  the  above  statute  is  now  altered :  By  stat.  5  &  6 
Vict.  c.  97,  s.  2,  instead  of  "  double  costs,"  he  shall  have 
"  such  full  and  reasonable  indemnity  as  to  all  costs,  charges 
and  expenses  incurred,"  in  and  about  the  action,  "as  shall  be 
taxed  by  the  proper  officer  in  that  behalf,  subject  to  be  reviewed 
in  like  manner  and  by  the  same  authority,  as  any  other 
taxation  of  costs  by  such  officer."  And  this,  although  the 
defendant  may  not  have  availed  himself  of  the  statute,  of 
giving  the  special  matter  in  evidence  under  the  general  issue, 
but  has  pleaded  specially.  QambreU  v.  Earl  Falmouth, 
5  Ad.  &  EL  403. 

Sectiow  I. 

Replevin  for  a  Wrongful  Distress. 

In  what  cases."]  The  action  of  replevin  is  one  of  the  reme- 
dies the  law  gives  for  goods  wrongfully  taken.    It  is  usually 
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brought,  where  goods  have  been  taken  as  a  distress.  In  what 
cases  a  distress  may  be  taken  for  rent  in  arrear,  has  already 
been  fully  considered,  ante,  p.  105,  ei  seq.  Formerly  the 
action  of  replevin  was  often  brought  in  the  detinet ;  but  now 
the  goods  are  actually  replevied,  and  delivered  to  the  plaintiff 
before  action  brought. 

The  action  lies  only  for  personal  chattels;  not  for  trees 
growing;  F.  N,  B,  68 ;  nor  for  things  fixed  to  the  freehold; 
VdUim  V.  Whitiem  et  cU.,  12  Law  /.  55,  qb.  Simpson  v.  Har-^ 
iopp,  WUles,  515,  per  WiUes,  C.  J.  Darby  v.  Harris  et  al.,  10 
Law  J.  294,  qb.  and  see  Niblett  v.  Smith,  4  T.  R.  504 ;  nor 
for  animals  fens  naUans,  unless  reclaimed ;  2  i2o.  Abr,  430, 
Godb,  124, 4  Co.  54 ;  nor  for  deeds  or  charters  relating  to  land ; 
Bro.  Abr.  RepL  34 ;  nor  for  money ;  Moor^  394,  2  Brownl,  139 ; 
nor  for  leather  after  it  has  been  manufactured  into  shoes,  or 
the  like.  Id,  But  it  will  lie  for  a  ship,  or  for  the  sails,  &c.  of 
a  ship.  March,  110,  7".  Raym,  232.  And  if  a  mare  in  foal,  or 
a  cow  in  calf,  be  distrained,  and  during  their  detention  she 
bring  forth  her  young,  replevin  lies  for  the  foal  or  calf,  as  well 
as  for  the  mare  or  cow.  Bro.  Abr,  Bepl,  41,  F.  N.  B.  69,  Sid. 
82.  And  in  general  it  will  lie  for  all  things  which  may  lawfully 
be  taken  as  a  distress,  Bac,  Abr,  Repl.  F.,  provided  they  be 
taken  in  this  country,  and  not  abroad.  Per  PoUexfen,  C.  /., 
Show.  91.  It  will  lie,  whether  the  plaintiff  have  a  general  or 
merdy  a  special  property  in  the  goods  taken.  Co.  Lit.  145, 
Winch.  26.  And  the  goods  may  be  replevied  at  any  time  before 
they  are  actually  sold.    Jacob  v.  King,  5  Taunt.  451. 

By  and  against  whom."]  Replevin  will  lie  either  at  the  suit 
of  the  party  who  has  the  general  property,  or  the  party  who 
has  a  special  property,  in  the  goods  which  are  the  subject  of 
the  action ;  Co.  Lit.  145,  Winch.  26 ;  in  the  same  manner  as 
in  the  action  of  trespass  de  bonis  a^^ortaiis.  If  brought  by 
husband  and  wife,  the  declaration  must  show  some  cause  for 
joining  the  wife;  otherwise  it  will  be  bad  upon  demurrer- 
Serves  v.  T>oddy  2  New  Rep.  405.  And  the  action  lies  against 
the  party  who  took  the  goods,  or  against  any  party  who  caused 
them  to  be  taken,  or  against  both.  So  executors  or  adminis- 
trators may  sue  in  respect  of  the  goods  of  their  testator  or 
intestate  ;  and  where  the  lessee  of  land  died,  and  his  adminis- 
tratrix continued  in  possession  after  the  death,  and  during 
the  residue  of  the  term,  it  was  holden  that  the  landlord  might 
distrain  on  the  administratrix,  as  well  for  the  rent  due  before, 
as  for  that  due  after,  the  death.  Braithwaite  v.  Cooksey  et  al., 
1  H.  BL  465.  And  as  by  sUt.  32  H.  8,  c.  37,  s.  1,  authority 
is  given  to  executors  and  administrators  to  distrain  for  rent 
due  and  not  paid  at  the  time  of  the  death  of  their  testator  or 
intestate, — if  they  distrain,  and  the  tenant  bring  replevin,  he 
may  of  course  make  them  defendants.    Joint  tenants  may  join 
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in  an  avowry  for  rent ;  or  if  the  avowry  be  by  one,  he  must 
also  make  cognizance  as  bailiff  of  his  companion.  Bonoyon  v. 
Palmer,  5  Mod.  73.  PuUeny.  Palmer,  Id.  150.  Even  one  of 
two  tenants  in  common  cannot  avow  alone,  but  must  also 
make  cognizance  as  bailiff  of  the  other.  Cully  v.  Spearman, 
2  H.  Bl,  386.  And  where  there  was  an  avowry  by  one  of 
several  coheirs  in  gavelkind,  with  a  cognizance  as  bailiff  of  the 
other  coheirs,  it  was  holden  to  be  sufficient,  without  averring 
any  authority  from  the  other  coheirs  to  distrain.  Leigh  y. 
Sheppard,  2  Br,  &  B.  465. 

Mode  of  replevying  the  goods.']  The  mode  of  replevying  goods 
is  thus :  having  obtained  the  consent  of  two  responsible  house- 
keepers to  join  in  the  replevin  bond,  give  their  names  to  the 
officer  whom  you  intend  to  employ ;  and  after  satining  himself 
as  to  the  responsibility  of  the  sureties,  he  will  give  you  a  certifi- 
cate to  that  effect.  Take  this  to  the  office  of  the  under-sheriff  or 
replevin  clerk,  who  will  immedicUely  prepare  the  replevin  bond, 
and  if  the  party  and  sureties  be  in  attendance,  it  may  then  be 
executed ;  a  precept^  to  replevy  the  goods,  directed  to  your  qfficer, 
will  then  be  given  to  you,  and  your  officer  wUl  thereupon  replevy 
them.  As  to  the  bond,  how  forfeited,  and  the  remedy  upon  it, 
see  ante,  p.  259. 

Proceedings  in  the  county  court.]  By  the  terms  of  the  re- 
plevin bond,  the  plaintiff  is  bound  to  appear  at  the  next  county 
court,  and  prosecute  his  suit  with  effect  and  without  delay.  He 
or  his  attorney  must  accordingly  attend  there,  and  levy  his 
plaint,  by  lodging  the  same  at  the  office  of  the  under-sheriff. 
The  plaint  is  in  the  usual  form  of  a  plaint  in  the  county  court, 
thus : — 

In  the  county  court  of ,  to  wit :  detaining  the  same  against  sureties 

A.  B.  complains  of  C.  D.,  in  a  and  pledges  until,  tec 

plea  of  taking  the  cattle  (or,  the  ■di^„«-*««-«— ^,*«/ Jol»»  Doe* 

Soods  and  cSttels,  or.  the  iom)  P^^^K"*®  prosecute  |g.^^^, 
of  the   said   A.  B.,   and  ui^ustly 

Upon  this  the  defendant  is  summoned ;  and  if  he  appear, 
the  plaintiff  declares,  the  defendant  avows  or  makes  cogni- 
zance, and  the  parties  proceed  to  issue,  and  trial,  in  very 
much  the  same  way  as  in  the  superior  court.  But  in  practice 
it  is  usual  to  remove  the  plaint  as  soon  as  it  is  levied,  and 
before  any  other  proceedings  are  taken  upon  it. 

Removal  of  the  cause."]  The  cause  is  removed  by  writ  of 
recordari  facias  loquelam,  sued  out  with  the  cursitor  upon  a 
praecipe,  returnable  in  one  of  the  courts  at  Westminster  in 
term  time.  Where  it  was  removed  by  certiorari,  the  court 
held  that  the  plaintiff  below  was  not  bound  to  follow  it.   Ckark 
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V.  Mayor  of  Berwick,  4B,&C.  649,  and  see  Edwards  v.  Bowen, 
5  B.  &  C.  206.  But  the  defendant,  in  euch  a  case,  may  move 
to  quash  the  certiorari,  and  sue  out  a  recordari.  Ruffman  y. 
Thomwell,  7  Dowl,  613. 

If  the  recordari  be  delivered  to  the  court  below,  even  after 
interlocutory  judgment,  but  before  final  judgment,  it  has  the 
effect  of  staying  all  further  proceedings  in  such  court*  Bevan 
V.  Protheck,  2  Burr.  1151,  and  see  Wright  v.  Lewis,  9  Dowl. 
183.  In  practice,  it  is  delivered  at  the  oflSce  of  the  under- 
sheriflf,  who  will  thereupon  return  it,  and  give  you  the  writ 
and  return,  which  you  will  then  file  with  the  proper  ofiicer  in 
the  court  above,  and  give  notice  thereof  to  the  plaintiff,  his 
attorney  or  agent. 

Appearance  and  declaration,']  As  soon  as  the  cause  has  been 
xemoved  into  the  court  above,  the  defendant  should  enter  an 
appearance  to  it ;  or  the  plaintiff  may  compel  him,  by  writ  of 
pone  per  vadios,  and  distringas,  &c.  As  this  is  very  seldom 
necessary  in  practice,  the  defendant  usually  being  willing 
enough  to  proceed  in  the  action  without  compulsion,  it  is 
unnecessary  further  to  notice  it. 

But  if  the  defendant  wish  to  compel  the  plaintiff  to  declare, 
then  after  entering  an  appearance,  he  should  enter  a  rule  to 
declare  with  the  proper  officer  {see  R.  G.  H.  2  W,  4,  s.  38), 
which  expires  in  four  days ;  he  should  also  demand  a  declara- 
tion in  writing,  of  the  plaintiff,  his  attorney  or  agent :  and  if 
at  the  expiration  of  the  rule,  and  at  the  expiration  of  four  days 
after  the  demand  so  made,  the  plaintiff  have  not  declared,  the 
defendant  may  sign  judgment  of  rum-pros.  See  Ward  v.  Creasy, 
2  Moore,  642. 

Declaration, 

In  the  Queen's  Bench. 

The  day  of ,  a.  d.  1846.  certain  dwelling-house  there  [or  if 

Middlesex,  to  wit:   J.  S.  the  de-  en  land  "in  a  certain  close"  or 

fendant  in  this  suit,  was  summoned  •*  common"  there  called ],  took 

to  answer  J.  X.,  the  plaintiff  in  this  the  cattle  [or  goods  and  chattels,] 

suit,   of  a  plea  wherefore  he  took  to  wit,  [here  enumerate   the  ar- 

the    cattle  [or  goods  and  chattels,  ticles,  as  in  tJie  copy  of  the  inven- 

or  the  com]  of   the  plaintiff,  and  tory,'\  of  him  the  plaintiff  of  great 

unjustly  detained  the  same  against  value,  to  wit,  of  the  value  of  £ , 

sureties  and  pledges,  &c. :  and  there-  and   unjustly   detained   the   same, 

upon    the   plaintiff,   by  A.  B.   his  against  sureties  and  pledges,  until, 

attorney,  complains,  for  that   the  &c.;  to  the  damage  of  the  plaintiff 

defendant  on ,  in  the  parish  of  of  £ ,  and  thereupon  he  brings 

,  in  the  county  of ,  in  a  suit,  &c. 

The  venue  must  be  laid,  either  in  the  county  in  which  the 
goods  were  originally  taken,  or  in  some  other  county  in  which 
the  defendant  had  them  in  his  custody.  Walton  v.  Kersop  et 
€il.,  2  Wils.  354. 
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And  the  vill  and  place  where  the  goods  are  alleged  to  be 
taken,  must  be  stated  in  the  declaration :  otherwise  the  de- 
fendant may  demur.  Per  Wilmot,  C.  /.  in  WalUm  v.  Kertop 
et  aL,  supra.  It  is  not  sufficient  to  say  that  they  were  taken 
in  such  a  vill,  or  eqntd  Dale,  fVard  v.  SaviUe,  Cro,  EL  896,  or 
in  the  parish  of  A.  in  a  certain  close  there,  Potten  y.  Bradley, 
2  JIf.  &  P.  78,  or  in  a  certain  dwelling-house.  Pope  v.  TUmofi, 
7  Taunt.  642,  or  in  the  parish  of  Mary-le-Bow  and  ward  of 
Cheap,  Bullytherp  v.  Turner,  WiUes,  475, — all  these  have  been 
holden  bad  for  uncertainty^  as  both  the  vill  and  place  are 
traversable. 

The  goods  must  be  stated  with  some  degree  of  certainty ; 
and  therefore  where  they  were  described  as  "divers  goods 
and  chattels  of  the  plaintiff,"  the  declaration  was  holden  bad. 
Pope  V.  TUman,  supra.  But  the  same  d^ee  of  certainty 
that  is  required  in  trespass  and  trover,  will  be  sufficient.  2 
Sound.  74  6. 

Plea  or  avowry."]  If  the  plaintiff  wish  to  compel  an  avowry, 
he  must  rule  the  defendant  to  avow,  and  demand  an  avowry,  in 
the  same  manner  as  a  ride  to  plead  is  given  and  a  plea  demanded ; 
and  if  the  defendant  do  not  avow  or  make  cognizance  in  due 
time,  the  plaintiff  may  sign  judgment  by  default,  execute  a  writ 
of  inquiry,  sign  final  judgment,  and  site  out  execution,  in  the 
eame  manner  as  in  any  other  action. 

The  plea  of  non  cepit,  or  cepit  in  alio  loco,  does  not  require 
to  be  signed  by  counsel.  But  if  the  defendant  avow  or  make 
cognizance,  get  the  avowry  or  cognizance  drawn  by  counsel  or 
a  pleader,  and  signed  by  counsel.  Then  deliver  it  to  the  opposite 
attorney  or  agent. 

General  Issue,  Non  Cepit. 

In  the  Queen's  dench. 

The day  of a.  d.  1846.  any  or  either  of  them,  or  any  part? 

^     The  defendant,  by  CD.  thereof,  in  manner  and  form  as  the 

Shi*  attorney,  [or,  in  person],  plaintiff  has  above  thereof  com-^ 

)  says  that  he  did  not  take  the  plained  against  him ;  and  of  this  he 

said  [cattle,  goods,  and  chattels]  in  the  defendant  puts  himself  upon  the 

the  said  declaration  mentioned,  or  country,  6ce, 
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If  the  defendant  did  not  really  take  the  goods,  or  if  he  took 
them  in  another  place  than  that  stated  in  the  declaration,  and 
never  really  had  them  in  the  place  mentioned  in  the  declara> 
tion,  he  may  plead  this  plea,  and  nonsuit  the  plaintiff.  But  in 
the  latter  case,  as  the  defendant  cannot  have  judgment  for  a 
return  of  the  goods  under  this  plea,  it  is  necessary  to  plead 
<;epit  in  alio  loco,  1  Saund.  347,  n.  1,  as  in  the  following  form. 

Under  this  and  the  following  plea,  the  plaintiff  will  merely 
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have  to  prove  the  taking  of  the  goods,  and  that  they  were 
taken,  or  that  the  defendant  had  them,  in  the  place  mentioned 
inthetleclaration. 


Plea,  Cepit  in  alio  loco. 


The  defendant,  hy  G.  H.  his  at- 
torney, says  that  he  took  the  »aid 
[cattle]  in  the  said  declaration  men- 
tioned, in  a  certain  close,  called  the 
,  in  the  parish  of afore- 
said, in  the  county  aforesaid,  with- 
out this,  that  he  took  the  said  cattle, 
or  any  or  either  of  them  in  the  said 

place,  called  the ,  in  the  said 

parish  of ,  in  the  county  afore- 
said, as  the  plaintiff  has  in  his  said 
declaration  in  that  behalf  alleged : 
and  of  this  he  the  defendant  puts 
himself  upon  the  country,  &;c.  And 
f[>r  having  a  return  of  the  said 
(cattle],  the  defendant  well  avows 
the  taking  of  the  said  [cattle]  in  the 
•aid  declaration  mentioned,  in  the 

•aid  close  called  ,  and  justly 

ice.;  because  he  says  that  [here  set- 
ting out  an  avowry  or  cognizance 
of  the  cause  of  the  taking;  as 
thus:]  before  the  said  time  when, 
toi.,  and  at  the  time  of  the  making 
the  demise  hereinafter  mentioned, 
one  £.  F.  was  seised  of  and  in  the 

said  close,  called  the ,  in  which, 

ice,  with  the  appurtenances,  in  his 
demesne  as  of  fee;  and  being  so 
seised,  he  the  said  £.  F.,  before  the 
said    time  when,  &c.,  to  wit,  on 


,  demised  the  said  close  calledT 

,  in  which,  &c.,  with  the  ap- 
purtenances, among  other  things, 
to  the  defendant,  to  have  and  to 
hold  the  same  to  the  defendant  for 
the  term  of  — -  years  thence  next 
ensuing,  and  iUlly  to  be  complete - 
and  ended :  by  virtue  of  which  said 
demise,  he  the  defendant  afterwards, 
and  before  the  said  time  when,  &c., 
to  wit,  on  the  day  and  year  last 
aforesaid,  entered  into  the  said  close 

called  the ,  in  which,  &c.,  with 

the  appurtenances,  and  became,  and 
until  and  at  the  said  time  when, 
&c.  was  lawfully  possessed  thereof ; 
and  because  the  said  cattle  in  the 
said  declaration  mentioned,  at  the 
said  time  when,  ice,  were  wrong- 
fully and  injuriously  in  the   said 

close    called    ,   and    treading 

down  and  depasturing  the  grass 
and  herbage  there  then  growing,, 
and  doing  damage  there  to  him  the 
defendant,  he  the  defendant  well 
avows  the  taking  of  the  said  cattle 

in  the  said  close  called ,  and 

justly,  &;c.,  as  for  and  in  the  name 
of  a  distress,  for  the  said  damage 
80  there  done  and  doing  as  afore- 
said. 


The  plaintiff  cannot  traverse  the  avowry  or  cognizance  in 
this  case,  for  it  is  merely  in  the  nature  of  a  suggestion,  for  the 
purpose  of  having  a  return ;  all  he  can  do  is  to  join  issue  on 
the  traverse  of  the  place.     1  Saund.  347,  n.  I. 

The  defendant  can  plead  non  cepit,  or  cepit  in  alio  loco,  only 
in  case  he  never  had  the  goods  in  the  place  mentioned  in  the 
declaration  at  all ;  for  if  the  plaintiff  prove  that  the  defendant 
had  them  in  the  place  mentioned  in  the  declaration,  he  must 
have  a  verdict,  although  the  first  taking  were  in  another  place. 
Abercrombie  v.  Parkhurst,  2  B.  &  P.  480.  1  Saund.  347,  n,  1. 
Therefore  if  the  defendant  took  the  goods  in  another  place, 
and  only  had  them  in  the  place  mentioned  on  the  way  to  the- 
pound,  he  must  plead  that  matter  specially. 


02 


•  202  Replevin. 


Pisa,  Statute  of  Limitations* 

And  for  a  further  plea  In  this  be-  and  form  as  the  plaintiff  has  above 

half,  the  defendant  says  that  he  did  tJiereof  complained  against  him,  at 

not  tnke  or  detain  the  said  [cattle,  any  time  within  six  years  before 

goods  and  chattels]  in  the  said  de-  the  commencement  of  this   suit : 

claration  mentioned,  or  any  of  them  and  this  he  the  defendant  is  readjr 

[or  any  part  tliereof],  in  manner  to  verify. 

The  time  limited  for  bringing  the  action  of  replevin,  is  six: 
years.    21  Jac.  1,  c.  16,  *.  3. 

It  has  been  liolden  that  a  plea  of  the  statute  of  limitations 
in  replevin  must  negative  the  detention,  as  well  as  the  taking* 
of  the  goods.    Jrundell.  v.  Trevill,  Sid.  81. 


Replication. 

And  the  plaintiff,  as  to  the  said  manner  And  form  as  he  the  plain- 
plea  of  the  defendant  by  him  [se-  tiff  has  above  thereof  complained 
condly]  above  pleaded,  says  that  the  against  him,  within  six  yean  before 
defendant  did  take  and  detain  tlie  the  commencement  of  this  suit:  and 
said  [cattle,  goods  and  chattels]  in  this  he  the  said  plaintiff  prays  may 
the  said  declaration  mentioned,  in  be  inquired  of  by  tlie  countiy,  &c* 

The  onus  of  proving  the  issue,  in  this  case,  is  upon  the 
plaintiff;  seel  Arch.  N.  P.  205;  and  the  evidence  is  exactly  the 
same  as  under  the  general  issue,  non  cepit,  supra,  with  merely 
the  addition  of  proving  the  taking  of  the  goods  to  have  been 
within  six  years  before  the  levying  of  the  plaint. 


Plea,  Property  in  another. 

And  for  a  further  plea  in  this  property  of  the  said    goods    and 

behalf,  the  defendant  says  that  tlie  chattels  or  any  part  thereof,  at  the 

property   of   the    said  goods   and  said  time  when,  Jcc,  was  in  the 

chattels  in    the    said    declaration  said  plaintiff,  as  by  the  said  deda- 

mentioned,  at  the  said  time  when,  ration  is  above  supposed :  and  of 

&c.,  was  in  him  the  defendant  [or,  this  he  the  defendant  puts  himself 

in  one  £.  F.]  without  this,  that  the  upon  the  country,  &c. 

As  to  the  evidence  under  this  plea,  see  1  Arch.  Nisi  Prius, 
2  Ed,  p.  336. 

Other  Pleas, 

The  defendant  may  pay  money  into  court  in  this  action,  and 
plead  it  in  the  manner  directed,  I  Arch,  N.  P.  186,  averring  that 
the  plaintiff  has  not  sustained  damage  to  a  greater  amount.  And 
in  a  recent  case,  where  the  action  was  brought  for  taking  goods 
in  closes  A.  and  B.,  it  was  holden  that  the  defendant  might 
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pay  money  into  court  as  to  the  goods  taken  in  A.,  and  part  of 
those  taken  in  B.,  and  avow  and  make  cognizance  as  to  the 
residue  of  the  goods  taken  in  B.  Lambert  et  aL  v.  Hepworth 
et  al.,  2  Q.  B.  729. 

The  defendant  may  also  plead  any  other  matter  which  he 
might  plead  in  an  action  of  trespass  de  bonis  asporiatis.  See 
ante,  p.  484. 

So  the  defendant,  instead  of  avowing  or  making  cognizance, 
in  manner  hereinafter  directed,  may  plead  the  matter  of  these 
avowries  or  cognizances  in  bar,  and  the  plaintiff  may  reply  to 
it  the  matter  of  any  plea  in  bar  hereinaiter  mentioned.  But 
this  is  seldom  done  in  practice;  because  in  order  to  obtain 
judgment  for  a  return  of  the  goods,  the  defendant  must  avow, 
and  not  merely  plead  his  claim  to  the  goods  in  bar. 


Atmory  nr  Cognizance. 

The  defendant,  by  G.  H.  his  at-  said  space  of ,  ending  as  afore- 

torney,  well  arows  [or,  in  a  cogni-  said,  on  the  said day  of , 

sance,  as  bailiff  of  E.  8.  well  ac-  in   the  year   aforesaid,   and   from 

knowledges]  the  taking  of  the  said  thence  until  and  at  the  said  time 

goods  and  chattels  in  the  said  de-  when,  &c.,  was  due  and  in  arrear 

cUuration   mentioned,   in  the   said  trom  the  plaintiff  to  the  defendant 

dwelling-house  in  which,  &c.,  and  [or,  G.  H.  in  a  cognizance],  he  the 

Justly,  ice. ;  because  he  says  that  tlie  defendant  well  avows  [or,  if  a  cog- 

plaintiff  [or,  **  one  J.  K."]  for  a  nizanoe,  "  as  bailiff  of  the  said  G. 

long  time,  to  wit,  for  the  space  of  H.  well  acknowledges "]  tlie  taking 

years,  next  before  and  ending  of  the  said  goods  and  chattels  in  the 

on ,  and  from  tlience  until  and  said  dwelling-house  in  which,  &:c., 

at  the  said  time  when,  &c.,  held  and  justly,  ice,  as  for  and  in  the 

and  enjoyed  the  said  dwelling-house  name  of  a  distress  for  the  said  rent, 

in  which.  Sec,  with  tlio  appurte-  so  due  and  in  arrear  to  the  defend- 

nances,  as  tenant  thereof  to  the  said  ant  [or,  G.  H.]  as  aforesaid ;  which 

defendant  [or,  G.  H.]  by  virtue  of  a  said  rent  still  remains  in  arrear  and 

certain  demise  thereof  to  him  the  unpaid ;   and  tliis  the  defendant  is 

said  plaintiff  [or,  the  said  J.  K.]  ready  to  verify :  wherefore  he  prays 

theretofore  made  at  and  under  a  cer-  Judgment  and  a  letum  of  the  said 

tain  yearly  rent,  to  wit,  the  yearly  goods  and  chattels,  together  with 

rent  of  j£ ,  payable  quarterly,  on,  his  damages  according  to  the  form 

l^c.  stating  the  days  of  payment}  of  the  statute  in  such  case  made 

in  every  year,  by  even  and  equal  and   provided  to  be   adjudged   to 

portions ;  and  because  the  sum  of  him,  £cc. 

£ ,  of  the  rent  aforesaid,  for  the 

By  Stat.  11  G.  2,  c.  19,  s.  22,  after  reciting  that  great  diffi- 
culties often  arose  in  making  avowries  or  cognizances  upon 
distresses  for  rent,  quit  rents,  reliefs,  heriots  and  other  services, 
it  u  enacted,  that  "  it  shall  and  may  be  lawful  to  and  for  all 
defendants  in  replevin  to  avow  or  make  cognizance  generally, 
that  the  plaintiff  in  replevin,  or  other  tenant  of  the  lands  or 
tenements  whereon  such  distress  was  made,  enjoyed  the  same 
under  a  grant  or  demise  at  such  a  certain  rent,  during  the 
time  wherein  the  rent  distrained  for  incurred,  which  rent  was 
then  and  still  remains  due;  or  that  the  place  where  the  distress 
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-was  taken,  was  parcel  of  such  certain  tenements,  held  of  snch 
lordship,  honour  or  manor,  for  which  tenements  the  rent, 
relief,  heriot  or  other  service  distrained  for,  was  at  the  time  of 
such  distress  and  still  remains  due ; — ^without  further  setting 
forth  the  grant,  tenure,  demise  or  title  of  such  landlord  or 
landlords,  lessor  or  lessors,  owner  or  owners  of  such  manor.'* 
As  to  the  avowry  or  cognizance  at  common  law,  see  2  Sound, 
i284,  c,  note  3. 

The  avowry  or  cognizance  must  show  a  demise ;  tiayuxtrd 
V.  Haswell,  6  Ad.  &  El.  265  ;  and  care  must  be  taken  that  it 
is  stated  correctly.  See  Philpott  v.  Dobbinson,  6  Bing.  104. 
And  it  must  show  who  is  tenant.  Banks  v.  Angell,  7  Ad.  &  £/. 
843,  although  it  is  not  necessary  to  show  in  express  terms  that 
he  is  tenant  to  the  avowant ;  if  the  fact  of  the  tenancy  can  be 
•collected  from  the  whole  of  the  avowry,  it  will  be  sufficient. 
Jnnes  v.  Colquhon,  7  Bing.  2C5.  It  must  show  at  what  rent 
the  premises  were  holden,  and  when  payable;  see  Smith  v. 
Walton,  1  Moore  &  S.  380 ;  Laycock  v.  Tuffnell,  2  Chit.  531 ; 
and  it  should  state  it  correctly,  see  Brown  v.  Sayce,  4  Taunt. 
320 ;  Cossey  v.  Diggins,  2  B.  &  A.  546 ;  Hargrove  v.  Shetnn, 
6  £.  &  C.  34 ;  but  it  has  been  holden  that  a  defendant  may 
recover  rent  for  a  less  period  than  he  claims  by  his  avowry  to 
be  due  to  him, — as  if  he  avow  for  rent  for  two  years  and  a 
half,  he  may  recover  two  years'  rent.  Forty  v.  Imber,  6  East, 
434.  Where  the  avowry  described  the  premises  demised  as  a 
dwelling-house  with  the  appurtenances,  and  it  appeared  in 
evidence  that  it  was  but  the  upper  part  of  the  house  that  the 
plaintifif  held  as  tenant  to  the  defendant,  the  shop  and  yard 
being  let  to  another  person, — this  was  holden  to  be  no  vari- 
ance.   Page  V.  Chuck,  10  Moore,  264. 

In  replevin  against  the  assignee  of  the  reversion  of  part  of 
the  demised  premises,  the  defendant  may  either  avow  as  at 
common  law,  leaving  the  apportionment  of  the  rent  to  be 
made  by  the  jury,  or  he  may  avow  in  the  general  form  given 
by  the  above  statute,  as  upon  a  holding  at  a  certain  rent. 
Roberts  v.  Snell,  1  Man.  &  Gr.  577.  If  the  distress  be  for 
double  rent,  under  stat.  11  G.  2,  c.  19,  s.  18,  the  avowry  it 
should  seem  should  also  be  special.  See  Humberstonev.  Dubois, 
10  Mees.  &  fV.  765,  12  Law  J.  98,  ex.  See  an  avowry  by  hus- 
band and  wife  in  right  of  the  wife ;  Wynne  v.  Wynne  et  ux.,  2 
Man.  &  Gr.S;  and  as  to  avowries  by  executors  and  admini- 
strators, see  Martin  v.  Burton,  I  Br.  &  B.  279 ;  Stainford  v. 
Sinclair,  2  Bing.  193  ;  Meriton  v.  GUbee,  8  Taunt.  159. 

The  defendant  may,  with  leave  of  the  court,  plead  several 
avowries  or  pleas,  or  he  may  both  avow  and  plead.  See  4  &  5 
Ann.  c.  16,  s.  4,  and  see  Emery  v.  Mucklow,  4  Moore  &  S.  263. 
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Avowry  by  Tenant  in  Common,  and  Cognizance  by  him  as 
Bailiff  of  his  Co-tenanU 


Commencementf  same  as  the  last 
Jbmi] ;  Because  he  says  that  he  the 
said  plaintiff;  for  a  long  time,  to  wit, 

for  the  space  of next  before 

and  ending  on ,  and  Arom  thence 

until  and  at  the  said  time  when, 
4ec.,  held  and  eqjoyedone  undivided 
moiety  (the  whole  into  two  equal 
moieties  to  be  diTided)  of  the  said 
dwelling-house  in  which,  &c.,  with 
the  appurtenances,  as  tenant  thereof, 
to  the  said  defimdant,  under  and  by 
▼irtue  of  a  certain  demise  thereof 
to  him  the  said  plaintiif  theretofore 
made  at  and  under  the  yearly  rent 

of  £ ,  payable  quarterly  on  the 

{stating  the  entire  rent  and  the 
dstys  of  payment]  in  erery  year,  by 
even  and  equal  portions :  and  be- 
cause one  undivided  moiety  of  the 

sam  of  £ ,  of  the  rent  aforesaid, 

for  the  space  of  ending   as 

aforesaid  on aforesaid,  and  from 

thence  until  and  at  the  said  time 
when,  &»^,  was  due  and  in  arrear 
from  the  said  plaintiff  to  the  said 


defenduit,  he  the  said  defendant  well 
avows  the  taking  of  the  said  goods 
and  chattels  in  the  said  declaration 
mentioned  in  the  said  dwelling- 
house  in  which,  fcc,  and  justly,  Jcc, 
as  for  and  in  the  name  of  a  distress 
for  the  said  undivided  moiety  of  the 
said  rent  so  due  and  in  arrear,  and 
unpaid  as  aforesaid:  and  this  he 
the  said  defendant  is  ready  to  ve- 
rify ;  wherefore  he  prays  Judgment, 
and  a  return  of  the  said  goods  and 
chattels,  together  with  his  damages, 
&€.,  according  to  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided to  be  adjudged  to  him,  iae, 
And  for  a  cognizance  in  this  behalf 
the  defendant  as  bailiff  of  R.  S.  well 
acknowledges  the  taking  of  the  said 
goods  and  chattels  in  the  said  de- 
claration mentioned,  in  the  said 
dwelling-house  in  which,  &c.,  and 
Justly,  &c.,  because  he  says  {^e,, 
as  in  the  above  avowry^  adopting 
the  form  of  a  cognizance  as  ante, 
p.  20S.] 


Plea  in  barl\  The  defendant  niay  rule  the  plaintiff  to  plead 
in  bar,  and  deliver  a  plea  in  bar,  in  the  same  manner  as  he 
rules  him  to  reply,  and  demands  a  replication,  in  other  actions. 
And  if  at  the  expiration  of  the  rule,  and  of  four  days  from  the 
demand  of  plea,  the  plaintiff  have  not  pleaded  in  bar,  the 
defendant  may  sign  judgment  of  non-pros. 


Plea  in  Bar,  Non  tenuit. 


And  the  plaintiff,  as  to  the  said 
[avowry  01*  cognizance]  of  the  defen- 
dant, says  that  the  defendant,  by 
reason  of  any  thing  by  him  in  his 
said  [avowry  or  cognizance]  above 
alleged,  ought  not  to  avow  [or,  as 
bailiff  of  the  said  G.  H.  acknow- 
ledge]  the  taking  of  the  said  [catUe, 
^*c.,]  in  the  place  in  which,  fcc, 
and  Justly,  &c. :  because  he  says 
that  ths  plaintiff  [or  £.  F.]  did  not 
hold  or  enjoy  the  said  dwelling- 


house  in  which,  &e.,  with  the  ap- 
purtenances, as  tenant  thereof  to 
the  defendant  [or,  the  said  O.  H.] 
under  the  said  supposed  demise 
thereof  in  the  said  avowry  [or 
cognizance]  mentioned,  in  manner 
and  form  as  the  defendant  has 
above  in  his  said  avowry  [or  cog- 
nizance] in  that  behalf  alleged,  and 
this  he  the  plaintiff  prays  may  be 
inquired  of  by  the  country,  Sec. 


The  plaintiff  may  plead  several  pleas  in  bar  to  an  avowry  or 
cognizance,  by  leave  of  the  court  or  a  judge.  4  &  5  Ann. 
c.  16,  «.  4.  For  instance,  he  may  plead  this  plea,  Riens  in 
arrear,  and  infancy*     m,lson  v.  Ames^  5  TaunU  340. 
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The  defendant  under  this  plea  must  prove  the  tenancy,  as 
stated  in  the  avowry.  Proof  that  the  plaintiff  paid  rent  to 
him  for  the  premises  in  question,  will  be  good  evidence  of  the 
holding.  See  Rogers  v.  Pitcher,  6  Taunt.  202.  So  the  verbal 
statements  of  the  plaintiff  as  to  the  terms  of  his  tenancy^ 
are  admissible  for  this  purpose,  although  the  tenancy  was 
created  by  adopting  the  terms  of  a  former  demise  in  writing. 
Howard  v.  Smith,  3  Man.  &  Gr.  254.  Care  must  be  taken 
that  there  is  no  variance  between  the  statement  of  the  hold- 
ing in  the  avowry,  and  the  evidence.  But  where,  in  replevin 
for  distraining  the  plaintiff's  growing  corn  in  four  closes,  the 
defendant  avowed  the  distress  for  rent  in  arrear,  averring  that 
the  plaintiff  held  the  closes  in  which,  &c.,  at  and  under  a  cer- 
tain yearly  rent ;  and  upon  non  tenuit  pleaded,  it  was  proved 
that  the  plaintiff  held  the  four  closes  and  two  others,  at  the 
rent  stated  in  the  avowr>' :  this  was  holden  to  be  no  variance, 
for  each  close  was  subject  to  the  whole  rent.  Hargrove  v. 
Shetvin,  6  B.  &  C.  34.  So  where  the  avowry  alleged  that  for 
two  years  and  a  quarter  the  plaintiff  held  and  enjoyed  the 
premises  as  tenant  to  A.  B.,  avowing  for  two  years  and  a 
quarter's  rent, — upon  plea  of  non  tenuit  it  was  holden  suffi- 
cient for  the  defendant  to  prove  a  holding  for  two  years, 
which  would  entitle  him  to  two  years*  rent.  Forty  v.  Imber, 
6  East,  434. 

The  plaintiff,  on  the  other  hand,  will  not  in  general  be 
allowed  to  dispute  his  landlord's  title.  See  Dancer  v.  Hast- 
ings, 4  Bing.  2.  Hall  v.  Butler  et  al.,  10  Ad.  &  EL  204. 
Bulpit  V.  Clarke,  1  New  Rep,  66.  Parry  v.  Htmse,  Holt.  489. 
But  he  may  prove  that  it  has  expired.  Neave  v.  Moss,  1  Bing, 
360.  Downes  v.  Cooper,  1 1  Law  J.  2,  qb.,  2  Q.  B.  256.  And 
see  Balls  v.  Westwood,  2  Camp.  11.  So,  where  the  proof 
against  the  plauitiff  is,  that  he  paid  rent  to  the  defendant,  the 
plaintiff  may  show  that  he  did  not  receive  possession  of  the 
land  origindly  from  the  avowant,  and  that  he  paid  the  rent 
under  circumstances  that  did  not  entitle  the  avowant  to  receive 
it.  Rogers  v.  Pitcher,  6  Taunt.  202.  See  Hall  v.  Butler  et  al., 
supra.  So  it  should  seem  that  he  may  show  that  by  the  deed 
under  which  he  holds,  the  defendant  parted  with  the  whole  of 
his  term,  although  reserving  rent,  and  that  it  was  therefore  an 
assignment  and  not  a  lease,  under  which  the  defendant  could 
not  legally  distrain ;  in  answer  to  which  the  defendant  may 
show,  that  the  deed  contains  a  power  of  distress.  See  Pascoe 
et  al.  v.  Pascoe,  3  Bing.  N.  C.  S98.  In  this  latter  case,  this 
was  specially  pleaded ;  but  it  does  not  seem  to  be  necessary  to 
clo  so. 
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Commenecment  as  in   the  last  in  manner  and  form  as  the  defend- 

plea]:  Because  he  says  that  no  part  ant  has  in  his  avowry  [or  cogni- 

of  the  said  supposed  rent,   in  the  zance]  in  that  behalf  alleged  :  and 

said  avowry,  [or,  cognizance]  men-  this  he  the  plaintiff  prays  may  be 

tioned,  was  or  is  in  arrear  from  the  inquired  of  by  the  country,  tec. 
plaintiff  to  the  defendant  [or,  G.  U.] 

By  this  plea,  if  pleaded  without  the  plea  of  non  tenuit,  the 
plaintiff  admits  the  holding  as  stated  in  the  avowry;  Hill  v. 
fVright,  2  Esp.  669 ;  and  slight  evidence  vriU  be  sufficient  to 
prove  that  the  rent  is  in  arrear.  If  the  defendant  prove  him 
to  have  been  in  possession  for  the  time  claimed,  it  should 
seem  to  be  sufficient,  and  to  throw  upon  the  plaintiff  the  onus 
of  proving:  payment.  If  the  plaintiff  have  also  pleaded  non 
tenuity  proof  by  the  defendant  of  the  holding,  will  be  good 
presumptive  evidence  that  the  rent  for  the  time  is  in  arrear, 
until  the  contrary  be  proved  by  the  plaintiff.  Under  an 
avowry  for  half  a  year's  rent,  the  defendant  may  recover  a 
quarter's  rent.  Harrison  v.  Bamahy,  5  T,  R.  246.  See  Cobb 
T.  Bryan,  3  B.  &  P.  348. 

The  plaintiff,  on  the  other  hand,  may  under  this  plea  prove 
payment  of  the  rent  in  question  to  the  avowant.  Or  the 
plaintiff  may  show  that  he  paid  the  rent  to  a  person  to  whom 
the  defendant  had  mortgaged  the  premises,  and  who  had 
demanded  payment  of  the  plaintiff,  and  threatened  to  "  put  the 
law  in  force"  in  case  of  refusal ; .  or  he  may  plead  this  specially, 
concluding  et  sic,  riens  in  arrear.  Johnson  v.  Jones  et  al.,  9  Ad, 
&  El.  809.  See  Alchome  v.  Gomme,  2  Bing.  54.  But  under 
riens  in  arrear,  he  cannot  prove  that  he  attorned  to  the  mort- 
gagee, if  he  have  not  actually  paid  him  the  rent  in  question. 
Wheeler  v.  Branscombe,  13  Law  J,  83,  qb. 


Plea,  Riens  in  Arrear  as  to  part,  and  Tender  as  to  the  residue. 

And  the  plaintiff,  as  to  the  ^aid  as  the  said  defendant  hath  in  his 

cognizance  of  the  defendant  by  him  said  cognizance  above  alleged ;  and 

above  made,  saith  that  the  defend-  this  he  the  plaintiff  prays  may  be 

ant  ought  not,  by  reason  of  any  thing  inquired  of  by  tho  country,    Sec. 

in  that  cognizance  alleged,  to  ac-  And  as  to  the  sum  of  £ ,  residue 

knowledge  the  taking  of  the  said  of  the  said  rent  or  sum  of  £ in 

goods  and  chattels  in  the  said  place  the  said  cognizance  alleged  to  be 

in  which,  &c.,  and  justly,  &c. :  be-  due  and  in  arrear  ond  unpaid  from 

cause,  as  to  thesum  of  £ parcel  the  plaintiff  to  the  said  E.  F.,  the 

of  the  snid  rent  in  the  said  cocni-  plaintiff  saith  that  after  Uie  said 

zance   alleged  to    be   due  and  in  day  of  ,  a.  d.  18 — ,  and 

arrear  and  unpaid  from  the  phiin-  before  the  said  time  when,  ficc,  to 

tiff  to  the  said  E.  F.,  the  plaintiff  wit,  on  the day  of in  the 

aaith  that  no  part  of  the  said  sum  year  aforesaid,  he  the  said  plaintiff 

of  £ ,  at  the  said  time  when,  &c.,  tendered  and  offered  to  pay  to  the 

was  in  arrear,  in  manner  and  form  suid  E.  F.  the  said  sum  of  £ — * 
03 
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"Which  the  said  E.  F.  then  refused  to  aforesaid,  no  request  or  demand  of 

accept  or  receive  of  and  from  him  the  said  sum  of  £ was  ever 

■tlie   plaintiff;   and   that  after  the  made  by  or  on  behalf  of  the  said 

said  tender,  and  before  the  said  dis-  £.  F. :  and  this  he  the  said  plaintiff 

iress  was  so    made  and  taken  as  is  ready  to  verify. 

Replication, 

And  the  defendant,  as  to  the  plea  said,  the  said  E.  F.  demanded  of  fhe 

in  bar  of  the  plaintiff  by  him  [se-  said  plaintiff  the  said  sum  of  £ , 

condly]  above  pleaded  to  the  cogni-  the  residue  of  the  said  rent,  and  re* 

zance'of  him  the  defendant  as  to  quired  him  to  pay  the  same  to  him 

thjB  sum  of  £ parcel,  &c.,  saith  the  said  E.  F.,  which  the  plaintiff 

that  he,  by  reason  of  any  thing  by  then  and  there  wholly  neglected  and 

the  defendant  in  that  plea  alleged,  refused  to  do^wherefore  the  defend- 

ought    not    to    be    barred   from  ant,  as  the  bailiff  of  the  said  £.,F., 

acknowledging  the  taking  of  the  well  acknowledges  the  taking  of  the 

said  [cattle,  ^oods  and  chattels]  in  said  goods  and  chattels  in  the  said 

the  said  declaration  mentioned,  in  place  in  which,  &;c.,  andjustly,  Ace, 

the  said  place  in  which,  &c.,  and  for  and  in  the  name  of  a  distress  for 

justly,   &c.,  because  he  saith  that  the  said  rent  so  due,  in  arrear,  and 

after  the  said  {tJie  day  when  the  unpaid  to  the  said  £.  F.  as  sibre- 

rent  became  duey  tu  stated  in  the  said :  and  the  said  rent  still  remains 

4i,voKry]  and   after  the  said  sup-  so  due  and  unpaid  in  manner  and 

posed  tender  in  that  plea  mentioned,  form  as  defendant  hath  above  al» 

and  before  the  taking  of  the  said  leged  :  and  this  he  the  said  defend- 

goods  and  chattels  in  tlie  said  place,  ant  is  ready  to  verify, 
in  which,  jcc.,  to  wit,  on,  jcc,  afore- 

The  rejoinder  must  deny  the  subsequent  demand,  and  con- 
clude to  the  country. 

As  to  the  evidence  under  the  plea  of  riens  in  arrear,  tea 
ante,  p.  143. 

As  to  proof  of  the  tender,  if  put  in  issue,  see  1  Arch.  N,  P. 
lindEd.218, 

It  must  be  proved  as  laid ;  where  a  tender  of  16/.  was  pleaded, 
and  a  tender  of  15/.  16^.  proved,  the  variance  was  holden  fatal* 
John  V.  Jenkins,  1  Cr,  &  M.  227.  Niblet  v.  Smith,  4  T.  R.  604. 
The  tender,  to  be  an  answer  to  the  avowry,  must  appear  to 
have  been  made  before  the  cattle  or  goods  were  impounded. 
Thomas  v.  Harris  et  tU.,  9  Law  J,  308,  cp.     I  M.  &  Gr.  695. 

The  onus  of  proving  the  subsequent  demand  is  upon  the  de- 
fendant. Where  the  replication  stated  a  subsequent  demand 
by  the  avowant,  and  a  refusal  to  himself;  and  the  evidence  was 
of  a  demand  by,  and  a  refusal  to,  an  agent  of  the  avowant,  it 
was  holden  by  Lord  EUenborough,  C.  J.  that  the  issue  was  not 
proved.     Pimm  v.  Greville,  6  Esp,  95.     Sed  qu. 

It  is  not  necessary,  upon  this  plea  of  tender,  to  pay  the 
money  into  court,  as  in  the  case  of  a  tender,  in  ordinary  cases, 
BuL  iV.  P.  60. 


Plea,  Eviction, 

he  form,     of  the  sai 

he   says     mention  ( 

that  the  defendant,  after  the  making     the   said  rent  therein    mentioned 


Commencement,  as  in  the  form,     of  the  said  demise  in  the  said  avowiy 
^nte,   p.  205] :    Because    he   says     mentioned,  and  before  any  part  of 
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fteaane  due  or  in  arrear,  iomit,  on  poaaession    thereof,    from  thenc^ 

,  with  force  and  arms,  Sse^  en-  until,  and  upon  and  after  the  said 

tered   into  a  certain  messuag^  or     day  of ,  a.  d. :  and 

dwelling-house,  parcel  of  the  said  this  the  plaintiff  is  ready  to  verify : 
demised  premises  in  the  said  avowry  wherefore,  inasmuch  as  the  said  de- 
alleged  to  have  been  demised,  in  and  fendant  has  aboveacknowledged  the 
upon  the  possession  of  him  the  taking  of  the  said  [cattle,  Jcc.,]  in  the 
plaintiff  thereof  and  him  the  said  said  place  in  which,  Jcc.,  he  the 
idaintiff  from  his  possession  thereof,  plaintiff  prays  judgment  and  his 
^ected,  expelled,  put  out,  and  damages,  by  reason  of  the  takii^ 
amoved,  and  kept  and  continued  and  ui^ustly  detaining  the  same,  to 
the  plaintiff  so  ejected,  expelled,  be  adjudged  to  him,  &c. 
put  out,    and   amoved  firom    his 

A  plea  in  bar,  merely  stating  that  the  defendant  pulled  down 
a  summer-house,  whereby  the  plaintiff  was  deprived  of  the  use 
thereof,  without  saying  that  he  was  expelled  or  put  out  of  the 
same,  was  holden  insufficient;  it  ¥;as  a  mere  trespass,  not  an 
eviction.    Hunt  v.  Cope,  Cowp.  242. 

The  evidence  in  this  case  may  be  the  same  as,  under  the  like 
plea,  in  debt  or  covenant  for  rent.  See  ante,  pp.  241,  273. 
Eviction  by  the  superior  landlord  may  be  given  in  evidence 
under  this  plea,  or  under  non  tenuit,  Hopcroft  v.  Keys, 
9  Bing.  613. 


Other  Pleas. 

The  plaintiff  may  plead  that  the  defendant  charged  the  pre- 
mises with  an  annuity,  the  deed  containing  a  power  of  distress ; 
and  that  the  annuity  being  in  arrear,  the  grantee  distrained  for 
the  same  upon  the  goods  of  the  plaintiff,  and  that  he  paid  the 
amount.     Taylor  v.  Zatnira,  6  Taunt.  524. 

But  the  tenant  cannot  plead  that  he  paid  land  tax  or  paving 
rates  for  a  period  preceding  the  current  year  in  which  the  rent 
avowed  for  accrued.  Andrews  v.  Hancock,  1  Br,  &  B.  37. 
Stubbs  V.  Parsons,  3  B.&A.51S. 

So  the  tenant  cannot  plead  de  injurid.  Jones  v.  Kitchen, 
IB.&P.  76. 

So  nil  habuit  in  ienementis  is  no  plea  to  an  avowry  for 
rent.  Parry  v.  House,  Holt,  489.  Sullivan  v.  Stradling, 
2  Wils.  208. 

So  the  tenant  cannot  plead  that  the  goods  distndned  were 
fixed  to  the  freehold,  for  that  would  be  a  departure  from  the 
declaration.    Niblet  v.  Smith,  4  T.  R.  504. 

So,  it  is  no  plea  to  say  that  the  landlord  before  dis- 
trained for  the  same  rent,  unless  it  be  averred  that  the  rent  was 
thereby  satisfied.  Lingham  v.  Warren,  2  Br.  &  JB.  36.  Hudd 
V.  Ravenor,  Id.  662. 

Formerly  a  plaintiff  might  pay  money  into  court,  in  respect 
of  one  of  several  avowries ;  Vernon  v.  Wynne,  1  H.  BL  24 ; 
but  it  may   be    doubted  whether    he   could   do   so   now. 
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consistently  with  the  new  rules  of  pleading.    See  1  Arch,  Niti 
Prius,  2  Ed.  p.  186. 

Issue,  trial,  ^c]  The  issue  is  the  same  as  in  ordinary  cases  ^ 
but  it  may  be  made  up  either  by  the  plaintiff  or  the  defendant, 
as  both  parties  are  actors  in  replevin.  For  the  same  reason, 
either  party  may  give  notice  of  trial,  make  up  the  nisi  prius 
record,  and  enter  it  with  the  marshail  for  trial. 

The  proceedings  upon  a  demurrer  are  also  the  same  as  in 
ordinary  cases. 

If  a  verdict  be  found  for  the  plaintiff,  it  is  of  course  for 
.  damages ;  and  he  will  be  thereupon  entitled  to  his  judgment 
and  execution,  in  the  same  manner  as  in  ordinary  cases.  The 
damages  in  ordinary  cases,  where  no  special  damage  is  laid,  and 
proved,  are  in  practice  always  assessed  at  2l.  2s.  in  London^ 
Middlesex,  York,  and  some  other  places ;  21.  lOs.  elsewhere. 

If  a  verdict  be  found  for  the  defendant,  or  the  plaintiff  be 
nonsuit,  the  defendant  at  common  law  was  entitled  to  judg- 
ment de  retomo  habendo,  and  to  a  vnit  de  retomo  habendo 
thereupon.  But  if  he  avow  or  make  cognizance  "  for  rents, 
customs,  services,  or  for  damage  feasant,**  and  the  avowry ,- 
&c.  be  found  for  him,  or  the  plaintiff  be  nonsuit  or  otherwise 
barred,  the  defendant  shall  recover  his  damages  and  costs 
against  the  plaintiff.  21  H.  8,  c.  19,  s.  3.  7  H.  8,  c.  4,  s.  3. 
And  now,  by  stat.  17  C.  2,  c.  7,  s.  2,  in  case  of  a  distress  for 
rent,  if  the  plaintiff  shall  be  nonsuit  after  avowry  or  cogni- 
zance  made  or  issue  joined,  or  if  a  verdict  be  given  against  the 
plaintiff,  the  jury  at  the  prayer  of  the  defendant  shall  inquire 
**  concerning  the  arrears,  and  the  value  of  the  goods  or  cattle 
distrained ;  and  thereupon  the  defendant  shall  have  judgment" 
for  such  arrearages,  or  so  much  thereof  as  the  goods  or  cattle 
distrained  amount  unto,  together  with  his  full  costs,  and  shall 
have  execution  thereupon  by  fieri  facias  or  elegit,  or  other- 
wise as  the  law  shall  require.  The  defendant,  however,  is  not 
bound  to  proceed  upon  any  of  these  statutes,  unless  he  wish  it ; 
but  he  may  still  take  his  judgment  as  at  common  law.  See 
Heffordv.  Alger,  I  Taunt.  218. 

JVrit  of  Inquiry.']  If  the  plaintiff  have  judgment  by  default, 
he  may  execute  a  writ  of  inquiry,  sign  final  judgment,  and 
sue  out  execution,  as  in  ordinary  cases. 

But  where  the  avowry  is  for  rent,  customs,  services  or  da- 
mage feasant,  if  the  defendant  have  judgment  on  demurrer,  or 
judgment  of  non-pros  for  want  of  a  plea  in  bar  or  subsequent 
pleading  by  the  plaintiff,  as  in  that  case  he  is  entitled  to  his 
damages,  by  the  statutes  already  mentioned,  supra,  a  writ  of 
inquiry  may  be  awarded  and  issued,  and  his  damages,  by  stat. 
21  H.  8,  c.  19,  or  the  arrears  of  rent  and  the  value  of  the 
goods  by  stat.  17  C.  2,  c.  7,  ss.  3,  2,  shall  be  assessed,  and 
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he  shall  have  judgment  accordingly.  Or  if  the  plaintiff  be  non* 
pressed  before  avowry,  then  the  defendant,  in  cases  of  distress 
for  rent,  after  entering  judgment  at  common  law,  de  retomo 
habendo  [see  Baker  v.  Lade,  Carth.  253.  Cooper  y.  Sherbrooke, 
2  WUi,  116),  may  enter  on  the  roll  a  suggestion  in  the  nature 
of  an  avowry,  and  pray  a  writ  of  inquiry  to  be  awarded,  and 
which  is  accordingly  awarded  and  issued  as  above  mentioned* 
17  C.  2,  c.  7,  s.  2.  See  1  Saund.  195, n.  3.  2  Saund,  286,  n.  5. 
In  cases  within  this  statute  17  C.  2,  fifteen  days'  notice  of 
inquiry  must  be  given.  17  C.  2,  c.  7,  s.  2.  Burton'^. Mickey, 
6  Taunt.  57.  See  the  form  of  the  suggestion  and  award  of  in* 
quiry,  after  non-pros  for  not  declaring.  Arch.  Forms,  420,  and 
of  the  writ  of  inquiry,  inquisition,  judgment  and  execution,  Id^ 
421,  423 ;  of  the  award  of  inquiry,  8fc.  on  a  non-pros  for  want 
of  a  plea  in  bar.  Id.  426,  428 ;  the  like  upon  a  demurrer;, 
Id.  429. 

Costs."]  If  the  plaintiff  recover,  he  is  entitled  to  costs,  as 
in  other  personal  actions.  See  2  Arch.  Pr.  39.  As  to  the 
defendant's  costs  :  where  the  distress  is  for  rent,  relief,  heriot 
or  other  service,  if  the  plaintiff  "  become  nonsuit,  discontinue 
his  action,  or  have  judgment  given  against  him,"  the  defendant 
formerly  was  entitled  to  double  costs  of  suit.  11  G.2,c.l  9,  s.  22. 
See  Gumey  v.  Buller  I  B.  &.  A.  670.  Even  where  it  was 
alleged  that  the  distress  was  made  for  the  purpose  of  trying  a 
title  to  certain  lands,  several  avowries  in  various  rights  having, 
been  pleaded,  the  defendant  was  holden  entitled  to  double 
costs  under  this  statute.  Johnson  v.  Lawson,  2  Bing.  341,  and 
see  Staniland  v.  Ludlam,  4  B.  &  C.  889.    But  now,  by  stat. 

5  &  6  Vict.  c.  97,  s.  2,  instead  of  double  costs,  he  shall  have 
"  such  full  and  reasonable  indemnity  as  to  all  costs,  charges 
and  expenses  incurred"  in  and  about  the  action,  "  as  shall  be 
taxed  by  the  proper  officer  in  that  behalf,  subject  to  be  re- 
viewed in  like  manner  and  by  the  same  authority  as  any  other 
taxation  of  costs  by  such  officer."  In  all  other  cases  he  isv 
entitled  to  single  costs  only,  see  21  H.  S,  c.  19,  s.  3.  7  H.  8,, 
e.4,s.d.     17  C.  2,  c.  7,  s.  2.    Butterton  v.  Furber,  1  Brod. 

6  JB.  517.  Davies  v.  James,  1  T.  R.  371,  unless  otherwise 
ordered  by  some  particular  statute  on  which  the  distress  may 
be  founded. 

As  to  costs,  where  there  are  several  issues,  some  found  for 
the  plaintiff  and  some  found  for  the  defendant,  see  2  Arch.  Pr^ 
p.  58. 

Judgment  and  Execution.]  The  judgment  for  plaintiff  is  the 
same  as  in  trespass ;  and  the  execution,  the  same  as  in  ordinary 
cases.     See  the  forms  Arch.  Forms,  430. 

The  Judgment  for  the  defendant,  at  common  law,  is,  that  he 
have  a  return  of  the  goods,  irreplevisable  for  ever,  and  his. 
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cost8 :  and  the  execution  may  be  by  Ji.  fa.  or  ca.  sa.  for  the 
costs,  and  by  writ  de  retomo  habendo  for  a  return  of  the 
goods,  and  after  that,  if  nihil  or  eUmgata  be  returned,  a  cajpio* 
in  Withernam,  See  the  forms.  Arch.  Forms,  418,419;  425, 
429;  431,432. 

The  Judgment  for  the  defendant,  under  stat.  21  H.  8,  c.  19, 
is,  that  the  defendant  have  a  return  of  the  goods,  and  also  his 
damages  and  costs ;  and  the  execution  may  be  by  fi.  fa.  or 
ca.  sa,  for  the  damages  and  costs,  and  by  writ  de  rotomo  ha- 
bendo, &c.,  for  a  return  of  the  goods.  See  the  forms.  Arch, 
Forms,  426,  432. 

The  Judgment  for  the  defendant,  under  stat.  17  C.  2,  c.  7,  is 
that  the  defendant  do  recover  the  amount  of  the  arrears  of  rent 
or  value  of  the  goods,  as  found  by  the  jury,  and  his  costs ;  and 
the  execution  is  by  fi.  fa.  or  ca.  sa.  See  the  forms.  Arch. 
Forms,  420, 427, 433,  434. 


Section  II. 

Action  for  Distraining,  where  no  Rent  is  due. 

The  form  of  Action,  and  in  what  Cases. 

At  common  law,  if  a  landlord  distrained  for  rent,  where  no 
rent  was  due,  the  tenant's  remedy  was  by  action  of  trespass. 

But  by  stat.  2  W.  &  M.  sess.  1,  c.  5,  (which  first  enabled  a 
landlord  td  sell  a  distress  taken  [for  rent,)  it  is  provided  and 
enacted,  by  sect.  5,  "  that  in  case  any  such  distress  and  sale  as 
aforesaid  shall  be  made  by  virtue  or  colour  of  this  present  Act, 
for  rent  pretended  to  be  arrear  and  due,  where  in  truth  no  rent 
is  arrear  or  due  to  the  person  or  persons  distraining,  or  to  him 
or  them  in  whose  name  or  names  or  right  such  distress  shall 
be  taken  as  aforesaid, — ^that  then  the  owner  of  such  goods  or 
chattels  distrained  and  sold  as  aforesaid,  his  executors  or  ad^ 
ministrators,  shall  and  may,  by  action  of  trespass  or  upon  the 
case,  to  be  brought  against  the  person  or  persons  so  distrain- 
ing, any  or  either  of  them,  his  or  their  executors  or  admini- 
strators, recover  double  the  value  of  the  goods  or  chattels  so 
distrained  and  sold,  together  with  full  costs  of  suit." 

This  statute  extends  only  to  cases  where  the  goods  distrained 
are  sold ;  where  the  goods  are  not  sold,  the  remedy  is  by  the 
ordinary  action  of  trespass,  as  at  common  law.  And  where 
the  executors  of  a  deceased  tenant,  declared  in  trespass  for 
taking  and  distraining  divers  goods  and  chattels  (enumerating 
them)  of  the  deceased,  and  detaining  them,  until  the  deceased 
paid  91.  13*. :  Ld.  Denman,  C.  J.,  held  that  the  plaintiffs  could 
recover  only  the  sum  of  9^  13*.  Lockier  v.  Paterson  et  al.,  I 
Car.  kK.  211. 


Declaration,  Plea,  ^c. 
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The  declaration  in  trespass,  is  in  the  common  and  ordinary 
form.  The  following  is  the  form  of  the  declaration  on  the 
above  stat.  2  W.  &^M.  sess.  1,  c.  5,  s.  5. 


Declaration  on  stat.  2  W,  ^  M.  sess,  1,  c.  6,  «.  5. 


In  the  Queen's  Bench. 

The day  of a.  d.  1846. 

Middlesex,  to  wit:  J.  N.,  the 
plaintifT  in  this  rait,  bj  A.  B.  his 
attorney,  complains  of  J.  8.,  the 
defendant  in  this  suit,  who  has 
been  summoned  to  ansMr er  the  said 
J.  N.  in  an  action  of  trespass  on 
the  case  :  For  that  whereas  the 
plaintiff,  after  the  making  of  a 
certain  Act  of  Parliament,  intituled 
"  An  Act  for  enabling  the  sale  of 
goods  distrained  for  rent,  in  case 
the  rent  be  not  paid  in  a  reasonable 
time,"  and  before  and  at  the  time 
of  the  committing  of  the  grievance 
by  tlie  defendant  as  hereinafter 
mentioned,  held  and  enjoyed  a 
certain  messuage,  farm,  lands  and 
premises,  with  the  appurtenances, 
situate,  &c.,  as  tenant  thereof  to 
the  defendant,  at  and  under  a  cer- 
tain rent,  therefor  payable  by  the 
plaintiff  to  the  defendant,  to  wit, 

the  rent  or  sum   of  £ ,   per 

annum ;  yet  the  defendant,  not  re- 
garding the  statute  in  such  case 
made  and  provided,  but  contriving, 
and  wrongAilly  and  injuriously  in- 
tending, to  harass,   oppress,   and 


injure  the  plaintiff  in  this  behalf, 
heretofore,  to  wit,  on ,  wrong- 
fully and  injuriously  seised,  took 
and  distrained,  in  and  upon  the 
said  tenements  with  the  appurte- 
nances, divers  goods  and  chattels  of 
the  plaintiff,  of  great  value,  to  wit, 
of  the  value  of  £ ,  and  after- 
wards, to  wit,  on  the day  of 

,  sold  the  said  goods  and  chat- 
tels as  such  distress  as  aforesaid, 
by  colour  of  the  said  Act,  for  cer- 
tain rent,  to  wit,  the  sum  of  £ , 

then  and  there  pretended  by  the 
defendant  to  be  in  arrear  and  due 
to  him  the  said  defendant,  for  the  said 
demised  tenements  with  the  appur- 
tenances; whereas  in  truth  and  in 
fact,  at  the  time  of  the  making  of 
the  said  distress,  and  of  the  said 
sale  as  aforesaid,  no  rent  was  in 
arrear  or  due  to  the  said  defend- 
ant, for  or  in  respect  of  the  said 
tenements  with  the  appurtenances ; 
contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided : 
To  the  damage  of  the  plaintiff  of 

£ ,  (double   the  single    value 

above  stated);  and  thereupon  he 
brings  suit,  &c. 


The  action  may  be  brought  against  the  landlord,  if  it  can  be 
proved  that  he  authorized  the  distress.  Or  it  may  be  brought 
against  the  person  who  actually  distrained.  Or  it  may  be 
brought  against  both. 


General  Issue. 


In  the  Queen's  Bench. 

Tlie day  of a.  d.  1846. 

J.  8.  "^The  defendant,  by  C.  D.  his 
ats.  >  attorney,  says  that  he  is  not 
J.  N*.  7  guilty  of  the  premises  above 


laid  to  his  charge,  in  manner  and 
form  as  the  plaintiff  has  above 
thereof  complained  against  him; 
and  of  this  he  the  defendant  puts 
himself  upon  the  country,  &c. 


This  plea  should  have  the  words 
margin.     /?.  G.  T.  1  Vict, 


'  By  statute  "  in  the 
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Evidence  for  Plaintiff, 

To  support  this  declaration^  the  plaintiff  must  prove,— 

1.  The  tenancy,  and  at  what  rent,  as  stated  in  the  declara- 
tion ;  a  variance  between  the  declaration  and  evidence  in  this 
respect,  would  be  fatal.  See  Ireland  v.  Johnson,  I  Bing,  N.  C. 
162. 

2.  That  the  defendant  seized  certain  goods  of  the  plaintiff 
upon  the  demised  premises,  as  a  distress  for  rent  which  he 
alleged  to  be  due.  And  for  this  purpose,  the  notice  of  distress, 
if  signed  by  him,  may  be  put  in  and  proved. 

3.  The  value  of  the  goods  seized. 

4.  That  the  defendant  caused  them  to  be  sold. 

5.  That  at  the  time  of  the  seizure  and  sale,  no  rent  in  fact 
was  due  for  the  demised  premises. 


Evidence  for  the  Defendant, 

This  is  not  perhaps  an  action  within  stat.  11  G.  2,  c.  19r 
8.  21,  ante,  p.  286;  and  the  defendant  therefore  not  entitled 
to  the  privileges  granted  to  landlords  by  that  section.  But  I 
think  it  must  be  deemed  an  action  for  a  penalty  by  the  party 
grieved,  within  stat.  21  Jac  1,  c.  4,  s.  4,  and  that  the  defend*- 
ant  is  entitled  to  give  any  special  matter  of  defence  in  evidence 
under  the  general  issue.  See  1  Arch.  Nisi  Prius,  2d  Ed.  p. 
349.  The  penalty  given  by  stat.  11  6.  2,  c.  19,  s.  4,  to  the 
landlord,  of  double  the  value  of  goods  fraudulently  removed 
to  avoid  a  distress,  has  been  holden  to  be  within  that 
section  of  the  statute  of  James ;  Jones  v.  fVilliams,  4  Mees.  & 
rr.  375  ;  and  that  is  a  case  exactly  analogous  to  this.  Or  the 
defendant  may  traverse  the  tenancy,  Vates  v.  Tearle  et  al.,  13 
Law  J.  289,  qb.,  or  plead  specially,  if  he  will. 


Section  III. 

Action  for  distraining  twice  for  the  same  Rent. 

In  what  Cases. 

At  common  law,  a  landlord  could  not  distrain  twice  for  the 
same  rent :  he  could  not  distrain  for  a  part  at  one  tims,  and 
a  part  at  another,  if  there  were  sufficient  goods  upon  the  de- 
mised premises  at  the  time  of  the  first  distress,  to  have  enabled 
him  then  to  have  distrained  for  the  whole.  Anon.  Moor.  7  pL  26. 
Awm.  Cro.  El.  13.  Anon.  3  Salk.  137.  Wally  v.  Savih  2  Luiw, 
1532,  1536.    Bro.  Abr.  Distress,  98.    And  for  this,  the  tenant 
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may  sue  the  landlord  for  damages,  either  in  case,  or  trespass, 
at  his  option.  Lear  v.  CaltUcott,  4  Q.  £.  123.  If  indeed  the 
tenant  replevy  the  goods,  and  bring  replevin,  it  will  not  be 
sufficient  in  a  plea  in  bar  to  an  avowry  for  the  rent,  to  say 
that  the  defendant  on  a  former  occasion  took  goods  enough  to 
discharge  the  rent  in  arrear,  and  the  costs  of  the  distress,  and 
might  thereby  have  paid  the  same,  but  neglected  to  do  so,  and 
wrongfully  made  a  second  distress  for  the  same  cause ;  such  a 
plea  was  holden  ill  on  demurrer,  assigning  for  cause  that  it  did 
not  show  that  the  rent  was  satisfied  by  the  former  distress. 
Hudd  V.  Ravenor,  2  Brod.  &  B.  662.  Lingham  v.  Warren,  Id, 
36.  So,  if  a  landlord,  having  distrained  goods  sufficient  to  pay 
his  rent,  abandon  that  distress,  and  afterwards  make  a  second 
distress  for  the  same  rent,  the  tenant  may  sue  him  for  damages 
in  an  action  on  the  case;  or,  it  should  seem,  trespass  would  lie. 
Smith  V.  Goodwin,  4  B.  &  Ad.  413.  But  if,  where  he  distrains 
jfor  a  part  only,  there  were  not  goods  or  cattle  sufficient  upon 
the  premises,  to  answer  the  whole  of  the  rent,  he  may  lawfully 
come  a  second  time,  to  distrain  for  the  residue.  Bro-  Abr. 
Distress,  96.  So  if  cattle  to  the  full  amount  were  distrained 
on  the  first  day,  and  afterwards  one  of  the  beasts  died  in  the 
pound,  the  distrainor  may  again  distrain  another,  or  other 
goods,  in  lieu  of  it.  Bro.  Abr,  Distress,  22.  Per  Hobart,  C/.,. 
Hob.  61.  Per  Holt,  C.J.,  Anon,  12  Mod,  397.  So,  if  from 
mistake,  or  from  ignorance  of  the  value  of  the  goods,  he  took 
too  little  upon  the  first  occasion,  he  may  distrain  again  for  the 
residue.  Walliss,Sav%l,2  Lutw,  \b^2,  Hutchinsv,  Chambers,. 
I  Burr,  589.  So,  by  stat.  17  C.  2,  c.  7,  (which  enabled  a 
defendant,  in  replevin,  instead  of  taking  a  judgment  de  retomo 
habendo,  as  at  common  law,  to  take  a  verdict  for  the  amount 
of  his  rent,  if  that  were  less  than  the.  value  of  the  goods,  or  for 
the  value  of  the  goods,  if  that  were  less  than  the  rent),  it  is 
enacted  by  sect.  4,  "  that  in  all  cases  aforesaid,  where  the  value 
of  the  cattle,  distrained  as  aforesaid,  shall  not  be  found  to  be 
to  the  full  value  of  the  arrears  distrained  for,  the  party  to 
whom  such  arrears  were  due,  his  executors  or  administrators, 
may  from  time  to  time  distrain  again  for  the  residue  of  the  said 
arrears."  The  words  "  from  time  to  time"  here,  however,  will 
not  enable  the  landlord  to  distrain  for  the  residue  at  several 
times,  if  there  be  sufficient  goods  upon  the  premises  at  first, 
whereon  to  distrain  for  the  full  amount ;  but  merely,  if  there 
be  not  sufficient  the  first  time,  he  may  come  a  second,  and  if 
there  be  not  sufficient  at  the  second  time,  he  may  come  a  third 
time,  and  so  on.  And  it  seems  doubtful  whether  the  statute 
extends  at  all  to  a  case,  where,  upon  the  occasion  of  the  ori- 
ginal distress,  the  defendant  might  have  distrained  for  the  full 
amount,  but  purposely  abstained  from  doing  so. 

Also,  where  a  tenant  gave  a  bill  of  sale  to  his  debtor,  under 
which  the  goods,  &c.,  (including  certain  eatage)  were  about  to> 
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be  sold,  when  the  landlord  distrained  for  rent  then  due  to  him ; 
it  was  thereupon  agreed  that  the  sale  should  proceed,  but  that 
the  landlord  should  be  paid  his  rent  out  of  the  produce ;  the 
goods  and  eatage  were  accordingly  sold,  but  did  not  produce 
sufficient  to  satisfy  the  distress ;  and  the  person  who  purchased 
the  eatage,  having  put  in  his  cattle  to  depasture  it,  the  land- 
lord distrained  upon  them  for  the  residue  of  his  rent :  it  was 
holden  (Parke,  B.  dis.)  that  the  owner  of  these  cattle  might 
maintain  an  action  of  trespass  against  the  landlord  for  dis- 
training them,  as  under  the  circumstances  a  contract  was  to 
be  implied  upon  his  part,  not  to  distrain  the  cattle  of  the 
purchaser  of  the  eatage.  Hor^ord  ▼.  Webster  et  cd.,  1  Cr, 
M,  &  R.  696. 

Also,  if  rents,  due  at  several  days,  be  in  arrear,  there  is  no 
objection  to  the  landlord  distraining  for  the  rent  due  at  one 
day,  and  afterwards  for  the  rent  due  at  another  day,  although 
there  were  goods  upon  the  premises  on  the  first  occasion, 
sufficient  for  both  rents.   Per  Brovm  J.  Anon.  Moor,  7  pL  26. 

Also,  if  a  widow  be  endowed  of  lands  let  at  an  entire  rent, 
she  may  distrain  for  a  third  of  the  rent,  and  the  heir  for  the 
remaining  two-thirds.  Bro.  Abr,  Avowry,  139.  So,  where 
lands  let  at  an  entire  rent,  descend  to  parceners,  each  may 
distrain  for  her  moiety.     Bro.  Abr.  Distress,  59. 

It  has  been  already  mentioned  (supra),  that  the  tenant,  in 
this  case,  may  maintain  either  trespass  or  case,  at  his  option : 
if  trespass,  the  declaration  may  be  in  the  ordinary  form  of  the 
count  in  trespass  de  bonis  asportaiis;  see  I  Arch.  Nisi  Prius, 
2d  Ed.  p.  476 ;  if  an  action  on  the  case,  the  declaration  may 
be  as  follows : — 


Declaration. 

In  the  Queen'8  Bench.  said  growing  crops  then  and  after- 

The day  of a.  d.  1846.  vrwcds  were  of  more  than  sufficient 

Middlesex,  to  wit :    J.  K.,   the  valae  to  have  satisfied  the  said 

plaintiff  in  this  suit,  by  A.  B.  bis  alleged  arrears  of  rent,  and  the 

attorney,  complains  of  J.  S.,  the  costs,  expenses  and  charges  of  and 

defendant   in  this  suit,  who  has  attending  such  distress,  and  the  sale 

been  summoned  to  answer  the  said  of  the  said  growing  crops,  goods 

plaintiff  in  an  action  of  trespass  on  and  chattels  under  such  distress, 

the  case :  For  that  whereas,  here-  and  incidental  thereto  ;   and  the 

tofore  and  before  the  committing  defendant    having  so  taken   fad 

of  the  grievances  hereinafter  men-  distrained  the  said  growing  crops, 

tioned,  to  wit,  on ,  the  defend-  goods  and  chattels  of  the  plaintiff 

ant  took  and  distrained    certain  as  aforesaid,  then  bad  and  retained 

growing  crops,  goods  and  chattels  possession  of  the  same  under  such 

of  the  plaintiff,  to  wit, ,  under  distress,  for  a  long  space  of  time, 

colour,  and  as  and  for  and  in  the  to  wit,  f^om  the  day  and  year  last 

name  of  a  distress  for  certain  rent  aforesaid,  until  and  upon  a  certain 

then  alleged  to  be  due  and  payable  other  day,  to  wit,  the  — — ;  and 

to  the  defendant  for  and  in  respect  although' the  defendant,  under  the 

of  certain  premises  then  in  the  pos-  said  distress,  and  by  virtue  thereof^ 

session  of  the  plaintiff,  and  which  could  and  might  have  satisfied  the 
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said  anean  of  rent  and  all  reason-  and  payable  as  aforesaid,  and  not 

able  and  lawftil  charges  in  that  for  anj  more  or  other  or  different 

behalf,  yet    the    defendant,    well  rent    or    cause   whatsoeTer,    and 

knowing  the  premises,   but   con-  wrongfully   and    ii^uriously  kept 

triTing  and  wilfully  intending  to  and  withheld  the  said  seTeral  grow- 

i^jure  the  plaintiff,  afterwards,  to  ing  crops,  goods  and  chattels  from 

wit,  on  ,  wrongfully,   iqjuri-  the  plainUff,  under  the  said  second 

oosly  and  Texatiously  made  a  so-  distress  in  this  count  mentioned 

coad   and  another   distress   upon  for  a  long  space  oi  time,  to  wit» 

the  said  growing  crops,  goods  and  from  the  day  and  year  last  afore- 

chattels,  and  upon  other  growing     said,  hitherto  [or  until  ] :  By 

crops,  goods  and  chattels,  to  wit,  reason  whereof,  the  plaintiff  hadi 

9  of  the  plaintiff,  liar  the  same  been  deprired  of  the  use  of  the  said 

identical  alleged  arrears  of  rent  for  several  crops,  goods  and  chattels 

and  in  respect  whereof  the  said  during  all  the  time  last  afooesaid, 

distress  in  this  count  first  above  and  hath  been  prevented  from  sell- 

nMntioned  was  made  as  aforesaid,  ing  the  same  or  any  part  thereof; 

and  then  again  took  and  distrained  [ttate    tpeeieU    damage,  obo,   tf 

the  said  growing  crops,  goods  and  any] :  To  the  plaintiff's  damage  of 

chattels  of   the  plaintiff  for  the     £ ;   and  tiiereupon  he  brings 

same  rent  so  pretended  to  be  due  suit.  See, 

This  count  was  holden  good,  in  Lear  v.  Caldieott,  4  Q.  B. 

123,  12  Law  J.  169,  qb.    See  also  Smith  v.  Goodwin  et  al.,  4 

B.  h  Ad.  413.    The  statement  may  easily  be  varied,  so  as  to 
describe  the  matter  of  complaint  in  any  similar  case. 


Pleadings  and  Evidence, 

The  general  issue  is  the  same  as  the  form,  ante,  p.  303.  Under 
this,  the  plaintifif  will  have  to  prove  the  two  distresses,  and  that 
they  were  for  the  same  rent ;  and  he  must  give  evidence  to 
connect  the  defendant  with  them. 

The  defendant  may  give  evidence  in  disproof  of  what  the 
plaintiff  ought  to  prove,  as  above  mentioned ;  or  he  may  give 
in  evidence  any  matter  of  defence,  which  confesses  and  avoids 
the  cause  of  action,  without  specially  pleading  it.  See  H  G.2, 
c.  19,  J.  21,(in<0,  p.  286. 


Section  IV. 

Action  for  distraining  for  more  Rent  than  was  due. 

In  what  cases. 

If  a  landlord  distrain  upon  his  tenant  for  more  rent  than  is 
due  at  the  time,  the  tenant  may  maintain  an  action  on  the 
-case  against  him,  to  recover  damages.  £ven  where  the  distress 
was  for  25/.  the  amount  of  half  a  year's  rent,  then  due,  but 
the  sum  really  payable  to  the  landlord  was  very  much  less, 
being  reduced  to  5/.  lOs.  by  payments  of  rent  to  the  bead 
landlord,  and  of  land  tax  ;  and  although  the  tenant  tendered 
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the  receipts  for  the  sums  as  paid  by  him,  and  the  balance  iir 
money,  yet  the  landlord  refused  them,  and  distrained  for  the 
-whole  rent :  the  court  held  that  he  was  liable  to  this  action, 
at  the  suit  of  his  tenant.  Carter  v.  Carter  et  al.,  5  Bing.  406, 
And  he  is  equally  liable  to  this  action,  although  the  goods 
actually  distrained  may  be  of  a  less  value  than  the  amount  of 
the  rent  actually  due.  Where  the  defendant  claimed  165/.  as 
due  to  him  for  rent,  and  distrained  a  crop  of  hay  grass,  thea 
growing,  for  the  amount ;  80/.  was  all  that  was  due ;  and  the 
defendant  having  mowed  the  crop  (which  was  of  less  value 
than  the  80/.)  >  and  laid  it  up  upon  the  premises,  then  served 
the  tenant  with  a  fresh  notice  of  distress  for  the  80/.  only :  it 
v^as  argued  that  as  the  goods  actually  distrained  were  of  less 
value  than  the  rent  really  due,  the  landlord  was  not  liable  to 
this  action  at  the  suit  of  his  tenant,  for  distraining  nominally 
for  more ;  and  fVUkinson  v.  Terry,  1  Moody  &  R.  377,  and 
Avenell  v.  Croker,  Moody  &  M.  172,  where  it  had  been  so 
decided  at  nisi  prius,  were  cited  :  but  the  court  held  that  the 
action  well  lay  for  distraining  for  more  than  was  due,  without 
reference  at  all  to  the  value  of  the  goods  taken ;  the  actioo' 
lay  at  common  law,  before  the  stat.  2  W.  &  M.  sess.  1,  c.  5, 
allowed  of  the  sale  of  the  distress,  and  when  the  value  of  the 
goods  seized  was  not  material ;  and  the  relinquishment  of  the 
excessive  sum  distrained  for,  by  notice  to  the  tenant,  did  not 
cure  the  wrong,  any  more  than  the  return  of  an  article  con- 
verted cures  the  conversion.  Taylor  v.  Henniker,  12  Ad.  &  El. 
488,  overruling  Wilkinson  v.  Terry,  and  Avenell  v.  Croker, 
supra.     Crowder  v.  Seff,  2  Moody  &  R.  1 90. 


Declaration. 

In  the  Queen's  Bench.  maliciously  pretending  that  a  certaia 

The day  of ,  A.  D.  1846.  large  sum  of  money,  to  wit,  the 

Middlesex, to  wit :  J.  N.  the  plain-     sum  of  £ of  lawful  money  was 

tiff  in  this  suit,  by  A.  B.  his  attor-  then  due,  and  in  arrear,  from  the 

ney,  complains  of  J.  S.,  the  defen-  plaintiff  to  the  defendant,  for  rent 

dant  in  this  suit,  who  has  been  of  the  said  premises  with  the  ap- 

summoned  to  answer  the  plaintiff  purtenances,  wrongfully  and  un> 

in   an   action  of  trespass   on   the  justly  seized  and  took  certain  cattle, 

case :  For  that  whereas  the  plaintiff,     to  wit, ,  of  the  said  A.  B.  then 

before  andatthe  time  of  the  commit-  found  and  being  in  and  upon  the 

ting  of  the  grievance  hereinafter  next  safd  last  mentioned  premises,   of 

mentioned,  held  and  occupied  cer-  great  value,  to  wit,  of  the  value  of 

tain  premises  with  the  appurten-     £ ,   as  a  distress  for  the  said 

ances,  situate  and  being  at,  ice,  as  sum  of  money  'so  pretended  to  be 

tenant  thereof  to  the  defendant,  at  due  and  in  arrear  as  aforesaid,  and 

and  under  a  certain  rent  therefor  under  that  pretence  [then  sold  the 

payable    by    the  plaintiff  to  the  same,  and  converted  the  same  to  hift 

defendant :  Yet  the  defSendant,  con-  own  use.    Or]  kept  and  detained 

triving  and  maliciously  intending  the  said  cattle  of  the  plaintiff  firom 

wrongftilly  and  unjustly  to  ipjure  him  the  said  plaintiff,  for  a  lon^ 

the  plaiuitff  in  this  behalf,  hereto-  space  of  time,  to  wit,  for  the  space 

fore,  to  wit,  on  ,  falsely  and     of days  then  next  following,. 


■^4U  u« 
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And  until  he  the  said  plaintiff,  in  aforesaid,  and  during  all  the  time 

order  to  regain  the  possession  of  aforesaid,  a  small  part  only,  to  wit, 

his   said   cattle,   was    forced  and  the  sum  of  £ of  the  said  sum 

obliged   to    pay,  and  did  pay  to  of  money  so  pretended  to  be  due 

the  defendant  the  said  pretended  and  in  arrear  as  aforesaid,  was  due 

arrears  of  rent,  and  a  large  sum  of  and  in  arrear  from  the  plaintiff  to 

money,  to  wit,  the  sum  of  £ the  defendant  for  the  rent  of  the 

for  the  costs  and  charges   of  the  said  tenements  with  the  appurten- 

«aid   distress    and  expenses  inci-  anoes.     By  reason  whereof  [here 

dental  tliereto.    Whereas  in  truth  ttate  special  damage,  if  anf/.]  To 

and   in   fact,  at  the  time  of  the  the  plaintiff's  damage  of  £ ; 

^making  of   the    said  distress   as  and  thereupon  he  brings  suit.  Ice. 


General  Issue  and  Evidence, 

The  general  issue  is  the  same  as  the  form  ante,  p.  303.  The 
plaintiff  must  prove, — 

1.  The  amount  of  the  rent  which  was  really  due,  by  putting 
in  and  proving  the  last  receipts,  or  the  like ;  and  a  variance 
between  the  sum  proved,  and  that  stated  in  the  declaration* 
'will  not  be  material.    Sells  v.  Hoare  et  al.,  1  Bing.  401. 

2.  The  distress^  and  the  amount  distrained  for,  by  putting 
In  and  proving  the  notice  of  distress,  and  connecting  the  de- 
fendant with  it,  when  necessary.  Where  the  landlord's  broker 
went  to  the  demised  premises,  and  pressed  for  payment  of  rent 
alleged  to  be  due,  and  3/.  Ss.  for.  expenses  of  the  levy,  but 
touched  nothing,  and  made  no  inventory ;  the  tenant  p^id  the 
rent  and  expenses,  upon  which  the  broker  withdrew ;  and  the 
tenant  then  brought  his  action  against  the  landlord,  for.  dis- 
training for  more  than  was  due :  it  was  holden  that  the  defend- 
ant, under  these  circumstances,  could  not  deny  that  there  had 
been  an  actual  distress.     Hutching  v.  Scott,  2  Mees.  &  fV,  809. 

The  defendant  may  give  evidence  in  disproof  of  what  the 
plaintiff  has  proved ;  even  where  a  former  rent  had  been  dis- 
trained for,  and  satisfied,  it  was  holden  that  the  landlord  was 
not  precluded  by  that  circumstance  from  proving  that  rent 
accruing  due  before  that  distrained .- for,  was  still  owing. 
Gambrell  v.  Earl  o/ Falmouth  et  al.,  4  Ad.  &  El,  73.  The  de- 
fendant, also,  under  this  plea,  may  give  in  evidence  any  defence 
which  confesses  and  avoids  the  cause  of  action,  although  he 
have  not  pleaded  it  specially.  See  stat.  11  G.  2,  c.  19,  s.2\, 
nide,  p,  286.  But  it  will  be  no  defence  to  prove,  that  although 
the  distress  was  nominally  for  more,  the  value  Oi  the  goods 
distrained  was  less  than  the  rent  actually  due.  Taylor  v. 
Henniker,  12  Ad.  &  £/.  488,  ante,  p.  308.  Nor  will  it  be  any 
defence,  that  the  defendant,  before  any  sale  of  the  goods, 
rectified  the  mistake  in  the  first  notice  of  distress,  by  giving  a 
second,  which  was  correct.    Id, 
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Section  V. 

Action  for  an  Excesiive  Distress. 

In  what  Cases, 

By  the  stat.  of  Marlebridge  (52  Hen.  3,)  c.  4,  "  distresses^ 
shall  be  reasonable  and  not  too  great;  and  they  that  take 
unreasonable  and  undue  distresses,  shall  be  greviously  amerced 
for  the  excess  of  such  distresses."  But  besides  this  amerce- 
ment, of  iwhich  there  are  instances  in  the  old  books,  see 
41  E.3,  26.  Bro,  Ahr,  Distress,  2,  an  action  on  the  case, 
founded  on  the  above  enactment,  lies  at  the  suit  of  the  party 
grieved.  It  seems  that  formerly  the  amercement  formed  part 
of  the  judgment  in  the  action ;  for  v/here  an  information  at 
the  suit  of  the  crown  was  brought  against  a  lord  of  a  manor, 
for  taking  excessive  distresses,  it  was  holden  by  the  court  that 
it  did  not  lie,  the  judgment  upon  the  information  being  for  a 
fine,  not  for  an  amercement ;  the  remedy  was  by  action  on  the 
case,  founded  on  the  statute  of  Marlebridge,  and  not  by  infor> 
mation.  R,  v.  Lesingham,  Lev,  299.  9  Vin,  Abr,  Distress, 
R.  2,  pi,  2.  The  remedy  for  the  party  grieved,  therefore,  is  by 
action  on  the  case  founded  on  this  statute,  Hutckins  v.  Cham- 
bers, 1  Burr,  589,  and  not  trover,  Whitrvorth  v.  Smith,  1  Moody 
&  R,  193,  or  trespass.  Lyne  v.  Moody,  9  Vin,  Abr,  Distress, 
R,  2,  pi,  5.  Case  will  lie,  even  although  the  rent  have  been 
tendered  before  the  making  of  the  distress,  and  there  have  been 
no  subsequent  demand  of  it.  Branscomb  v.  Bridges,  1  B.  & 
C.  145. 

It  remains  to  be  considered,  what  is  an  excessive  distress. 
The  cases  which  we  find  in  the  old  books,  decided  at  a  time 
when  the  distress  could  not  be  sold,  and  was  holden  merely  as 
a  pledgefortherent, — need  hardly  bementioned  as  authoritiesat 
present:  as  for  instance,  that  40  sheep  taken  as  a  distress  for  two- 
pence, or  16  oxen  for  ninepence,  is  excessive ;  41  £.  3, 26 ;  two 
oxen  as  a  distress  for  four  pair  of  gloves,  ten  sheep  for  one  pair» 
ten  for  another,  is  excessive ;  8  H.  4,  1 5.  9  Vin,  Abr,  Distress, 
R.  pi. ;  and  no  doubt  they  would  be  so.  But  now  that  the 
distress  may  be  sold,  the  sum  for  which  it  would  sell  suggests 
the  rule ;  and  if  a  landlord  now  seize  cattle,  or  goods  and 
chattels,  to  an  unreasonable  amount  beyond  what  would 
realize  the  rent  and  expenses  at  a  sale,  such  as  is  usually^ 
adopted  for  the  sale  of  a  distress,  the  distress  will  be  deemed 
excessive.  Wells  v.  Moody,  7  Car,  fit  P.  59.  But  the  seizing 
of  an  ox  or  a  horse  as  a  distress  for  a  penny,  is  not  excessive, 
if  there  be  no  other  distress  upon  the  premises ;  it  would  be 
otherwise,  however,  if  there  were  a  sheep  or  a  swine,  or  any 
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beast,  &c.,  of  less  yalae,  upon  the  premises ;  then  the  taking 
of  the  horse  would  be  an  excessive  distress.  2  Inst,  107. 
And  the  mere  seizure  of  the  distress,  and  leaving  a  person  in 
possession,  subjects  the  distrainor  to  this  action,  although  the 
goods  be  not  removed,  and  the  tenant  be  not  thereby  pre- 
vented from  carrying  on  his  business.  Baylis  v.  Fisfier,  7  Bing. 
153.  So,  if  a  landlord  distrain  upon  the  crops  growing  in 
two  fields,  where  the  crops  growing  in  one,  when  at  maturity, 
would  be  abundantly  sufficient  to  pay  the  rent  and  expenses, — 
this  would  be  an  excessive  distress  ;  Piggott  v.  Birtles,  1  Mees. 
&  fT.  44 1 ;  for  in  whatever  stage  the  crop  may  be,  at  the  time 
of  the  distress,  it  is  easy  to  calculate  the  price  it  probably  will 
sell  for,  when  at  maturity  and  harvested. 


The  Declaration. 

In  the  Queen's  Bench. 

The day  of ,  a.d.  1846.  in  this  behalf,  heretofore,  to  irit, 

Middlesex,  to  wit:  J.N.  the  plain-     on   ,   wrongfully    and    mali- 

tiff  in  this  suit,  by  A.  B.  his  attor-  ciously  took  and  distrained  for  the 

nef  ,  complains  of  J.  S.,  the  defend-  said  arrears  of  rent  certain  goods 

ant   in  this  suit,  who    has   been     and  chattels,  to  wit,  of  the 

summoned  to  answ^  the  plaintiff  plaintiff,  of  much  greater  value  than 

in  an   action   of  trespass  on   the  the  amount  of  the   said  arrears  of 

case :  For  that  whereas  the  plaintiff,     rent,  to  wit,  of  the  value  of  £ , 

before  and  at  the  time  of  the  com-  and  thereby  took  an  excessive  and 

mitting  of  the  grievance  hereinafter  unreasonable  distress*  for  the  said 

next  mentioned  held  and  enjoyed  arrears  of  rent;  when  at  the  time 

certain  land  and  premises,  with  the  of  the  taking  of  the  said  distress  as 

«ppurtenances,    situate,    &c.,     as  aforesaid,  a  certain  part  of  the  said 

tenant  thereof  to  the  defendant,  at  goods  and  chattels  so  distrained  as 

and  under  a  certain  rent  therefor  aforesaid,  to  wit,  one  half  thereof, 

payable  by  the  plaintiff  to  the  de-  then  was  of  sufficient  value  to  have 

ftndant  for  the  same,  of  which  said  satisfied  the  said  arrears  of  rent, 

rant,  at  the  time  of  the  committing  and  the  charges  of  the  said  distress, 

of  the  grievance  hereinafter  next  and  of  the  appraisement  and  sale 

mentioned,  a  small  sum  of  money,  thereof ;  contrary  to  the  form  of 

to  wit,  the  sum  of  £ ,  and  no  the  statute  in  such  case  made  and 

more,  was  due  and  in  arrear  from  provided.  By  reason  whereof  [the 
the  plaintiff  to  the  defendant :  Yet  plaintiff  hath  lost  and  been  deprived 
the  defendant,  not  regarding  the  of  the  said  several  goods  and  chat- 
statute  in  such  case  made  and  pro-  tels ;— adding  special  damage,  if 
vided,  but  wrongfully  and   mali-  any.]    To  the  plaintiff's  damage  of 

cioosly  contriving    and  intending     £ ;   and  thereupon  he  brings 

to  injure  and  oppress  the  plaintiff  suit,  ice. 

A  count  in  trover  is  often  added,  in  order  that  the  plaintifif 
may  avail  himself  of  it,  in  case  the  tenancy  or  the  distress 
should  be  denied ;  or  in  case  it  turn  out  at  the  trial  that  some 
goods  were  taken  away,  which  are  not  in  the  inventory. 
Bishop  V.  Bryant,  6  Car.  &  P.  484.  So,  where  a  count  in  trover 
is  added,  it  is  competent  for  the  plaintiff,  at  the  trial,  to 
abandon  the  above  count  in  case,  and,  denying  the  tenancy, 
recover  under  the  count  in  trover,  without  giving  any  previous 
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intimation  to  the  defendant  of  his  intention  to  take  that 
course.  Spar^o  v.  Broum,  9  B.  &  C.  935.  If  the  goods  have 
been  sold,  add  a  count  for  not  selling  at  the  best  price.  Vide, 
post,  p.  326.         « 


General  Issue,  and  Evidence  for  Plaintiff . 

The  general  issue  is  the  same  as  the  form  ante,  p.  303.  Under 
this,  if  there  be  no  other  plea,  the  plaintiff  must  prove, — 

1 .  The  tenancy,  as  stated  in  the  declaration ;  and  if  there  be 
a  variance  between  the  proof,  and  the  statement  in  the  decla- 
ration, in  this  respect,  it  will  be  fatal,  see  Ireland  v*  Johnson, 
1  Bing.  N,  C.  162,  if  the  judge  will  not  amend. 

2.  The  amount  of  rent  due  at  the  time  of  the  distress,  by 
putting  in  and  proving  the  last  receipt,  or  the  like;  but  a 
variance  between  the  proof  and  declaration,  in  this  respect, 
will  not  be  material.    See  Sells  v.  Hoare  et  al.,  I  Bing.  401. 

3.  The  distress,  by  producing  and  proving  the  notice  of 
-distress,  and  connecting  the  defendant  with  it,  if  necessary. 

4.  The  goods  distrained,  their  fair  value,  and  the  sum  they 
would  fairly  sell  for,  at  such  a  sale  as  goods,  taken  under  a 
-distress,  are  usually  sold  at,     fVells  v.  Moody,  7  Car,  &  P. 

59.  Also  where  the  distress  has  been  upon  a  farm,  and  con- 
sists ot  straw,  &c.,  which,  either  by  express  stipulation  between 
the  landlord  and  tenant,  or  by  the  custom  of  the  country,  must 
be  expended  upon  the  farm,  it  seems  doubtful  whether  the 
great  disadvantage  at  which  it  would  be  likely  to  sell  under 
such  circumstances,  must  not  also  be  taken  into  calculation. 
See  Abbey  v.  Petch,  8  Mees.  &  ^.  419 ;  but  see  Frusher  v.  Lee, 
10  Id,,  709.  It  is  not  necessary,  however,  to  prove  express 
malice ;  Field  v.  Mitchell,  6  £jp.,  7 1 ;  nor  is  it  a  question  to  be 
left  to  the  jury,  whether  the  defendant  acted  maliciously.  See 
Sturch  v.  Clark  et  al.,  4  B.  &  Jd.  113. 


Evidence  for  Defendant, 

Where  the  general  issue  "  by  statute  "  is  pleaded,  the  defen- 
dant may  not  only  controvert  all  the  plaintiff  has  proved, — the 
tenancy,  the  ownership  of  the  goods,  Williams  v.  Jones  et  al., 
1 1  Ad.  &  El.  643,  the  distress,  and  the  value  of  the  goods  dis- 
trained,— but  he  may  also  give  in  evidence  any  matter  which, 
in  ordinary  cases,  he  must  have  specially  pleaded.  See  II  G,2, 
c,  19,  «.  21,  ante,  p.  286.  But  if  the  general  issue  be  pleaded, 
but  not "  by  statute,"  as  that  merely  puts  in  issue  the  exces- 
sive distress,  the  defendant  may  also  traverse  the  tenancy,  if 
he  will.  Yates  v.  Tearle  et  al.,  13  Law  J,  289,  qb.  But  an 
arrangement  between  the  parties,  respecting  the  sale  of  the 
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goods  distrained,  made  after  the  distress  and  before  the  sale, 
does  not  furnish  the  defendant  with  a  defence,  or  divest  the 
plaintiff  of  his  right  of  action;  for  a  right  of  action  once 
Tested,  can  only  be  discharged  by  a  release  under  seal,  or  by 
the  acceptance  of  something  in  satisfaction  of  the  wrong  done. 
WiUoughby  v.  Backhouse,  2  £.  &  C.  821.  So  where,  upon  a 
distress  being  made,  the  tenant  signed  an  agreement,  drawn 
up  by  the  broker,  that  if  he  did  not  pay  the  rent  on  or  before 
a  given  day,  the  broker  might  again  enter  and  distrain :  this 
was  boldea  to  be  no  defence  to  an  action  for  an  excessive 
distress,  subsequently  made  in  consequence  of  the  tenant's 
not  paying  the  rent  at  the  stipulated  time.  Holland  v.  Bird, 
10  Bin^.  15. 


Verdict. 

Upon  a  declaration  merely  for  an  excessive  distress,  where 
no  mention  is  made  of  a  sale,  either  by  way  of  special  damage, 
or  of  substantive  complaint,  the  plaintiff  can  recover  damages 
merely  in  respect  of  the  detention  of  the  goods,  and  not  of  the 
sale  of  them.  Thompson  v.  fVood  et  al.,  4  Q.  B,  493,  12  Law 
J.  175,  qb.  And  in  the  case  of  seizing  growing  crops,  the 
measure  of  damages  is,  not  the  value  of  the  crops,  but  the 
inconvenience  and  expense  which  the  tenant  has  sustained 
in  being  deprived  of  the  management  of  them,  or  which  he 
was  put  to  by  bdng  obliged  to  procure  sureties  to  a  larger 
amount  than  he  would  otherwise  have  to  do,  in  replevying 
the  distress.  Piggott  v.  Birtles,  1  Mees.  &  W,  441.  If  the 
removal  be  stated  as  special  damage,  the  plaintiff  will  be 
entitled  to  damages  for  any  injury  or  inconvenience  he 
may  have  sustained  from  it.  And  if  the  sale  be  alleged 
4is  special  damage,  the  plaintiff  will  be  entitled  to  the  fair 
value  of  the  articles  composing  the  excess. 


Section  VI. 

Actum  for  Distraining  Beasts  of  the  Plough  or  Sheep. 

By  Stat.  51  H.  3,  st.  4,  it  is  amongst  other  things  enacted, 
that  no  man  shall  be  distrained  by  his  beasts  that  gain  his  land, 
nor  by  his  sheep,  so  long  as  the  distrainor  can  find  another 
distress  or  chattels  sufficient  for  the  demand.  The  statute,  in 
this  respect,  is  said  to  be  confirmatory  of  the  common  law. 
2Intt.  132,  and  see  Co.  Lit.  47  a.  Dy.  ^\2inmarg.  Per 
Xhose  /.,  4  T.  jR.  569. 

f 
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Declaration. 

Ih  the  Qneen'g  Bench.  tiff  to  the  defimdant,  for  and  in  re- 

The day  of a.  d.  1B46.  spect  of  the  said  land  and  pxemiies, 

Middlesex,  to  wit :    J.  N.,   the  with  the  appurtenances,  although 

plaintiff  in  this  suit,  by  A.  B.  his  there  were  then  other  goods  and 

attorney,  complains  of  J.  8.,  flie  chattelsof  the  plaintiff  in  and  upon 

deftaidant  in  this  suit,  who  has  the  said  land  and  premises,  with 

been    summoned   to    answer    the  the  appurtenances,  not  being  beasts 

plaintiff  in  an  action  of  trespass-  on  of  the  plough  or  sheep,  sufficient 

the  case :  For  that  whereas  the  de-  Ibr  a  reasonable  distress  for  the 

fBndant,on .tookanddistrained  rent  aforesaid;   and  the  defendant 

Ihe  hearts  of  the  plough,  to  wit,  afterwards,  to  wit,  on  the  day  and 

[four  oxen  and  four  horses]  of  the  year  aforesaid,  sold  the  said  beasts 

plidntiff,  then  being  in  and  upon  of  the  plough,  and  converted  and 

certain  land  and    premises,  with  disposed  of  the  money  arising  from 

the  appurtenances,  of  the  plaintiff,  the  sale  thereof,  to  the  use  of  him 

aitaate,  &c.,  and  whereby  and  where-  the  defendant :  contrary  to  the  form 

with  he  the  said  plaintiff  then  tilled  of  the  statute  in  such  case  made 

his  said  land,  not  for  damage  fea-  and  provided,  and  to  the  plaintiff's 

sant,  but  for  certain  rent,  to  wit,  damage  of  £ ;  and  thereupon 

the  sum  of  £ ,  then  supposed  he  brings  suit. 

to  be  due  and  owing  fh>m  the  plain- 


General  Issue  and  Evidence. 

The  general  issue  ifr  the  same  as  the  form  ante,  p  303.  The 
plaintiff  must  prove  the  distfess,  as  directed  in  the  last  sec- 
tion ; — that  the  cattle  seized  were  beasts  of  the  plough,  or 
sheep,  his  property,  as  described  in  the  declaration ;— that  at  the 
time,  there  were  other  distrainable  goods  upon  the  premises, 
sufficient  to  satisfy  the  rent  and  expenses; — the  sale; — and 
the  value  of  the  cattle. 

The  defendant,  under  this  plea  of  not  guilty  "  by  statute," 
may  disprove  what  the  plainti£f  has  proved,  and  may  give  in 
evidence  any  matter  which,  in  ordinary  cases,  must  have  been 
specially  pleaded.    See  11  G.2,  c.  19,  s.  21,  ante,  p.  286. 


Section  VII. 

Action  for  distraining  Property  not  distrainable. 

In  what  cases. 

Fixtures.']  Things  fixed  to  the  freehold  cannot  legally  be 
distrained:  Simpson  v.  Hartopp,  fVilles,  515,  per  WtUes,  C.  J. 
And  see  Niblet  v.  Smith,  4  T.  R.  504 :  and  therefore  it  hais  been 
holden  that  fixtures,  such  as  kitchen  ranges,  stoves,  coppers, 
grates,  &c.,  cannot  be  distrained  for  rent,  although  they  be 
tenant's  fixtures,  and  the  tenant  may  remove  them.    Darby  v. 


Distraining  Property  not  distrainable.        315  ' 

Harrit  et  al.,l  Q.  B.  895,  10  Law  J.  294  qb.  So,  trees  grow- 
ing cannot  be  distrained,  although  they  be  growing  in  a. 
nuiBeryman's  ground,  and  be  removable  by  him  at  pleasure. 
Ciark  Y.  Calvert,  3  Moore,  96.  Clark  ▼.  Oasgarth,  8  Taunt.  431. 
So,  a  beer-engine  in  a  public-house,  an  anvil  in  a  smith's  shop, 
or  a  mill-stone  in  a  corn-mill,  cannot  be  distrained,  because 
they  are  fixed  to  the  freehold.     Vide  ii^fra. 

Implements  of  trade.']  Implements  of  the  tenant's  trade 
cannot  be  distrained,  if  they  be  in  actual  use  at  the  time,  per 
Li.  Kenyon,  C.  J.,  4  T.  R.  567,  or  if  there  be  other  sufficient 
distress  upon  the  premises ;  Gorton  et  al.  v.  Falkner,  4  T.  R. 
565.  Harvey  v.  Pocock  et  al.,  1 1  Meei.  &  JV,  740 ;  but  other- 
wise they  may.  Therefore  it  has  been  holden  that  looms  lent 
to  a  weaver  by  his  employer,  to  work  with,  were  distrainable 
for  rent  due  from  the  weaver,  there  being  no  other  sufficient 
distress  upon  the  premises,  and  it  not  appearing  that  they  were 
in  use  at  the  time.  Gorton  v.  Falkner,  supra.  So,  where  a 
threshing-machine  was  distrained  on  a  Monday,  and  it  ap- 
peared that  it  had  been  let  to  hire  to  the  tenant  for  a  job  that 
^was  completed  on  the  Saturday  preceding,  and  there  did  not 
appear  to  be  any  other  distress  upon  the  premises :  the  court 
held  that  the  landlord  was  warranted  in  distraining  it,  saying^ 
that  implements  of  trade  are  distrainable,  if  they  be  not  in  use 
at  the  time,  and  there  be  no  other  distress  upon  the  premises. 
Fenton  v.  Logan,  9  Bing.  676.  So,  where  a  beer-machine  in  a 
public-house,  which  was  affixed  to  the  freehold,  was  distrained^ 
and  was  forcibly  detached  from  the  premises,  and  removed :  it 
-was  holden  that  the  landlord  had  no  authority,  at  all,  or  under 
any  circumstances,  to  distrain  it,  whether  in  use  or  not,  or 
-whether  there  were  other  distress  upon  the  premises  or  not, 
as  it  was  fixed  to  the  freehold.  Dalton  v.  Whittem  et  al.,  12 
Law  J.  55,  qb.  And  the  same  as  to  the  anvil  in  a  smith's  shop,. 
or  the  mUl-stone  in  a  com  or  flour  mill.  Per  Ld.  Kenyan,  4 
T.  R.  567. 

Goods  on  the  premises,  in  the  way  of  trade.]  Goods  not 
belonging  to  the  tenant,  which  may  happen  to  be  upon  the 
demised  premises  for  the  purposes  of  trade,  cannot  be  dis- 
trained : — such  as  materials  delivered  to  a  weaver  to  weave  ; 
Wood  V.  Clarke,  1  Cr.  &  /.  484.  Gibson  v.  Ireson  et  al.,  3  Q, 
B.  39;  goods  in  possession  of  a  foctor  for  sale,  Gilman  v. 
BUon,  3  Brod.  &  B.  75,  or  in  the  warehouse  of  a  wharfinger, 
Thompson  v.  Mashiter,  I  Bing.  383,  or  granary-keeper,  Mathias 
V.  Mesnard,  2  Car.  &  P.  353,  for  safe  keeping ;  goods  deposited 
on  the  premises  of  an  auctioner  for  sale ;  Adams  v.  Grane,  1 
Cr.  &  M.  380  ;  goods  brought  to  a  weighing-machine  to  weigh  ; 
Cro.  El.  549,  3  Lev.  261 ;  goods  given  to  a  carrier  to  carry ; 
Salk.  249, 259 ;  a  bullock  sent  to  a  butcher's  to  be  slaughtered  ^ 
p2 
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Brown  v.  ShevHX,  2  Ad»  8c  El,  138 ;  a  horse  in  a  smith's  shop 
to  be  shod ;  3  Bac.  Abr,  Distress  B ;  or  sacks  of  com  in  a  mill 
to  be  ground,  Id,,  and  the  like.  But  machinery  upon  the  pre- 
mises, not  fixed  to  the  freehold,  is  not  exempted  from  distress, 
although  merely  lent  to  the  tenant  on  hire  ;  unless  it  be  in  use 
at  the  time,  or  there  be  no  other  distress  upon  the  premises* 
Fenton  v.  Logan,  9  Bing.  676,  supra.  Nor  is  a  carriage,  stand- 
ing at  livery,  privileged  from  being  distrained  upon ;  Fronds 
V.  Wyatt,  3  Burr,  1498,  1  W.  Bl.  483 ;  or  horses  in  a  stable, 
ivhich  has  been  let  by  the  tenant  to  an  innkeeper  during  races. 
Crosier  v.  Tomkinson,  2  Ld.  Kenyon,  439. 

Other  matters."]  Wearing  apparel,  if  in  actual  use  at  the 
time,  cannot  be  distrained  for  rent ;  but  if  not  in  actual  use, 
it  may.  Bissett  v.  Coldwell,  Peake,  36.  Baynes  v.  Smith,  I 
Esp.  206. 

As  to  beasts  of  the  plough  and  sheep,  see  the  last  section. 

Remedy  for  wrongfully  taking  them,']  As  a  landlord  cannot 
justify  taking  by  way  of  a  distress  things  which  are  not  dis- 
trainable,  the  tenant  or  person  from  whose  possession  they  are 
taken,  or  the  owner,  having  a  right  to  the  immediate  posses- 
sion, may  maintain  either  trover  or  trespass  against  the  party 
distraining,  or  the  landlord  if  he  can  be  connected  with  the 
distress,  or  both.  Trespass  is  the  ordinary  form  of  action 
adopted,  where  things  fixed  to  the  freehold  have  been  taken  ; 
but  trover  may  be  brought,  although  in  that  form  of  action 
the  things  alleged  to  have  been  converted  are  necessarily 
treated  as  goods  and  chattels.  Dalton  v.  Whittem  et  al.,  12 
Law  J,  55  qb.  So  replevin  will  lie,  if  the  things  have  been 
severed.  See  Niblet  v.  Smith,  4  T.  R,  504.  So  trespass  or 
trover  will  lie  for  taking  implements  of  trade  in  use,  or  where 
other  sufficient  distress  is  upon  the  premises,  Harvey  v.  Pocock 
et  al,,  1 1  Mees,  &  W,  740,  and  indeed  in  all  the  above  cases ; 
for  with  respect  to  such  things  the  landlord  or  distrainor  is  a 
trespasser,  ab  initio. 

The  declaration  in  trover  or  trespass,  is  the  same  as  in 
ordinary  cases.     See  1  Arch.  Nisi  Prius,  2nd  Ed,  p.  605,  476. 

If  the  things  have  been  removed  and  sold,  the  plaintiff  will 
be  entitled  to  their  value,  and  the  damage  he  has  sustained  by 
their  removal.  But  if  they  have  not  been  removed,  but  the 
tenant  has  paid  the  rent  and  expenses,  to  prevent  their  re- 
moval, he  will  then  be  entitled,  not  to  the  value  of  the  thingSp 
but  merely  to  the  actual  damage  sustained  by  the  seizure,  &c. 
Harvey  v.  Pocock  et  al.,  supra. 
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Section  VIII. 
Action  for  Distraimng,  after  Tender  of  the  Rent. 

At  any  time  before  the  distress,  or  before  the  cattle  or  goods 
distrained  are  impounded,  but  not  afterwards,  the  tenant  may 
tender  the  amount  of  the  rent  due ;  Thomas  ▼.  Harrig  et  al., 
1  Man.  &  Gr.  695,  9  Law  J,  308,  cp.  Ellis  ▼.  Taylor  et  al.,  10 
Law  J.  462  ex ;  and  if  the  landlord  distrain  or  impound  the 
distress  after  such  tender,  without  a  subsequent  demand  and 
lefiisal  of  the  rent,  the  tenant  may  have  his  remedy  by  action 
of  trespass ;  see  the  Six  Carpenter^  case,  8  Co,  147  a;  or  he 
may  lawfully  rescue  the  distress.     Co.  Lit.  160  b. 

The  declaration  is  in  the  ordinary  form  in  trespass.  Or,  it 
seems^  it  may  be  framed  in  case.  Smith  v.  Goodwin  et  id., 
4  B.  &  Ad.  413.  Branscomb  v.  Bridges  et  al.,  1  B.  &  C.  145. 
Proof  of  a  tender  of  the  rent  to  the  landlord,  will  be  sufficient, 
although  in  refusing  it,  he  merely  said  that  he  had  left  the 
matter  in  the  hands  of  the  bailiff  who  made  the  distress,  and 
referred  the  party  to  him.    Id. 

Section  IX. 

Action  for  refusing  to  restore  (roods  distrained,  on  Tender  of 
the  Rent. 

A  tender  of  the  rent  before  distress,  makes  the  distress 
tortious ;  a  tender  after  the  distress,  and  before  impounding, 
makes  a  subsequent  detention,  and  not  the  taking,  wrongful ; 
but  a  tender  after  the  impounding,  makes  neither  the  one  nor 
the  other  unlawful,  for  the  tender  is  then  too  late.  Six  Carpen- 
ters^ case,  8  Co.  147  a,  2  Inst.  107.  Ladd  v.  Thomas,  4  Per. 
StD.9.  And  it  is  not  necessary  in  this  respect,  that  the  impound- 
ing should  be  in  a  public  pound ;  if  the  goods  be  impounded 
on  the  premises,  a  tender  afterwards  will  be  ineffectual.  Ellis 
Y.  Taylor  et  al.,  10  Law  J.  462,  cp.  Where  a  bailiff,  in  order 
to  make  a  distress  for  rent,  went  into  a  field  where  the  cattle 
were,  and  putting  his  hand  on  the  side  of  one  of  them,  said  he 
made  a  distress  for  rent ;  he  then  made  a  list  of  the  cattle 
upon  paper ;  but  he  made  no  change  whatever  in  the  situation 
of  the  cattle,  nor  did  he  put  any  additional  lock  or  fastening 
apon  the  gate ;  on  the  same  day  he  gave  notice  of  distress, 
which  notice  also  mentioned  that  the  cattle  were  impounded 
on  the  premises,  but  did  not  state  where ;  the  bailiff  remained 
in  possession  until  the  next  day,  when  he  was  succeeded  by 
another  person,  and  on  the  third  day  the  tenant  made  a 


31 8  Not  restoring  Distress j  on  Tender  of  the  Rent. 

tender  of  the  rent,  and  an  offer  to  pay  a  certain  sum  for  costs* 
-which  were  refused :  it  was  holden  (dis.  Maule,  J.)  that  the 
impounding  of  the  cattle  was  complete  and  perifect  from  the 
time  of  giving  the  notice  to  the  tenant,  and  that  a  tender  of 
the  rent  and  expenses  after  that  was  too  late.  Thomas  v. 
Harris  et  al.,  1  Man,  &  Gr.  695,  9  Law  J,  308  cp.  So,  where 
goods  were  distrained  for  rent,  and  remained  impounded  on 
the  premises,  in  the  possession  of  the  bailiff,  at  the  request  of 
the  tenant ;  and  in  some  days  afterwards  the  tenant  tendered 
the  rent  and  costs,  which  were  refused :  the  court  held  that 
no  action  would  lie  for  this,  the  tender  being  after  the  im- 
pounding. Ellis  V.  Taylor  et  oi.,  8  Mees,  &  ^.  415,  10  Law  /. 
462  ex.  And  in  the  case  of  growing  crops  distrained, — if  at 
any  time  after  they  are  distrained,  and  before  they  shall  be 
ripe,  and  cut,  cured  or  gathered,  the  tenant  or  lessee,  his  or 
her  executors,  administrators  or  assigns,  shall  pay  or  cause  to 
be  paid  to  the  lessor  or  landlord,  for  whom  such  distress  shalP 
be  taken,  or  to  the  steward  or  other  person  usually  employed 
to  receive  the  rent  of  such  lessor  or  landlord,  the  whole  rent 
which  shall  then  be  in  arrear,  together  with  the  full  costs  and 
charges  of  making  such  distress,  and  which  shall  have  been 
occasioned  thereby, — ^that  then,  upon  such  payment,  or  lawfcd 
tender  thereof  actually  made,  whereby  the  end  of  such  distress 
will  be  fully  answered,  the  same  and  every  part  thereof  shall 
•cease ;  and  the  corn,  grass,  hops,  roots,  fruits,  pulse  or  other 
product,  so  distrained,  shall  be  delivered  up  to  the  lessee  or 
tenant,  his  or  her  executors,  administrators  or  assigns.  11 6. 2, 
c,  19,  *.  9. 

Where  the  tender  is  made  before  the  impounding,  or  in  the 
case  of  growing  crops,  before  they  are  ripe,  cot,  cured  and 
gathered,  and  the  landlord  refuses  the  tender,  and  afterwards 
removes  or  sells,  or  even  detains,  the  distress, — the  tenant  may 
have  his  remedy,  either  by  action  of  trespass,  Vertue  v.  BeaMe^ 
et  at.,  1  Moody  &  /2.  21,  or  action  on  the  case.  See  Branscomb 
K.  Bridges  et  al.,  I  B.  &  C.  145.  If  trespass  be  adopted,  the 
declaration  will  he  in  the  ordinary  form  in  trespass.  If  the 
plaintiff  declare  in  case,  the  following  may  be  the  form  of  the 
declaration. 


Declaration. 

In  the  Queen's  Bench.  ant  heretofore,  to  wit,  on ,  had 

The day  of a.  d.  1846.  taken  and  distrained  divers  goods 

Middlesex,  to  wit :    J.  N.,  the  and  chattels  of  the   plaintiff,   of 

plaintiff  in  this  suit,  by  A.  B.  his  great  value,  to  wit,  of  tiie  valoe  of 

attorney,  complains  of  J.  8.,  the  £——,  as  and  for  and  in  the  name 

defendant  in  this  suit,  who  has  been  of  a  distress  for  obtain  rent,  to 

«ummoned  to  answer  the  plaintiff  wit,  the  sum  of  £ ,  then  due 

in   an  actton  of  trespass  on  the  and  in  arrear  f^om  the  plaintiff  to 

case :  For  that  whereas  the  defend-  the  defendant,  for  and  in  respect 
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>Qf  a  certain  menuage  with  the  tiff;  in  diichargB  of  nich  arrean  of 
apportenanoes,  before  then  held  rent  and  the  ooete  and  charges  of 
and  oooqned  hy  the  plaintiff  as  the  said  distress,  and  to  hare  re- 
taunt  thereof  to  tiie  defendant ;  delirered  and  restored  the  said 
and  thereupon  afterwards  and  whilst  goods  and  chattels  to  the  plaintiff; 
the  defoodant  was  in  possession  of  yet  the  defendant,  contriving  and 
the  said  last-mentioned  goods  and  wrongftilly  and  uigostly  intending 
chattels,  nnder  such  distress  as  to  harrass,  oppress  and  aggiiete 
aforesaid,  and  before  the  same  or  the  plaintiff  in  this  behalf,  did  not, 
any  part  thereof  were  or  was  im-  nor  would,  when  he  was  so  re- 
pounded,  to  wit,  on  the  day  and  quested  as  aforesaid,  or  at  any 
year  aforesaid,  tlie  plaintiff  tendered  other  time,  accept  or  reoeiTe  the 
and  offered  to  the  defendant,  in  said  sum  of  money  frmn  the  plain- 
satisfectlon  and  discharge  of  the  tiff  in  satisfliction  and  discharge  of 
said  arrears  of  rent,  and  the  costs  the  said  arrears  of  rent,  and  the 
and  charges  of  the  said  distress,  a  costs  and  charges  of  the  said  last 
certain  luge  sum  of  money,  to  wit,  mentioned  distress,  or  re-dellTer  or 

tlie  sum  m  £ ,  the  same  being  restore  the  said  goods  and  chattds, 

then  and  there  a  sufficient  sum  to  or  any  part  tiiereof,  to  the  plaintiff, 

satisfy  and  discharge  the  said  ar-  but  then  and  there  wholly  neglected 

rears  of  rent,  togetlier  with  all  the  and  refbsed  so  to  do,  and  hath  hi- 

costs  and  charges  of  the  said  dis-  therto  wrongfully  and  ii^urioudy 

tress,  and  flien  and  there  requested  kept  and  withheld  the  said  last 

tbe  defiendant    to   re-delirer  and  mentioned  goods  and  chattels  firom 

restore  the  said  goods  and  chattels  the  plaintiff,  and  hath  oonverted 

to  him  the  said  plaintiff;   and  al-  and  disposed  thereof  to  his  own 

though  the  defendant  then  ought  to  use.    To  the  plaintiff's  damage  of 

hare  accepted    and    receired  the     £ ;  and  thereupon  he  brings 

said  sum  of  money  firom  the  plain-  suit,  tec 


General  Issue  and  Evidence. 

The  general  issue  is  the  same  as  the  form  ante,  p.  303.  The 
plaintifr  will  have  to  prove  the  distress,  the  tender  before  im- 
pounding, the  refusal,  and  the  conversion  if  any.  Proof  of  a 
tender  of  the  rent,  and  of  a  sufficient  sum  to  answer  costs,  to 
the  landlord,  will  be  sufficient,  although  the  distress  were  made 
by  his  agent.    Smith  v.  Ooodimn  et  al.,  4  fi.  &  Ad.  413. 

The  defendant  may  disprove  any  thing  which  the  plaintiff 
was  bound  to  prove ;  he  may  prove  tiiat  the  goods  were  im- 
pounded before  the  tender ;  see  ante,  pp.  337, 318 ;  or  he  may 
give  in  evidence  any  defence  which  confesses  and  avoids  the 
cause  of  action  stated.    See  11  G.  2,  c,  19»  s.  21,  ante,  p.  286. 


SXCTION    X. 

Action  for  driving  a  Distress  out  of  the  Hundred,  8fc. 

In  what  cases. 

By  Stat.  1  &  2  Ph.  &  M.  c.  12,  s.  1,  "  no  distress  of  cattle 
shall  be  driven  out  of  the  hundred,  rape,  wapentake  or  lathe 
where  such  distress  is  or  shall  be  taken,  except  that  it  be  to  a 
pound  overt  within  the  same  shire,  not  above  three  miles 
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distant  from  the  place  where  the  distress  is  taken ; " — "  upon 
pain  every  person  offending  contrary  to  this  Act,  shall  forfeit 
to  the  party  grieved,  for  every  such  offence,  an  hundred 
shillings,  and  treble  damages."  See  ante,  p.  124.  Also,  by 
Stat.  52  H.  3,  c.  4,  "  none  shall  cause  any  distress  to  be  driven 
out  of  the  county." 

DeclaraHon. 

In  the  Queen's  Bench. 

The day  of ,  ▲.  d.  1846.  aforesaid,  drove  the  said  last  men* 

Middlesex  to  wit:    J.  N.,   the  tioned    distress   out  of    the  said 

plaintiff  in  this  suit,  by  A.  B.  his  hundred,  in  which  the  same  was  so 

attorney,  complains  of  J.  S.,  the  taken  as  aforesaid,  into  a  certain 

defendant  in  this  suit,  who  has  been  other  hundred,  to  wit,  the  hundred 

summoned  to  answer  the  plaintiff     of ,  in  the  county  aforesaid, 

in   an  action   of  trespass  on  the  and  to  a  certain  place  there  [not 

case :  For  that  whereas  the  defend-  being  a  pound  overt  in  the  same 

ant,  heretofore,  to  wit,  on ,  in  shire,    "©r"    being    above    tluee 

the  hundred  of ,  in  the  county  .  miles,  to  wit,  twelve  miles  distant 

of ,  look  and  distrained  divers  from  the  place  where  the  same  was 

cattle,  to  wit, ,  of  the  plaintiff,  so  taken  as  aforesaid,  that  is  to 

of  great  value,  to  wit,  of  tiie  value     say,  to ;  in  contempt  of  onr 

of  £ ,  as  and  for  and  in  the  said  lady  the  queen  and  her  laws, 

name  of  a  distress  for  certain  rent ;  and  against  the  form  of  the  statute 

and  the  defendant,  not  regarding  the  in  such  case  made  and  provided: 

statute  in  such  case  made  and  pro-  Whereby,    [^c,    staHng    special 

Tided,  and  contriving  to  injure  and  damage,  if  any.]  To  the  plaintiff's 

aggrieve  the  plaintiff,  afterwards,  to     damage  of  £ ,  and  thereupoa 

wit,  on  the  same  day  and  year  last  he  brings  suit.  Sec 

Although  this  action  is  partly  for  a  sum  certain,  namely,  for 
the  100  shiUings,  yet  as  it  is  also  for  unliquidated  damages,  it 
is  properly  an  action  on  the  case,  and  not  an  action  of  debt. 


General  Issue  and  Evidence. 

The  general  issue  is  the  same  as  the  form^  ante,  p.  303.  The 
plaintiff  will  have  to  prove — 

1.  The  distress,  and  within  what  hundred  it  was  made. 

2.  That  it  was  driven  into  another  hundred,  to  a  place 
more  than  three  miles  from  that  in  which  the  distress  was 
taken,  or  not  being  a  pound  overt  within  the  same  county, 
according  as  it  is  stated  in  the  declaration. 

3.  Special  damage,  if  any  be  laid. 


Section  XL 

Action  for  Remaimng  on  the  Premises  an  unreasonable  titnectfler 
Distraining, 

The  landlord  cannot  appraise  or  sell  goods  distrained  for 
rent,  until  five  days  after  the  distress  taken,  and  notice  of 
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distress  given  have  expired.  2  W.  &  M,  sess.  I,  c.  5,s.  2,  ante, 
p.  1 25 .  And  ^here  the  distress  is  impounded  upon  the  premises, 
as  in  that  case  the  landlord  is  allowed  by  sta^.  11  G.  2,  c.  19, 
8.  10,  also  to  have  the  goods  appraised  and  sold  upon  the  pre- 
mises, {see  ante,  p.  123),  he  must  be  allowed  a  reasonable  time 
for  that  purpose.  But  if  he  exceed  what  may  fairly  be  deemed 
a  reasonable  time,  considering  the  number  and  value  of  the 
articles  distrained,  and  other  circumstances, — as  he  cannot  in 
that  case  justify  under  this  latter  statute,  the  tenant  may  have 
his  remedy  against  him  either  by  action  of  trespass.  Winter- 
bourne  v.  Morgan,  2  Camp.  117,  11  East,  395.  Etherington  v. 
Popplewell,  1  East,  139.  Per  Ld.  Denman,  in  Laddv,  Thomas, 
12  Ad.  ScEl,  1 17,  4  Per  &  D.  9,  or  by  action  on  the  case,  at 
his  option.  If  he  bring  trespass,  the  declaration  will  be  for 
trespass  qtiare  clausum  /regit,  for  continuing  on  the  premises* 
and  disturbing  the  plaintiff  in  the  possession  and  enjoyment  of 
them  ;  if  in  case,  the  declaration  may  be  as  follows. 


Declaration. 


In  the  Queen's  Bench. 

The day  of ,  A.  d.  1846. 

Middlesex  to  wit:  J.  X.,  the 
plaintiff  in  this  suit,  by  A.  B.  his 
attorney,  complains  of  J.  S.,  the 
defendant  in  this  suit,  who  has  been 
summoned  to  answer  the  plaintiff 
in  an  action  of  trespass  on  the 
case  :  For  that  whereas  the  defend- 
ant,  heretofore,   to  wit,   on  , 

seized  and  took  divers  cattle,  goods 

and  chattels,  to  wit,  ,  of  the 

plaintiff,  of  great  value,  to  wit,  of 

the  value  of  £ ,  then  found  and 

being  in  and  upon  a  certain  farm, 
lands  and  premises  of  the  plaintiff, 
situate,  Sec,  in  the  name  of  a  dis- 
tress for  certain  arrears  of  rent  pre- 
tended to  be  due  and  payable  for 
the  same  to  the  defendant,  and  then 
gave  notice  thereof  to  the  plaintiff; 
yet  the  defendant,  not  regarding  the 
statute  in  such  case  made  and  pro- 
vided, but  contriving  and  wrong- 
fully and  unjustly  intending  to 
injure  the  plaintiff,  in  this  behalf, 
did  not  nor  would  remove  the  said 
last  mentioned  cattle,  goods  and 


chattels,  from  the  said  last  men- 
tioned farm,  lands  and  premises,  or 
cause  the  same  to  be  there  appraised 
and  sold,  within  a  reasonable  time 
after  the  expiration  of  five  days 
next  after  the  making  of  the  said 
last  mentioned  distress,  and  giving 
the  said  notice  thereof,  as  aforesaid, 
but  wholly  n^lected  and  refused  so 
to  do,  and  wrongfully  and  unjustly, 
without  the  licence  or  consent, 
and  against  the  will,  of  the  plaintiff, 
kept  and  detained  the  said  last 
mentioned  cattle,  goods  and  chattels 
in  and  upon  the  said  farm,  lands 
and  premises,  for  a  great  and  un- 
reasonable space  of  time  after  the 
expiration  of  the  said  five  days  as 
aforesaid,  to  wit,  for  the  space  of 

tlien  next  following ;  contrary 

to  the  form  of  the  statute  in  such 
case  made  and  provided  :  Whereby 
the  plaintiff  was  greatly  disturbed 
in  the  possession  and  enjoyment  of 
the  said  farm,  lands  and  premises ; 
[adding  special  damage,  if  any  ;] 

To  the  plaintiff's  damage  of  £ , 

and  thereupon  he  brings  suit,  Sec. 


General  Issue  and  Evidence. 

The  general  issue  is  the  same  as  the  form,  ante,  p.  303.    The 
plaintiff  will  have  to  prove  the  distress  and  notice,  the  time  the 
p3 
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^lefendant  or  his  agent  afterwards  remained  upon  his  premises 
in  possession  of  the  distress,  and  the  special  damage,  if  any 

be  laid. 


Section  XII. 

Action  for  selling  the  Distress  be/ore  the  expiration  of  Five  Days^ 

By  Stat.  2  W.  &  M.  sess.  1,  c.  5,  s.  2,  where  a  landlord  dis- 
trains for  rent,  he  may  cause  the  distress  to  be  appraised  and 
sold,  after  the  expiration  of  five  days  from  the  making  of  the 
distress  and  giving  notice  thereof.  See  ante,  p.  125.  And  if 
the  landlord  sell  the  distress  within  that  time,  the  tenant  may 
have  his  remedy  by  action  on  the  case  against  him.  The  fol- 
iowing  may  be  the  form  of  the  declaration. 

Declaration. 


In  the  Queen's  Bench. 

The day  of ,  A.  d.  1846. 

Middlesex  to  wit:  J.  N.,  the 
plaintUr  in  this  suit,  by  A.  B.  his 
attorney,  complains  of  J.  8.,  the 
defendant  in  this  suit,  who  has  been 
«ammoned  to  answer  the  plaintiff 
in  an  action  of  trespass  upon  the 
<a8e :  Fbr  that  whereas  the  defend- 
ant   heretofore,    to  wit,  on   , 

•seised  and  took  diTers  goods  and 
chattels,  to  wit, ,  of  the  plain- 
tiff, of  great  value,  to  wit,  of  the 

value  of  £ ,  then  found  and 

"being  in  and  upon  a  certain  farm, 
lands  and  premises,  situate,  &c.,  as 
for  and  in  the  name  of  a  distress 
for  certain  arrears  of  rent  pretended 
to  be  due  and  payable  for  the  same 
to  the  defendant  and  then  gave 
notice  thereof  to  the  plaintiff;  yet 
the  defendant,  not  regarding  the 
statute  in  such  case  made  and  pro- 
vided, but  contriving,  and  wrong- 
fully and  unjustly  intending  to 
injure  the  plaintiff,  in  this  behalf, 
and  to  deprive  him  of  his  said 
gooda  and  chattels,  and  of  the  use, 
beneAt  and  advantage  thereof,  and 
to  prevent  him  from  replevying  the 


same,  afterwards,  and  before  the 
expiration  of  five  days  next  after 
such  distress  so  taken  and  made* 
and  such  notice  thereof  so  given,  as 
aforesaid,  to  wit,  within  the  space 
of  five  days  then  next  following,  to 
wit,  on  ,  wrongfully,  unlaw- 
fully, and  unjustly  did  sell  and 
dispose  of  the  said  goods  and  chat- 
tels, without  the  leave  or  licence, 
and  against  the  will  of  the  plaintiff; 
whereby  the  plaintiff  was  not  only 
hindered  and  prevented  firom  re- 
plevying the  said  goods  and  chattela 
so  distrained  as  i^oresaid,  but  was 
also  deprived  of  such  reasonable 
and  sufficient  time  as  in  that 
respect  is  allowed  by  law  for  the 
raising,  obtaining  and  procuring 
money  to  pay  and  discharge  the 
rent  so  pretended  to  be  due  and  in 
arrear  as  aforesaid,  and  the  costs 
of  the  said  distress ;  and  the  plain- 
tiff hath  also  thereby  wholly  lost 
and  been  deprived  of  the  said  goods 
and  chattels,  and  of  the  use,  benefit 
and  advantage   thereof:    To  the 

plaintiff's  damage  of  £ ;  and 

thereupon  he  brings  rait,  Sx. 


General  Issue  and  Evidence, 

The  general  issue  is  the  same  as  the  form,  ante,  p.  303.  Under 
this  plea,  the  plaintiff  will  have  to  prove— 
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1.  The  distress  and  notice,  and  particularly  the  time  of 
serving  or  leaving  the  latter. 

2.  That  before  the  expiration  of  five  days,  that  is  to  say, 
-five  times  24  hours,  from  the  service  or  delivery  of  the  notice, 
the  defendant  caused  the  goods  to  be  sold.  Where  the  dirtress 
■and  notice  were  on  Saturday  morning  the  12th  May,  and  the 
goods  were  removed  and  sold  in  the  afternoon  of  Thursday  the 
19th  May,  and  it  was  argued  that  this  was  irregular,  because 
the  five  days  should  be  reckoned  exclusive  both  of  the  day  of 
the  distress  and  the  day  of  sale:  the  court  overruled  the 
objection,  saying  that  on  the  Thursday  afternoon,  five  days  from 
the  time  of  the  distress  had  completely  expired.  Wallace  y. 
Kin^  et  al.,  I  H,  Bl.  13.  Where,  however,  the  distress  was 
made  on  Friday  at  two  o'clock  in  the  afternoon,  and  the 
goods  were  sold  on  the  Wednesday  following  at  eleven  o'clock 
in  the  forenoon,  it  was  holden  to  be  wrongful,  as  five  entire 
days  had  not  elapsed  before  the  sale.  Harper  v.  Taswell,  6  Car. 
&  P.  166. 

3.  The  plaintiff  may  prove  special  damage,  if  any  be  laid. 

Section  XIII. 

Action  for  the  sale  of  a  Distress,  mthota  giving  Notice  thereof. 

In  what  cases. 

We  have  seen  {ante,  p.  125)  thatbystat.  2  W.  &M.  sess.  1, 
<i,  5,  8.  2,  the  tenant  is  dlowedfive  days  after  the  distress  taken, 
•'  and  notice  thereof  (with  the  cause  of  such  taking")  left  at 
the  chief  mansion-house  or  other  most  notorious  place  upon 
the  premises  charged  with  the  rent,  wherein  to  replevy  the 
same ;  and  if  he  do  not  replevy  the  distress  within  that  time, 
then  the  landlord  may  proceed  to  have  the  distress  appraised 
and  sold.  So  that  this  notice  is  a  condition  precedent  to  the 
landlord's  appraising  or  selling ;  and  if  he  sell  without  such 
notice  being  given,  the  tenant  may  have  his  remedy  by  action 
on  the  case  against  him.  See  also  stat.  11  G.  2,  c.  19,  s.  9, 
{ante,  p.  124,)  as  to  the  notice  to  be  given,  in  certain  cases, 
where  a  distress  is  impounded  off  the  premises. 

Dedaratvm, 

In  tiw  Queen'a  Bench.  case :  For  that  whereas  the  defend- 

Thc day  of ,  A.  i>.  1846.  ant  heretofore,  to  wit,   on   , 

Middlesex,  to  wit:  J.  X.,  the  seized  and  took  divers  goods  and 
plaintiff  in  this  salt,  bj  A.  B.  his  chattels,  to  wit, ,  of  the  plain- 
attorney,  complains  of  J.  8.,  the  tiff,  of  great  value,  to  wit,  of  the 

defendant  in  this  suit,  who  has  been  value  of  £ ,  then  found  and 

summoned  to  answer  the  plaintiff  being  in  a  certain   messuage  or 

in  an   action  of  trespass  on  the  tenement  with  the  appurtenances. 


924        Selling  Distress,  without  Appraisement, 

situate,  ice,,  as  for  and  in  the  name  the  cause  of  taking  the  same,  being 

of  a  distress  for  certain  supposed  first  given  to  the  plaintiff,  or  left 

arrearsofrentyto  witffortfaesum  of  at  the  said  messuage  or  tenement 

£ ,  pretended  to  l>e  due  and  in  with  the  appurtenances,  but  wholly 

arrear  from  the  plaintiff  to  the  neglected  to  give  or  leave  any  such 
defendant,  for  aad  in  respect  of  the  notice,  and  therein  fldled  and  made 
said  messuage  or  tenement  with  the  default ;  contrary  to  the  form  of 
appurtenances.  Nevertheless  the  the  statute  in  such  case  made  and 
defendant,  contriving  and  wrong-  provided :  Whereby  the  plaintiff 
iUIIy  and  unjustly  Intending  to  in-  was  then  deprived  of  the  use  of  the 
Jure  the  plaintiff  in  tli is  behalf,  and  said  goods  and  chattels,  and  the 
not  regarding  the  statute  in  such  same  was  then  wholly  lost  unto 
case  made  and  provided,  after-  him ;  and  whereby  also  the  plain- 
wards,  to  wit,  on ,  did  sell  and  tiff  was  deprived  of  his  right  to 

«ause  to  be  sold  the  said  goods  and  replevy  the  same :  To  tlie  plaintiff's 

cluittels,  without  any  due  or  proper     damage  of  £ ;  and  thereupon 

notice  of  the  said  distress,  and  of  he  brings  suit,  ice. 

This  declaration  is  framed  on  stat.  2  W.  &  M.  sess.  1,  c.  5, 
8.  2,  above-mentioned.  A  count  on  stat.  11  G.  2,  c.  19,  s.  9. 
may  readily  be  framed  from  it. 


General  Issue  and  Evidence, 

The  general  issue  is  the  same  as  the  form,  ante,  p.  303.  The 
'plaintiff  must  prove  the  distress,  nnd  for  whom  made.  See 
Ireland  v.  Johnson  et  al.,  post,  p.  325.  He  must  also  prove  the 
sale,  and  give  general  evidence  that  no  notice  of  distress  was 
given  or  left,  as  stated  in  the  declaration.  As  to  the  defend- 
ant's evidence,  see  slat.  II  0.  2,  c.  19,  «.  21,  ante,  p.  325. 


Section  XIV. 
Action  for  selling  the  Distress  without  Appraisement. 

The  stat.  2  W.  &  M.  sess.  1,  c.  5,  s.  2,  which  gives  the  land- 
lord authority  to  sell  the  distress,  in  liquidation  of  his  claim 
for  rent,  allows  of  his  doing  so  only  after  appraisement ;  and 
that  appraisement  must  be  by  two  appraisers  upon  oath,  and  in 
the  manner  directed  by  the  statute.  See  ante,  p.  125,  126. 
And  if  he  sell  the  goods,  without  having  them  previously- 
appraised,  the  tenant  may  have  his  remedy  against  him  by- 
action  on  the  case.  But  as  the  complaint  in  this  case  is,  not 
of  an  act  done,  but  of  an  omission  merely,  an  action  of  trepaaa 
will  net  lie  for  it.  Missing  \.  Kemble',  2  Camp.  115.  The 
following  may  be  the  form  of  the  declaration. 


Deelarationy  Pleadings^  Jjfc, 


DccUsniium. 

In  the  Queen's  Bendi.  defendant,  contriring  and  wroo;- 

Tim day  of ,  a.  d.  1846.  fnllj  and  nnjnstljr  intending  to  in- 

Middlesez,   to  wit:  J.  N.,   tiie  jura  the  plaintiff  in  this  bdiaU;  and 

plaintiff  in  this  suit,  by  A.  B.  hU  not  regarding  the  statnte  in  sadi 

attorney,  complains  of  J.  S.,  the  case  made    and  proTided,  after- 

dfefendant  in  this  suit,  who  has  been     wards,  to  wit,  on ,  did  sell  and 


to  answer  the  plaintiff  cause  to  be  sold  the  said  goods  and 

In  an   action   of  trespass  on  the  diattels,  witlioat  any  appraisement 

case :  For  that  whereas  the  defend-  being  first  had   and  made  of  the 

ant    heretofore,   to  wit,    on   ,  same  or  erf*  any  part  thereof  but 

sdaed  and  took  diners  goods  and  wholly  n^lected  to  hare  any  ap»- 

dkattels,  to  wit, ,  of  the  plain-  praisement  made  tliereo^  and  tlieretn 

Uff;  of  great  Taloe,  to  wit,  of  the  foiled  and  made  de&nlt,  and  no 

Talne  of  £ ,   tlien  found  and  appraisement  wltaterer  was  at  any 

being  in   a  certain   messuage   or  time  had  or  made  of  the  same; 

tfnranpnt  with  the  appurtenances,  contrary  to  tlie  form  of  the  statnte 

situate,  tcc^  asifw, and  intliename  in  such  case  made  and  prorided : 

of  a  distress  for  certain  supposed  Whereby  the    plaintiff  was    then 

aman  of  rent,  to  wit,  for  tlie  sum  deprired  of  the  use  of  the  said  goods 

of  £ y  pretended  to  be  due  and  and   chattels,  and  the  same  were 

in  amar  fmok  the  plaintiff  to  the  tlien  wlwlly  lost  unto  liim;  [and 

defendant,  for  and  in  respect  of  the  stating  special  damage,  tf  any]  : 

said  messuage  or  tenement  with  the  To  the  plaintiff's  damage  of  £ ; 

appoitenanees.      Xevertheless   tlie  and  thereupcm  he  brings  suit,  fcc 

Care  must  be  taken  that  the  name  of  the  paitj,  to  whom 
the  rent  is  alleged  to  be  due,  be  correctly  stated.  Where  the 
premises  had  been  demised  to  the  plaintiff  by  Margaret  Thorn, 
as  the  committee  of  a  lunatic,  and  the  warrant  authorizing  the 
distress  was  signed  by  Johnson  and  Vaughan  as  the  agents  of 
Margaret  Thorn,  but  the  declaration  by  mistake  stated  the 
distress  to  have  been  made  for  rent  due  to  Johnson  and 
Vaughan  :  the  court  held  the  Tariance  to  be  fatal,  and  that  the 
names  of  the  parties,  to  whom  the  rent  was  alleged  to  be  due, 
could  not  be  rejected  as  surplusage.  Ireland  y.  Johnson  et  al., 
1  Btng-.  N.  C.  162. 


General  Issue  and  Evidence. 

The  general  issue  is  the  same  as  the  form,  anie,  p.  303.  The 
plaintiff  must  prove  the  distress,  and  for  whom  made.  See 
Ireland  ▼.  Johnson  et  al.,  supra.  He  most  prove  the  sale,  and 
give  general  evidence  that  there  was  no  appraisement.  And  if 
the  sale  were  for  less  than  the  real  value  of  the  goods,  he 
should  give  evidence  of  their  value. 

The  defendant,  if  he  have  not  pleaded  the  general  issue  "  by 
statute,"  may  traverse  the  tenancy,  Yates  v.  Tearle  et  ai., 
13  Law  J.  289,  qb,  or  plead  any  other  matter  of  defence 
specially ;  but  if  he  plead  the  general  issue  "  by  statute"  he 
may  prove  any  matter  of  defence  under  it.  See  stat.  11  G.  2,. 
c.l9,s.  21,  an/c, p.  286. 


326        Not  selling  Distress  far  the  best  Price. 


Verdict, 

The  plaintiff  can  only  recover  the  value  of  the  goods,  less 
the  amount  of  the  rent  due ;  Briggms  v.  Ooode,  2  Cr.  &  /. 
364 ;  and  he  will  be  entitled  to  be  allowed  whatever  he  can 
prove  to  be  the  real  value,  although  the  goods  may  have  sold 
for  less.  Knotts  v.  Curtis,  5  Car.  &  P.  322.  Besides  this,  he 
may  recover  any  special  damage,  laid  and  proved,  which  he  may 
have  sustained,  by  reason  of  the  illegal  sale.  Briggins  v.  Qoode, 
^upra. 


Section  XV. 
Action  for  not  selling  the  Distress  for  the  best  price. 

By  Stat.  2  W.  &  M.  sess.  1,  c.  5,  s.  2,  where  a  landlord  has 
distrained  goods  and  chattels  for  rent,  and,  after  the  five  days, 
has  had  the  same  appraised,  "  he  shall  and  may  lawfully  sell 
the  goods  and  chattels  so  distrained,  for  the  best  price  that  can 
be  gotten  for  the  same,  towards  satisfaction  of  the  rent  for 
which  the  said  goods  and  chattels  shall  be  distrained,  and  of 
the  charges  of  such  distress,  appraisement  and  sale."  See 
ante,  p.  125.  And  if  by  any  n^lect  or  improper  conduct  of 
the  landlord  or  his  agents,  the  goods  be  sold  for  a  less  price 
than  they  would  otherwise  have  obtained  if  they  were  sold 
fairly,  and  with  reasonable  care :  the  tenant's  remedy  is  by- 
action  on  the  case,  against  the  landlord,  and  against  the 
auctioneer  or  broker,  also,  if  he  were  to  blame. 

Declaration, 

In  the  Queen's  Bench.  to  be  due  to  the  defendant,  for  the 

The day  of ,  A.  d.  1846.  use  and    occupation  of  the  said 

Middlesex,  to  wit :  J.  N.,  the  last  mentioned  messuage  or  dwel- 
plaintiff  in  this  suit,  by  A.  B.  his  ling-house,  with  the  appurtenances; 
attorney,  complains  of  J.  S.,  the  and  whereas  also  tlie  defendant 
defendant  in  this  suit,  who  has  been  afterwards,  to  wit,  on  the  day  and 
summoned  to  answer  the  plaintiff  year  aforesaid,  sold  a  part  of  the 
in  an  action  of  trespass  on  the  said  goods  and  chattels,  for  pay- 
case  :  For  that  whereas  heretofore,  ment  and  satisfaction  of  the  said 

to   wit,   on    ,   the    defendant  supposed  arrears  of  rent,  and  of  the 

seized  and  distrained  divers  goods  charges  of  the  said  distress :    Tet 

and  chattels,  to  wit,  ,  of  the  the  defendant,   not  regarding  his 

plaintiff,  of  great  value,  to  wit,  of  duty  in  making  and  selling  the  said 

the  value  of  £ ,  then  found  and  distress,   nor  the  statute  in  such 

being  in  and  upon  a  certain  mes-  case  made  and  provided,  but  con- 

snage  or  dwelling-house,  with  the  triving,  and  fraudulently  intending 

appurtenances,  rituate  at,  4cc.,  as,  craftily   and  subtly  to  injore  the 

for,  and  in  the  name  of  a  distress  plaintiff  in  that  behislf,  did  not,  nor 

for  certain  arrears  of  rent  alleged  would  sell    the    said    goods  and 
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chattels  under  the  said  distress  for  for  £ less  than  the  best  price 

the  best  price  that  could  be  gotten  which  might  have  been  gotten  and 

for  the  same,  but  on  the  contrary  received    for  the  same,   had   the 

thereof,  the  defendant  then  wrong-  same  been  sold  in  a  due  and  proper 

fully  and  injuriously  sold  the  said  manner  by  the  said  defendant:  To 

goods  and  chattels  for  much  less  tiie  plaintiff's  damage  of  £ ; 

than  the  best  price  (that  is  to  say)  and  thereupon  he  brings  suit,  kc. 


General  Issue  and  Evidence, 

The  general  issue  is  the  same  as  the  form,  ante,  p.  303.  The 
plaintiff  must  prove — 

1.  The  distress,  by  producing  and  proving  the  notice  of 
distress,  and,  if  not  signed  by  the  defendant,  connecting  him 
■with  it  by  evidence. 

2.  The  sale,  and  the  prices  for  which  the  goods  sold. 

3.  The  undue  or  improper  manner  of  the  sale,  and  that  it 
was  the  cause  of  the  goods  being  sold  at  an  under-value. 
In  an  action  of  this  kind,  Tindal,  C.  J.  held  that  the  plaintiff 
might  go  into  evidence  to  show  that  the  goods  were  allowed 
to  stand  in  the  rain  before  they  were  sold,  and  that  they  were 
improperly  lotted.  Poynter  v.  Buckley,  5  Car.  &  P.  512. 
'Where  a  landlord  distrained  hay  and  straw  upon  the  demised 
farm,  which  the  tenant,  by  a  covenant  in  his  lease,  covenanted 
not  to  carry  off  the  fvcm ;  and  the  landlord  sold  them  subject 
to  a  condition  that  the  purchasers  should  consume  them  upon 
the  premises,  and  of  course  sold  them  for  a  less  price  than 
they  would  have  brought,  if  sold  absolutely ;  and  the  tenant 
on  this  account  brought  an  action  i^nst  him,  for  not  selling 
the  distress  for  the  best  price :  the  court  held  that  the  landlord 
was  right  in  thus  selling  conditionally;  by  the  contract 
between  him  and  the  tenant  the  hay  and  straw  were  not  to  be 
carried  off  the  premises,  and  he  was  not  bound  therefore  to 
sell  It  in  a  manner  so  as  to  contravene  the  provisions  of  that 
contract;  if  it  were  otherwise,  the  tenant  would  be  in  a  better 
situation  by  allowing  his  rent  to  be  distrained  for,  than  by 
paying  it.  Abbey  v.  Petch,  8  Mees.  &  fV,4\9.  But  in  a  sub- 
sequent case,  in  the  same  court,  where  it  appeared  that  hay 
and  straw,  which  a  landlord  had  distrained,  were  sold  condi- 
tionally that  they  should  be  consumed  upon  the  premises, 
because  by  the  custom  of  the  country  they  ought  to  be  so 
consumed;  and  an  action  was  brought  against  him  for  not 
selling  at  the  best  price :  the  court  doubted  very  much  the 
authority  of  Abbey  v,  Petch,  and  said  it  was  still  a  disputed 
question ;  the  case  however  was  decided  on  other  grounds. 
FhtsherY,  Lee  et  al,,  10  Mees.  &  fV.  709. 


328    Not  returning  Surplus,  after  Sale  of  Distress, 


Section  XVI. 

Action  for  not  returning  the  Surplus,  after  the  Sale  of  a 
Distress, 

By  Stat.  2  W.  &  M.  sess.  1,  c.  5,  8.  2,  after  the  sale  of 
a  distress  "towards  satisfaction  of  the  rent  for  which  the 
said  goods  and  chattels  shall  be  distrained,  and  of  the  charges 
of  such  distress,  appraisement  and  sale,"  the  person  who 
distrained  shall  leave  "the  surplus  (if  any)  in  the  hands  of 
the  said  sheriff,  under-sheriff  or  constable,  for  the  owner's 
use."  See  this  section,  ante,  p.  125.  By  the  words  "sheriff, 
under-sheriff  or  constable"  here  mentioned,  is  meant  the 
ofiQcer  (usually  the 'constable,)  who  aided  the  distrainor  in 
getting  the  goods  appraised,  and  administered  the  oath  to  the 
appraisers.  And  if  the  balance,  if  any,  be  not  paid  into  his 
hands  within  a  reasonable  time  after  the  sale  of  the  distress, 
the  tenant  may  have  his  remedy  against  the  landlord  by 
action  on  the  case.  The  following  may  be  the  form  of  the 
declaration. 


Declaration. 


In  the  Queen's  Bench. 

The day  of ,  A.  d.  1846. 

Middlesex,  to  wit:  J.  N.,  the 
plaintiff  in  this  suit,  by  A.  B.  his 
attorney,  complains  of  J.  8.,  the 
defendant  in  this  suit,  who  has  been 
summoned  to  answer  the  plaintiff 
in  an  action  of  trespass  on  the 
case  :  For  that  whereas  heretofore, 

to   wit,    on   ,   the    defendant 

seized  and  distrained  divers  goods 

and  chattels,  to  wit,  ,  of  him 

the  plaintiff,  of  great  value,  to  wit, 

of  the  value  of  £ ,  tlien  found 

and  being  in  and  upon  a  certain 
messuage  or  dwelling-house  witli 
the  appurtenances,  situate,  ice,  as 
and  fur  and  in  the  name  of  a 
distress  for  certain  arrears  of  rent 
alleged  to  be  due  to  the  defendant, 
for  and  in  respect  of  the  said 
messuage  or  dwelling-house.  And 
whereas  also  the  defendant,  having 
caused  the  said  goods  and  chattels 
to  be  appraised,  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  sold 
a  part  of  the  said  goods  and  chat- 
tels so  by  him  seized  and  distrained 
as  aforesaid,  for  payment  and  satis- 
fection  of  the  said  supposed  arrears 
of  rent,  and  of  the  charges  of  the 
said   distress,   appraisement,   and 


sale,  for  divers  sums  of  money, 
amounting  in  the  whole  to  a  certxdn 
sum  of  money,  to  wit,  the  sum  of 

£ of  lawful  money  of  Oreat 

Britain,  being  a  much  lai^r  sum 
of  money  than  was  sufficient  to 
satisfy  and  discharge  all  the  rent 
then  due  for  the  said  messuage  or 
dwelling-house  with  the  appurten« 
ances,  and  all  the  charges  of  the 
said  distress,  appraisement  and  sale. 
And  the  plaintiff  further  saith,  that 
although  the  defendant  afterwards, 
to  wit,  on  the  day  and  year  last 
aforesaid,  out  of,  and  with  a  part 
of  the  produce  of  the  said  goods 
and  chattels  so  by  him  sold  as 
aforesaid,  satisfied  the  said  rent,  for 
which  the  said  goods  and  chattels 
were  so  distrained  us  aforesaid,  and 
the  charges  of  tlie  said  distress, 
appraisement  and  sale,  leaving  a 
great  and  considerable  overplus  of 
the  money  produced  by  the  said 
sale;  yet'Uie  said  defendant,  not 
regarding  his  duty  in  that  behalf, 
nor  the  statute  in  such  case  made 
and  provided,  but  contriving  and 
firaudulently  intending  to  deceive 
and  defhiud  the  plaintiff  in  this 
behalf,  did  not,  after  satisfetction  of 
the  rent  for  which  the  said  goods. 
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mnd  chattels  were  so  distrained  as  time  for  that  purpose  hath  long 

aforesaid,  and  of  the  charges  of  the  since  elapsed,  but  the  defendant 

said  distress,  appraisement  and  sale,  hath  hitherto  wholly  neglected  and 

out  of  the  produce  of  the  said  goods  revised    so    to    do,    and    therein 

and  chattels  so  sold  as  aforesaid,  wholly  failed  and   made  default, 

leave  the  overplus  thereof  in  the  and  he  the  said  plaintiff  hath  not 

hands  of  the  sheriff  or  under>8heriff  yet  received,  nor  been  in  any  way 

of  the  said  county  of ,  or  either  satisfied  for,  such  overplus  as  afore- 

of  them,  or  of  the  constable  of  the  said ;  contrary  to  the  form  of  Xhs 

parish  where  the  said  distress  was  statute   in    such  fcase  made  and 

so  taken  as  aforesaid,  for  the  use  of  provided :  To  the  plaintiff's  damage 

the  plaintiff,  so  being  the  owner  of  of  £ ;  and  thereupon  he  brings 

the   said    goods    and  chattels   as  suit,  &c. 
aforesaid,    although  a  reasonable 


General  Issue  and  Evidence. 

The  general  issue  is  the  same  as  the  form,  ante,  p.  303.  The 
plaintiff  must  prove — 

1.  The  distress,  by  Tvhom,  and  for  Tvhat  amount,  by  pro- 
ducing and  proving  the  notice  of  distress,  and,  if  not  signed 
by  the  defendant,  connecting  him  with  it  by  evidence. 

2.  The  sale,  and  the  produce  of  it. 

3.  If  the  plaintiff  have  received  a  copy  of  the  broker^i^ 
charges,  pursuant  to  stat.  57  G.  3,  c.  93,  s.  6,  {ante^  p.  128),. 
he  may  contest  any  of  the  items  contained  in  it,  and  show 
that  they  are  unreasonable.  Lyon  v.  Tomkies  et  al.,  1  Mees, 
&  W,  603.  Where  the  rent  distrained  for  does  not  exceed 
£20,  the  charges  are  defined  and  limited  by  stat.  57  G.  3,  c.  93,. 
8.  1.    See  ante,  p.  128. 

4.  That  no  balance,  or  that  the  real  balance  (deducting  the 
rent  and  reasonable  charges),  was  not  left  with  the  constable,. 
within  a  reasonable  time  after  the  sale,  and  before  action 
brought ;  and  which  should  be  proved  by  the  constable  himself. 
As  the  declaration  alleges  also  (following  the  words  of  the 
statute)  that  it  was  not  left  with  the  sheriff  or  under-sheriff, 
it  may  perhaps  be  prudent  to  prove  an  application  for  the 
balance  at  the  office  of  the  under-sheriff. 

For  the  defendant,  it  may  be  proved  that  no  balance  is 
coming  to  the  plaintiff,  or  that  the  real  balance  coming  to  him 
was  paid  into  the  hands  of  the  constable,  before  action 
brought.  Or  he  may  prove  that  he  paid  the  balance  to  the 
plaintiff  himself.  But  where  it  appeared  that  the  plaintiff's 
son  had  received  from  the  broker,  who  made  the  distress,  the 
balance  remaining  after  payment  of  the  rent  and  the  actual 
charges,  making  no  objection  to  their  unreasonableness ;  and 
the  judge  at  the  trial  laid  it  down,  as  matter  of  law,  that  such 
payment  and  receipt  substantially  satisfied  the  requisitions  of 
the  statute:  this  was  holden  to  be  incorrect,  and  that  it 
ought  to  have  been  left  to  the  jury  to  say  whether  the  plaintiff 
accepted  such  balance  in  satisfaction,  and  if  not,  whether  the 
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sum  paid  was  sufficient  to  satisfy  the  real  balance  which  ought 
to  have  been  paid  over.  Lyon  v.  Tomkies  et  al,,  I  Mees. 
&  W.  603. 


Section  XVII. 
The  Tenanfs  Remedy  fcr  Excessive  Charges  of  the  Distress,  8fc, 

Where  the  rent  distrained  for  does  not  exceed  £20,  the 
charges  for  distraining,  appraising  and  selling,  are  defined  and 
limited  by  stat.  57  G.  3,  c.  93,  s.  1  &  sched. ;  and  if  any 
person  shall  receive,  or  retain  out  of  the  produce  of  the  goods, 
greater  fees  than  are  there  mentioned,  upon  application  to  a 
justice  of  the  peace,  he  may  be  ordered  to  pay  to  the  party- 
complaining  treble  the  amount  of  the  monies  so  unlawfully 
received  or  retained,  with  full  costs,  to  be  levied  by  distress. 
57  G.  3,  c.  93,  s,  2.  See  the  whole  of  this  proceeding,  with 
the  form  of  the  order,  ante,  p.  128,  129. 

Where  the  rent  exceeds  £20,  there  is  no  law  actually  limit- 
ing the  amount  of  the  costs  and  expenses  of  the  distress, 
appraisement  or  sale.  See  Child  v.  Chamberlain  et  ai.,  5  £.  & 
^(2.1049.  They  must  however  be  reasonable.  And  to  enable 
the  tenant  to  judge  or  ascertain  whether  they  are  so  or  not,  it  is 
directed  by  stat.  57  G.  3,  c.  93,  s.  6,  that  every  broker  or 
other  person,  levying  a  distress,  shall  give  "a  copy  of  his 
charges,  and  of  all  the  costs  and  charges  of  any  distress  what- 
soever," signed  by  him,  to  the  person  on  whose  goods  he  has 
levied.  See  ante,  p.  128.  And  if  any  of  the  charges  be  un- 
reasonable, the  tenant  may  contest  the  amount  in  an  action 
for  not  levying  the  surplus,  after  sale  of  the  distress,  with  the 
constable^ — ^as  has  been  already  mentioned  in  the  last  section. 


CHAPTER  III. 

The  Tenant? s  Remedy  against  the  Landlord,  for  Entry  without 
Cause, 

A  landlord,  having  the  reversion  in  a  house,  may  enter  it, 
after  the  determination  of  his  tenanfs  tenancy  by  a  notice  to 
quit  or  otherwise,  either  peaceably,  or,  if  no  person  be  in  the 
house  at  the  time,  even  by  breaking  open  the  door.  Therefore 
where  a  tenancy  from  year  to  year  of  land  was  determined  by 
a  notice  to  quit,  but  the  tenant  still  retained  the  possession ; 
the  landlord  thereupon  entered  and  put  his  cattle  upon  the 
land,  and  the  tenant  distrained  them  as  damage  feasant ;  in 
replevin  by  the  landlord,  he  pleaded  this  matter  in  bar  to  the 
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avowry,  and  the  defendant  replied  that  he  had  not  quitted  or 
given  up  the  possession  in  pursuance  of  the  notice  to  quit  2 
upon  demurrer  to  this  replication,  the  court  held  that  it  was 
bad ;  they  said  the  case  was  too  dear  for  argument ;  the  land- 
lord had  a  right  to  enter  and  be  upon  the  land,  and  if,  instead 
of  distraining,  the  tenant  had  brought  tre^ass,  the  landlord 
might  have  justified  under  the  plea  of  liberum  tenementum. 
Taunton  y.  Cottar,  7  T,R.AZ\,  So,  where  a  tenancy  from 
week  to  week  was  determined  by  a  notice  to  quit,  but  the 
tenant  omitted  to  give  up  possession,  and  had  some  little 
furniture  still  in  the  house ;  the  landloid,  at  a  time  when  there 
was  no  person  in  the  house,  broke  open  the  door  with  a  crow- 
bar, and  other  forcible  application,  and  resumed  the  possession, 
whereupon  the  tenant  brought  trespass :  the  court  held  that 
the  landlord  had  a  right  thus  to  enter,  DaUas,  C.  J.  saying  that 
the  above  case  of  Taunton  v.  Costar  established  that  he  might 
enter  peaceably,  and  that  there  was  no  necessity  for  an  eject- 
ment in  such  a  case,  and  his  using  force,  when  there  was  no 
person  upon  the  premises,  made  no  difference ;  and  Ptok,  J. 
remarked  that  the  declaration  alleged  it  to  be  the  house  of  the 
plaintiff,  when  in  fact  and  in  law  it  was  the  house  of  the  land- 
lord. Tmnur  v.  MeymoU,  1  Bvng.  158.  And  in  the  latter 
case.  Borough,  J.  said  that  he  had  been  engaged  as  counsel  in 
a  similar  case  at  the  Cockpit,  and  made  use  of  the  same  argu- 
ments which  were  then  used  on  the  part  of  the  plaintiff;  but 
that  Lord  Kenyon  and  Lord  Alvanley,  who  were  there,  enter- 
tained no  doubt  of  the  point,  and  held  that  the  landlord  might 
enter.  Id.  See  aiao  Lacey  y.  Lear,  Peake,  Ad,  Cki.  210.  But 
if  any  person  be  upon  the  premises,  and  force  be  used  sufficient 
to  constitute  it  a  fcurcible  entry,  this  will  confer  no  right  upon 
the  landlord  so  entering.  Per  Tmdal,  C.  /.  in  Nettton  v.  Har^ 
land,  infra.  In  all  other  cases,  however,  after  the  landlord  thus 
enters,  he  may  maintain  trespass  against  third  parties,  see  Haif 
▼.  Moorhoiue,  6  Bmg.  N.  C.  52,  and  even  against  the  tenant 
himself,  if  he  continue  also  to  hold  possession.  See  Butcher  v. 
Butcher,  7  £.  &  C.  399.  He  cannot  however  forcibly  tun 
the  tenant  or  his  fisunily  out  of  possession ;  Newton  v.  Harland, 
1  Man.  ft  Gr.'644.  HiUary  v.  Gay,  6  Car.  ft  P.  284 ;  that  can 
be  done  by  ejectment  only. 

So  a  landlord  may  lawfully  enter  upon  the  demised  premisesy 
if  he  have  a  right  of  entry  for  aoy  other  cause.  And  where  a 
landlord  was  lawfully  on  his  tenant's  premises,  for  the  purpose 
of  making  a  distress*  it  was  holden  that  his  putting  up  a  Inll  in 
Hie  window  indicating  that  the  premises  were  to  be  let,  did  not 
make  him  a  trespasser.    Skidmore  v.  Booth,  6  Car.  ft  P.  777. 

But  if  a  landlord,  not  having  any  right  of  entry,  enter  upon 
the  demised  premises  during  the  term,  he  is  just  as  much  liable 
to  an  action  of  trespass  at  the  suit  of  his  tenant,  as  any  other 
«tranger  would  be. 
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CHAPTER  IV. 

The  TenanVs  Remedy,  where  an  Ejectment  is  brought  for  a 
Forfeiture, 

A  court  of  equity  will  in  general  relieve  a  tenant  against  a 
forfeiture  of  his  term,  where  it  has  arisen  from  the  not  doing 
of  a  thing  which  may  be  done  afterwards,  or  a  compensation 
made  for  it,  Davis  v.  West,  12  Ves.  475,  particularly  where  it 
has  arisen  from  inevitable  accident,  or  from  fraud  upon  the 
part  of  the  landlord,  or  by  surprise  ot  from  ignorance  (not 
wilful)  on  the  part  of  the  tenant. 

From  forfeiture  for  non-payment  of  rent,  courts  of  equity 
from  the  earliest  times  have  relieved  the  tenant,  on  pay- 
ment of  the!  rent,  with  interest  and  all  expenses;  Francis's 
Max.  5.  Sanders  v.  Pope,  12  Fes,  289.  Mad.  Eq,  36;  unless 
the  lease  were  obtained  by  fraud,  or  granted  upon  a  false  sug- 
gestion. Cary  45.  So,  we  have  seen,  (ante,  p.  16C)  that  the 
court  of  common  law,  in  which  the  ejectment  is  brought  for 
such  a  forfeiture,  will  relieve  against  it,  if  the  application  be 
made  before  trial.  But  if  "  the  lessee  or  lessees,  his,  her  or 
their  assignee  or  assignees,  or  other  person  or  persons  claiming 
or  deriving  under  the  said  leases,  shall  permit  and  suffer 
judgment  to  be  had  and  recovered  on  such  ejectment,  and 
execution  to  be  executed  thereon,  without  paying  the  rent 
and  arrears,  together  with  full  costs,  and  without  filing  any 
bill  or  bills  for  relief  in  equity,  within  six  calendar  months 
after  such  execution  executed, — then  and  in  such  case  the  said 
lessee  or  lessees,  his,  her  or  their  assignee  or  assignees,  and  all 
other  persons  claiming  and  deriving  under  the  said  lease,  shall 
be  barred  and  foreclosed  from  all  relief  or  remedy  in  law  or 
equity,  other  than  by  writ  of  error,  for  reversal  of  such  judg- 
ment, in  case  the  same  shall  be  erroneous ;  and  the  said  land- 
lord or  lessor  shall  from  thenceforth  hold  the  said  premises 
discharged  from  such  lease."  4  G.  2,  c.  28,  s.  2.  But  if  "  the 
said  lessee  or  lessees,  his,  her  or  their  assignee  or  assignees,  or 
other  person  or  persons  claiming  any  right,  title  or  interest  in 
law  or  in  equity,  of,  in  or  to  the  said  lease,  shall  within  the 
time  aforesaid  file  one  or  more  bill  or  bills  for  relief  in  any 
court  of  equity,  such  person  or  persons  shall  not  have  or  con- 
tinue any  injunction  against  the  proceedings  at  law  on  such 
ejectment,  unless  he,  she  or  they  do  or  shall,  within  forty  days 
next  after  a  full  and  perfect  answer  shall  be  filed  by  the  lessor 
or  lessors  of  the  plaintiff  in  such  ejectment,  bring  into  court 
and  lodge  with  the  proper  officer  such  sum  and  sums  of 
money  as  the  lessor  or  lessors  of  the  plaintiff  in  the  said 
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ejectment  shall,  in  his,  her  or  their  answer,  swear  to  be  due 
and  in  arrear,  over  and  above  all  just  allowances,  and  also 
the  costs  taxed  in  the  said  suit,  there  to  remain  until  the 
hearing  of  the  cause,  or  to  be  paid  out  to  the  lessor  or  land- 
lord on  good  security,  subject  to  the  decree  of  the  court ;  and 
in  case  such  bill  or  bills  shall  be  filed  within  the  time  aforesaid, 
and  after  execution  is  executed,  the  lessor  or  lessors  of  the 
plaintiff  shall  be  accountable  for  so  much  and  no  more  as  he, 
she  or  they  shall  really  and  bond  fide  without  fraud,  deceit  or 
wilful  neglect  make  of  the  demised  premises  from  the  time  of 
his,  her  or  their  entering  into  the  actual  possession  thereof; 
and  if  what  shall  be  so  made  by  the  lessor  or  lessors  of  the 
plaintiff  happen  to  be  less  than  the  rent  reserved  on  the  said 
lease,  then  the  said  lessee  or  lessees,  his,  her  their  assignee  or 
assignees,  before  he,  she  or  they  shsdl  be  restored  to  his,  her 
or  their  possession  or  possessions,  shall  pay  such  lessor  or 
lessors,  or  landlord  or  landlords,  what  the  money  so  by  them 
made  fell  short  of  the  reserved  rent,  for  the  time  such  lessor 
or  lessors  of  the  plaintiff,  landlord  or  landlords,  held  such 
lands."  4  G.  2,  c.  28,  s.  3.  "  And  if  such  lessee  or  lessees, 
his,  her  or  their  executors,  administrators  or  assigns,  shall, 
upon  such  bill  filed  as  aforesaid,  be  relieved  in  equity,  he,  she 
or  they  shall  have,  hold  and  enjoy  the  demised  lands,  accord- 
ing to  the  lease  thereof  made,  without  any  new  lease  to  be 
thereof  made  to  him,  her  or  them/'  4  G.  2,  c.  28,  s,  4.  In 
what  cases  a  forfeiture  for  breach  of  covenant  to  pay  rent  is 
waived,  see  an/e,p.  97. 

A  court  of  equity  will  in  general  give  relief  against  a  for- 
feiture by  breach  of  covenant  to  lay  out  a  certain  sum  in 
repairs  within  a  certain  time;  Sanders  v.  Pope,  12  Ves,  282;  or 
by  breach  of  a  covenant  to  repair  generally.  Hack  v.  Leonard^  9 
Mod,  90.  Exp.  Vaughan,  1  Turn.  ScRus.  435.  And  see  Webber  y^ 
Smith,  2  Vem.  103.  particularly  if  arising  from  accident  or 
fiurprize.  HUl  v.  Barclay,  18  Ves.  62.  But  wherever  the 
tenant's  conduct,  with  reference  to  his  covenant,  appears  to 
be  gross  and  ruinous,  see  HUl  v.  Barclay,  16  Ves.  404,  or 
where  the  landlord  has  required  the  tenant  to  repair,  and  he 
has  refused  to  do  so.  Hill  v.  Barclay,  18  Ves.  64,  or  where  the 
breach  of  covenant  appears  to  have  been  otherwise  wilful  and 
voluntary,  De  Scarlett  v.  Dennet,  9  Mod.  22.  Eaton  v.  Lyon, 
3  Bro.  693.  Hill  v.  Barclay,  18  Ves.  62.  Reynolds  v.  Pitt, 
19  Ves.  143,  the  court  will  not  in  general  interfere.  In  what 
cases  a  forfeiture  for  breach  of  covenant  to  repair,  is  waived,  see 
ante,  p.  100.  And  as  to  the  liability  of  the  tenant  to  rebuild, 
in  case  the  premises  are  destroyed  by  fire,  see  ante,  p.  177. 

A  court  of  equity  will,  under  circumstances,  grant  relief 
against  a  forfeiture  for  breach  of  a  covenant  as  to  the  mode  of 
^cultivating  a  farm.    Lovat  v.  Ld.  Ranelagh,  3  Ves.  &  B.  29. 

But  a  court  of  equity  will  not  relieve  against  a  forfeiture  for 
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not  insuring.  White  v.  Warner,  2  Meiiv,  459.  Nor  will  a 
court  of  equity  relieve  against  a  breach  of  covenant  not  to 
•Bsign,  &c.,  without  licence.    Hill  v.  Barclay,  18  Ves,  64. 


CHAPTER  V. 

The  Tenants  Remedy  for  Expulsion  by  a  Stranger. 

If  the  tenant  be  turned  out  of  possession,  or  disturbed  in 
his  possession,  of  the  demised  premises  by  a  stranger, — if  such 
stranger  have  no  title,  the  tenant's  only  remedy  is  by  action 
against  the  person  who  has  thus  dispossessed  or  disturbed  him  ; 
by  ejectment  or  trespass,  if  he  be  actually  put  out,  or  by  tres- 
pass or  case  (according  to  circumstances)  if  he  be  merely  dis- 
turbed in  the  possession.  But  if  he  be  put  out  of  possession  by  a 
stranger  having  title,  where  the  ouster  comes  within  the  mean- 
ing of  the  landlord's  covenant  and  agreement  for  quiet  enjoy- 
ment, express  or  implied,  {see  ante,  p.  276),  the  tenant  may 
proceed  against  the  landlord  for  damages,  by  action  on  his- 
covenant  or  agreement.    See  ante,  pp.  276,  283. 


CHAPTER  VI. 

The  Tenant's  Remedy  against  his  Landlord,  for  edlowing  him  ta 
be  distrained  upon  for  Rent  due  to  the  Head-Landlord, 

Where  a  termor  underlets  the  demised  premises  to  another, 
the  law  implies  a  duty  upon  the  part  of  the  termor  to 
indemnify  his  under-lessee  from  all  consequences  of  his  (the 
termor's)  non-performance  of  his  covenants  with  the  head- 
landlord  ;  and  the  under-tenant  may  have  his  remedy,  by 
action  on  the  case  against  the  termor  for  any  injury  he  may 
sustain  by  reason  of  any  such  breach  of  covenant.  Hancock 
et  al.  v.  Cqffyn,  8  Bing,  358.  And  therefore  where  A.,  hold- 
ing a  house  and  premises  under  C.  at  a  certain  rent,  entered 
into  an  agreement  with  B.  for  the  sale  of  the  household 
furniture,  &c.,  on  the  premises,  for  a  certain  sum  payable  by 
instalments,  and  that  on  payment  of  the  whole  of  the  price, 
he  should  demise  the  house  and  pr^nises  to  B.  for  twenty- 
five  years,  at  a  certain  rent, — ^the  lease  to  contain  the  like 
coveqants  on  the  part  of  B.,  as  were  contained  in  the  lease 
under  which  A.  held,  and  that  in  the  mean  time,  and  until 
such  lease  should  be  granted,  B.  should  pay  the  rent  and  pec- 
form  all  the  covenants  which  would  be  to  be  performed  by  him 
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in  case  the  lease  were  actually  executed,  and  with  a  power  of 
distress  for  non-pa3rment  of  rent ;  B.  was  let  into  immediate 
possession  under  this  agreement,  and  paid  the  rent;  but  A. 
neglecting  to  satisfy  the  rent  payable  to  the  superior  landlord, 
the  latter  distrained  upon  and  sold  the  goods  of  B.  for  it :  the 
court  held  that  an  action  on  the  case  well  lay  by  B.  against  A., 
for  the  injury  sustained  by  him  from  this  breach  of  duty.  Id. 
See  also  Evans  v.  Curtis,  2  Cctr,  &  P.  296.  But  where  the 
under-letting  was  by  deed,  not  containing  any  covenant  to 
indemnify  against  the  daims  of  the  head  landlord,  it  was 
holden  that  the  under-tenant  could  not  maintain  assumpsit 
against  his  landlord  for  allowing  him  to  be  distrained  upon 
for  rent  due  to  the  head  landlord ;  the  lease  being  by  deed, 
the  tenant's  remedy,  if  any,  was  by  action  of  covenant  upon 
the  implied  covenant  for  quiet  enjoyment.  ScfUencker  et  cU.  v. 
Moxsy,  3  B.  8t  C.  789.  So,  where  a  tenant  assigned  his  term 
to  another  by  deed,  not  containing  any  covenant  of  indemnity 
against  the  claims  of  the  head  landlord,  and  the  latter  dis- 
trained upon  the  assignee  for  rent  due  before  the  assignment, 
and  he  was  obliged  to  pay  it,  to  prevent  his  goods  from  being 
sold  :  the  court  held  that  the  assignee  could  not  maintain 
asumpsit  against  the  assignor,  as  upon  an  implied  promise 
to  indemnify  him,  but  that  his -remedy  was  by  action  of 
covenant,  upon  the  implied  covenant  arising  from  the  word 
"grant"  in  the  assignment.  Baker  v.  Harris,  9  Ad,  &  EL 
532.  But  where  the  demise  is  not  by  deed,  the  proper  remedy 
is  by  action  on  the  case,  Hancock  et  el.  v.  Caffyn,  8  Bing.  358, 
although  assumpsit  may  also  lie.  Per  Tindal,  C.  /.,  Id.  366. 
But  see  Jackson  t.  Cobbin,  8  Mees.  &  IV.  790.  The  following 
is  the  form  of  the  declaration  in  case. 


Declaration. 

In  the  Qaeen's  Bench.  to  wit,  on ,  and  before  and  at 

The day  of ,  a.d.  1846.  the  time  of  committing  the  griev- 

Middlesex,  to  wit :  J.  N.,  the  ances  hereinafter  mentioned,  the 
plaintifr  in  this  suit,  by  A.  B.,  liis  plaintiff,  at  the  special  instance 
attorney,  complains  of  J.  S.,  the  and  request  of  the  defendant,  had 
defendant  in  this  suit,  who  h4§  ,  become  and  was  tenant  to  the  de- 
been  summoned  to  answer  the  plain-  fendantof  the  said  messuage  and 
tiff  in  an  action  of  trespass  on  the  premises  with  the  appurtenances  at 
case  :  For  that  whereas  befnre  and  and  under  a  certain  yearly  rent,  to 

9X  the  time  of  committing  the  grier-     wit,  the  yearly  rent  of  £ ,  pay- 

ance  by  the  defendant  as  herein-  able  by  the  plaintiff  to  the  defend- 
after  mentioned,  the  defendant  held  ant ;  and  thereupon  it  became  and 
a  certain  messuage  and  incmises,  was  the  duty  of  the  defendant, 
-with  the  appurtenances  situate,  dec,  during  the  continuance  of  the  said 
as  tenant  tiiereof  to  one  £.  F.,  at  last  mentioned  tenancy,  to  pay  the 
and  under  a  certain  yearly  rent,  to  said  first  mentioned  rent  to  the  said 

wit,  the  yearly  rent  of  £ ,  pay-  E.  F.,  and  to  indemnify  and  save 

able  by  the  defendant  to  the  said  harmless  the  plaintiff,   from   and 

£.  F.,  and  that  whilst  the  defendant  against  the  payment  of  any  of  the 

was  such  tenant  to  the  said  E.  F.,  said  yearly  rent  so  payable  to  the 
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said  E.  F.,  as  aforesaid,  over  and 
beyond  the  amount  of  the  said  rent, 
so  payable  hj  the  plaintiff  to  the 
defendant  as  aforesaid,  which  might 
be  due  and  in  arrear  from  the 
plaintiff  to  tlie  derendant  and 
from  and  against  any  distress,  or 
costs,  charges,  damages  or  expenses 
which  should  or  might  be  made, 
arise  or  happen  to  the  plaintiff,  for 
or  by  reason  of  the  non-payment 
thereof.  And  although  the  said 
tenancy  of  the  defendant  to  £.  F., 
and  the  said  tenancy  of  the  plaintiff 
to  the  defendant,  were  and  con- 
tinued for  a  long  time,  until  and 
after  the  committing  of  the  griev- 
ances hereinafter  mentioned,  to  wit, 
hitherto,  and  although  a  small  sum 
of  money  only,  to  wit,  the  sum  of 

£ ,  was  due  and  in  arrear  firom 

the  plaintiff  to  the  defendant,  at 
the  time  of  committing  the  griev- 
ance hereinafter  mentioned;  Yet 
the  defendant  not  regarding  his 
^uty  aforesaid,  but  contriving  and 
fraudulently  intending  to  iryure 
the  plaintiff  in  this  behalf,  did  not 
nor  would  during  the  continuance 
of  the  said  tenancies,  pay  the  said 
first  mentioned  rent,  to  the  said 
E.  F.,  or  indemnify  or  save  harm- 
less the  plaintiff,  according  to  his 
said  duty  in  that  behalf  as  afore- 
said, but  wholly  neglected  so  to  do, 
and  by  reason  thereof,  during  the 
continuance  of  the  said  respective 
^tenancies,  and  whilst  the  said  plain- 
tiff occupied  and  enjoyed  the  said 
messuage  and  premises  with  the 
appurtenances,  as  such  tenant  as 

aforesaid,  to  wit,  on ,  a  certain 

distress  was  made  by  and  on  the 


behalf  of  the  said  E.  F.,  on  certain 
goods  and  chattels  of  the  said 
plaintiff,  of  great  value,  to  wit,  of 

the  value  of  £ ,  then  in  and 

upon  the  said  messuage  and  pre- 
mises, for  a  certain  sum  of  money, 

to  wit,  the  sum  of  £ ,  then  doe 

and  in  arrear  to  the  said  £.  F.,  for 
and  in  respect  of  the  said  yearly 
rent,  so  payable  to  him  as  afore- 
said, being  in  amount  much  over 

and  beyond,  to  wit,  £ ,  over 

and  beyond  the  said  rent  so  due 
and  in  arrear  f^om  the  plaintiff  to 
the  defendant  as  aforesaid ;  and  the 
said  E.  F.,  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid, 
sold  the  said  goods  and  chattels  as 
such  distress,  as  aforesaid,  for  and 
towards  payment  and  satisfaction 
of  the  said  rent  so  due  and  owing 
to  him,  ttorxL  the  defendant,  and 
of  the  costs  and  charges  of  the 
said  distress  and  incident  thereto ; 
whereby  the  plaintiff  was  greatly 
injured,  prejudiced  and  damnified, 
and  the  said  goods  and  chattels 
were  and  are  wholly  lost  to  him  ; 
[Or,  by  means  of  the  premises,  the 
plaintiff  was  not  only  put  to  and 
suffered  great  trouble  and  inconve- 
nience, but  was  forced  and  obliged 
to  and  did  necessarily  pay  the  said 

sum  of  £ ,  t<^tlier  with  the 

xsharges  of  the  said  distress,  and 
incident  thereto,  in  the  whole 
amounting    to    a    large    sum    of 

money,  to  wit,  the  sum  of  £ , 

and  was  and  is  by  means  of  the 
premises  otherwise  greatly  injured, 
pr^udiced  and  damnified] ;  To  the 

plaintifTs  damage  of  £ ;  and 

thereupon  he  brings  suit,  dec. 


Or  the  declaration  may  be  in  assumpsit,  vrith  a  count  for 
money  paid  added. 

General  Issue,  and  Evidence. 


The  general  issue  is  the  same  as  the  form  ante,  p.  303, 
except  that  the  words  "  by  statute  **  are  not  inserted  in  the 
margin,  this  not  being  a  case  within  stat.  11  G.  2,  c.  19,  s.  21. 
See  ante,  p.  286.  The  plaintiff  under  this  plea,  will  have  to 
prove  the  breach  of  duty  complained  of,  namely,  the  distress 
and  sale  or  payment,  that  the  rent  distrained  for  was  due, — 
and  the  damage,  by  proving  value  of  the  goods  sold,  or  the 
amount  of  the  money  paid.  If  the  defendant  would  put  the 
plaintiff  to  the  proof  of  any  part  of  the  inducement  in  the 
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dedaratioD,  be  must  traverse  it.  So,  if  he  have  any  defence,, 
vhich  confesses  and  avoids  the  cause  of  action  stated,  he  must 
plead  it  specially. 


CHAPTER  VII. 

Right  of  the  Tenant  to  EmblemenU. 

Emblements^  v}hat.'\  EmUemaits  mean  crops  of  com  or 
o&er  produce,  which  ordinarily  repay  the  tenant  for  his  labour 
viUiin  a  year  after  they  are  sown,  although  in  extraordinary 
seasons  they  may  be  possibly  delayed  beyond  that  period*. 
Per  Cttr.  in  Graoes  v.  Weld,  5  B.  &  Ad.  1 18.  And  therefore 
where  a  tenant  pur  outer  vie  sowed  his  land  with  barley  in  the 
spring,  and  soon  after  with  clover,  and  the  life  expired  in  the 
following  summer :  it  was  holden  that  he  was  entitled  to  the 
barley  as  emblements,  and  to  the  clover  which  was  mown  with 
it,  but  not  to  the  subsequent  crops  of  the  clover.  Graves  v. 
Weld,  5  JB.  &  Ad,  105.  The  only  seeming  exception  to  this,  is 
the  case  of  hops ;  they  are  deemed  emblements,  though  raised 
from  the  andent  roots.  Latham  v.  Atwood,  Cro,  Car,  515. 
Bat  if  a  tenant  plant  young  trees,  or  sow  the  land  with  acorns, 
tiiese  are  not  emblements,  for  they  yield  no  present  annual 
profit ;  Co.  Lit,  55  a ;  that  is  to  say,  they  are  not  of  a  nature 
to  remunerate  the  tenant  for  his  labour  and  expense  in  plant- 
ing,  within  a  year  after  the  planting.  So  grass  already  grow- 
ing is  not  emblements ;  even  if  the  tenant  sow  the  land  with 
grass  seeds,  so  as  very  much  to  increase  the  grass  already 
growing,  he  shall  not  be  entitled  to  it  as  emblements.  Co^ 
LU.  56. 

Sight  to  them.'\  The  general  rule  as  to  the  right  to  emble- 
ments is  this, — ^if  the  term  for  which  a  tenant  holds,  be  un^ 
oertain  or  contingent,  so  that  at  the  time  he  sows  his  crop,  he 
cannot  predicate  that  his  tenancy  will  continue  until  he  shall 
liave  reaped  it,  then  he  shall  be  entitled  to  the  crop  as  emble- 
Bkents.  But  if  his  term  be  certain,  and  not  depending  upon 
any  contingency,  and  at  the  time  he  sows  his  crop  he  knows- 
that  his  term  will  not  continue  until  he  shall  have  reaped  it, 
then  he  will  not  be  entitled  to  the  crop  as  emblements ;  he 
may  be  entitled  to  it  as  an  offgoing  crop,  or  to  the  value  of  it, 
by  express  stipulation  with  his  landlord,  or  by  the  custom  of 
tiie  country,  but  not  as  emblements. 

To  entitle  a  tenant  to  emblements,  however,  the  crop  must 
be  sown,  though  not  reaped,  &c.,  before  the  happening  of  the 
9 
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act  or  contingency,  by  which  bis  estate  is  determined.    Bro. 
Abr.  Emblements,  7.    Tenant  per  copie,  3. 

Right  of  tenant  for  lifeJ]     Tenant  for  life,  or  his  represen- 
tatives, shall  not  be  prejudiced  by  any  sudden  determination  of 
his  estate,  because  such  determination  is  contingent  and  un- 
certain.    Co.  Lit.  55.    Therefore  if  a  tenant  for  the  term  of 
his  own  life  sow  the  lands,  and  die  before  harvest,  his  execu- 
tors or  administrator  shall  have  the  emblements  or  profits  of 
the  crop ;  for  the  estate  was  determined  by  the  act  of  God, 
and  it  is  a  maxim  of  law  that  actus  Dei  nemini  facit  injuriam, 
2  Bl,   Com.  122.    Bro.  Abr.  Emblements,  6.    Another  case, 
within  the  reason  of  this  maxim,  is,  where  a  tenant  in  fee 
simple  dies,  leaving  only  a  daughter,  who  enters  and  sows  the 
land ;  but  the  wife  of  the  deceased,  privement  enseinte  at  the 
time,  afterwards  and  before  severance  is  delivered  of  a  son : 
the  daughter  shall  be  entitled  to  the  emblements,  for  her  estate 
was  put  an  end  to  by  the  act  of  God.     Co.  Lit.  55  b.     So  if 
A.  give  a  bond  that  B.  shall  enjoy  a  lease  of  Blackacre  imme- 
diately after  his  death, — upon  the  death  of  A.,  the  com  grow- 
ing on  Blackacre  belongs  to  A's  executors,  not  to  B.    Laun- 
ton's  Case,  4  Leon.  1 .    If  a  man  lease  to  two  for  their  joint 
lives,  and  one  of  them  dies,  the  other  shall  have  the  com. 
Bro.  Abr.  Emblements,  5.    So  if  tenant  in  dower  sow  the  land 
of  which  she  is  endowed,  and  die  before  severance,  her  execu- 
tors will  be  entitled  to  the  emblements.    So,  where  a  vndow, 
entitled  to  her  free  bench,  sows  the  land,  and  dies  before  seve- 
rance, her  executors  are  entitled  to  emblements,  in  the  same 
manner  as  tenant  in  dower.     Oland*s  Case,  5  Co,  116.     Cro, 
EL  460.    So  if  tenant  in  tail  after  possibility  of  issue  extinct 
sow  the  land,  and  die  before  severance,  his  executors  shall 
have  the  emblements.    Bro,  Abr.  Emblements,  13.     So  it  is 
also,  if  a  man  be  tenant  for  the  life  of  another,  and  the  cestui 
que  vie  die  after  the  land  is  sown,  the  tenant  pur  auter  vie  shall 
have    the    emblements.     2    BL  Com.   123.     Co.  Lit.  55  b. 
Hob.  132,  178.    Bro.  Abr.  Emblements,   16.    Formerly,  if  a 
parson  died  before  the  day  of  the  Conception  of  the  Virgin 
Mary,  his  glebe  being  sov^,  his  successor  was  entitled  to  the 
emblements,  by  the  law  of  Holy  Church ;  Bro.  Abr.  Dean  8f 
Ch.  1,  cites  34  H.  6,  38 ;  but  this  has  since  been  altered  by 
Stat.  28  H.  8,  c.  11,  8.  6,  and  they  now  go  to  the  executor  of 
the  deceased  incumbent.    If  a  man  seised  of  lands  in  fee,  sow 
them,  and  devise  them  to  A.  for  life,  remainder  to  B.,  and  die 
before  severance,  and  the  devisee  for  life  also  die  before  seve- 
rance, his  executors  shall  not  have  the  emblements,  but  they 
shall  be  the  property  of  the   remainderman.    Grantham  y. 
Hawley,  Hob.  132.    Allen's  Case,  Winch.  51.    But  in  all  cases 
where  a  man  devises  the  fee  in  land  sown,  and  dies  before  se- 
verance, the  crop  belongs  to  the  devisee,  and  not  to  the  execu- 
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tors  of  the  devisor,  vrhether  the  devise  vrais  made  before  or 
after  the  land  was  sown.  Spencer's  case.  Winch.  5\,  52.  So, 
if  a  man  seised  of  land,  sow  it,  and  then  convey  it  to  A.  for 
life,  remainder  to  B.  in  fee,  and  A.  die  before  severance,  the 
executors  of  A.  shall  not  have  the  emblements,  but  they  be- 
come the  property  of  the  remainderman.  Grantham  v.  Haw^ 
ley.  Hob.  132.  But  where  land  is  sold,  the  vendee  is  entitled 
to  the  crops  of  all  that  part  in  the  occupation  of  the  vendor, 
however  ripe  or  ready  for  cutting  they  may  be,  unless  there  be 
some  stipulation  in  the  conveyance  to  the  contrary;  JVent, 
Ex.  59 ;  and  the  vendor's  dying  before  severance,  of  course 
makes  no  difference. 

And  in  all  these  cases,  where  tenants  for  lives  or  their  repre- 
sentatives would  be  entitled  to  emblements,  if  they  have 
underlet  them  for  the  life  or  for  years,  and  the  underlease  be 
determined  by  the  death  of  the  lessor  or  cestui  que  vie,  the 
undertenant  will  be  entitled  to  the  emblements,  and  not  the 
lessor  or  his  executors. 

Tenant  for  term  of  years."]  Where  the  determination  of  an 
estate  for  years  is  certain,  as  where  lands  are  let  for  twenty- 
one  years,  or  the  like,  the  tenant  is  not  entitled  to  emble- 
ments ;  for  it  was  his  own  folly  to  sow,  when  he  knew  he 
could  not  reap.  But  where  the  determination  of  an  estate  for 
years  depends  on  an  uncertain  event,  as  where  a  tenant  for 
life  lets  lands  for  a  term  of  years,  or  where  a  term  for  years  is 
made  determinable  on  the  death  of  a  particular  person, — ^then 
the  tenant  will  be  entitled  to  emblements,  in  the  same  manner 
as  a  tenant  for  life.  Lit.  68.  Co.  Lit.  55  b.  1  Cruise,  249,  s.  18. 
OlancPs  Case,  5  Co.  116.     Gouldsb.  144,  pi.  60. 

So,  where  there  is  a  tenancy  from  year  to  year, — ^if  the 
landlord  determine  it  by  a  notice  to  quit,  any  crops  sown 
before  the  notice  was  given,  and  not  severed  before  the  expira- 
tion of  it,  belong  to  the  tenant ;  but  otherwise,  if  the  tenant 
give  the  notice. 

Tenant  at  tciU.']  Where  an  estate  at  will  is  determined  by 
the  lessor,  the  tenant  is  entitled  to  the  corn  sown  and  other 
emblements ;  but  it  is  otherwise,  if  the  tenant  determine  the 
tenancy.  Lit.  68,  OlancPs  Case,  5  Co.  116.  Perrottv.  Bridges, 
Vent.  222.  Bro.  Abr.  Emblements,  13.  Per  Gawdy,  J.  Godb, 
145.  So,  if  the  lessor  be  outlawed,  whereby  the  will  is  deter- 
mined, the  lessee  shall  have  the  emblements,  although  the 
Crown  be  entitled  to  the  profits ;  but  if  the  lessee  be  out- 
lawed, the  Crown  shall  have  the  emblements.  Oland*s  Case, 
5  Co.  116. 

Tenant  by  Elegit  or  Statute  Merchant.']    If  tenant  by  statute 
merchant  sow  the  land,  and  before  severance  a  casual  profit 
q  2 
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iMjqpen,  by  which  he  is  satisfied, — ^he  shall  be  entitled  to  the 
emblements  notwithstanding,  Co.  Lit,  55  6.  And  the  same, 
as  to  tenant  by  elegit. 

Husband,  jure  uxorii-i  If  a  husband,  seised  in  right  of  his 
wife,  sow  the  land,  and  die,  his  esecutors  shall  have  the 
enblements.  Co.  Lit.  55  b.  Bro.  Abr,  EmUemetUt,  16.  So, 
if  the  wife  die,  the  husband  shall  have  the  emblements.  Id. 
So,  if  the  husband  and  wife  be  joint  tenants,  and  the  husband 
sow  the  land  and  die,  it  seems  tbathis  executors,  and  not  the 
wife,  shall  have  the  emblements;  Shell  y,  Arnold,  Dy.  316; 
but  this  has  been  very  much  doubted ;  Co,  Lit,  55  6.  Cro.  EL 
61,  pi.  3.  Godb,  189,  pL  270 ;  and  where  husband  and  wife, 
tenants  in  tail,  sowed  the  land,  and  the  husband  died  before 
severance,  it  was  holden  that  the  wife  should  have  the  emble- 
ments, and  not  the  executors  of  the  husband.  Bro.  Abr. 
Smblemenis,  15,  and  see  Roumey's  Case,  2  Fern.  322.  But  if 
the  wife  survive,  and  be  endowed  of  the  lands,  she  shall  have 
the  emblements  of  that  part  of  which  she  is  endowed,  and  not 
the  executors.  2  Intt.  81.  Anon.  Brownl.  44.  And  if,  being 
thus  endowed,  she  sow  the  land,  and  marry  again,  and  her 
husband  die  before  severance,  she  shall  have  the  emblements ; 
Bro,  Abr.  Emblemmts,  26 ;  but  if  the  husband  sowed  the  land, 
his  executors,  and  not  the  wife,  would  be  entitled  to  them.  Id, 
If  a  man,  seised  yur^  uxoris,  sow  the  land,  and  he  and  his  wife 
be  afterwards  divorced  d  vinculo,  causd  precontractus,  he  shall 
have  the  emblements,  even  although  the  suit  for  the  divorce 
were  instituted  by  him ;  for  still  it  is  the  act  of  law,  and  not 
of  the  party,  which  determines  the  estate.  Oland's  Case, 
5  Co.  116. 

And  where  the  husband  Or  his  executors  would  be  entitled 
thus  to  emblements, — if  the  land,  instead  of  being  in  his  occu- 
pation, be  in  the  occupation  of  a  tenant  who  sows  it,  the 
tenant  will  be  entitled  to  the  emblements.  Bro,  Abr.  Lease, 
24  ;  Emblements,  6. 

Where  the  estate  is  determined  by  the  tenant.']  Where  the 
toaancy  is  determined  by  any  act  or  omission  of  the  tenant 
himself,  he  is  not  entitled  to  emblements.  If  a  tenant  at  wiU 
determine  the  will,  we  have  seen  {supra)  that  he  is  not  enti- 
tled to  emblements.  So,  if  lessee  for  life  or  years  sow  the 
land,  and  afterwards  surrender  the  term  to  the  reversioner 
before  severance,  he  will  not  be  entitled  to  emblements.  Per 
Popham,  C.  J.  in  Oland  v.  Burdwick,  Cro.  £<.  461.  Weeper  t. 
HandaU,  9  Vin.  Emblements,  11.  If  land  be  let  to  a  man,  on 
condition  that  if  he  do  a  certain  act,  the  term  shall  cease ;  and 
he  sows  the  land,  and  afterwards  and  before  severance  he  does 
the  act  specified  in  the  condition :  he  shall  not  be  entitled  to 
embtements,  Co,  Lit,  55  b.    Okmd's  Case,  5  Co.  116,  Or$,  El. 
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•461.  Doetff  V.  Eyton,  1  Bing.  154,  if  before  severance  the 
lessor  enter  for  the  condition  broken.  Bro,  Ahr,  Bmblementt,  18. 
If  there  be  a  clause  of  re-entry  in  a  lease  for  non-performanoe 
of  covenants,  and  the  lessee,  after  sowing  the  land,  and  before 
severance,  does  or  omits  to  do  some  act,  which  is  a  breach  of 
one  of  the  covenants,  he  is  not  entitled  to  emblements ;  for  he 
himself,  by  his  act  or  neglect,  has  put  an  end  to  the  term.  Co* 
Lit,  55  b.  OlantPs  Case,  supra.  And  the  same,  in  all  cases 
where  there  is  a  forfeiture  of  the  term,  by  the  act  or  omission 
of  the  tenant ;  as,  for  instance,  if  tenant  for  years  claim  in  fee, 
after  sowing  the  land  and  before  severance.  Per  Popham,  C.  J., 
€ro.  El.  461,  or  the  like.  Godb.  190,  pi.  126.  So  in  the  case 
of  copyhold  premises,  if  after  sowing  the  land,  the  copyholder 
be  guilty  of  any  act  or  omission  amounting  to  a  foifeiture, 
and  the  lord  enter  for  it  before  severance,  the  lord,  and  not 
the  copyholder,  shall  have  the  emblements.  Bro.  Abr,  EnMe- 
ments,  4.  Broum's  Case,  4  Co,  21  b.  If  a  widow,  having  lands 
durante  viduitate,  sow  them,  and  afterwards  before  severance 
take  husband,  she  will  not  be  entitled  to  the  emblements.  Ce. 
Lit,  55  b,    OkmcPs  Case,  supra. 

Where  the  estate  is  determined  by  action  or  entry.]  Where 
after  land  is  sown  and  before  severance,  it  is  recovered  by 
action,  the  party  who  has  recovered,  and  not  the  defendant  or 
taaant,  shall  have  the  emUements.  Bro,  Abr,  Emblements,  8, 1 U 
So  where,  after  judgment  against  him,  the  tenant  sowed  the 
lands,  and  then  brought  a  writ  of  error  on  the  judgment,  but 
it  was  affirmed :  he  was  holden  not  to  be  entitled  to  emble- 
ments. Wichs  V.  Jordan,  2  Bulst,  213.  So,  if  A.  disseise  B^ 
and  sow  the  land,  and  afterwards  and  beifore  severance  B. 
entere,  B.  shall  have  the  emblements.  Bro,  Abr.  Emblements^ 
1,10.  Or  if  A.  have  cut  the  crop  before  B.  enters,  and  B. 
carry  it  away,  it  is  said  that  he  will  be  justified  in  doing  so. 
Id.  12;  but  this  is  doubted;  see  Vin.  En^lements,  48,  54,  Bro, 
Abr.  Chattels,  10,  Emblements,  10,  13,  17,  18,  19,20;  it  is 
clear  however  that  if  the  disseisee  enter  before  severance,  and 
then  the  disseisor  enter  upon  him,  and  cut  the  crop,  and  the 
disseisee  again  enter  whilst  the  crop  is  upon  the  ground,  the 
latter  shall  have  the  emblements,  by  reason  of  his  former  entry 
before  severance.    Bro.  Abr.  Chattels,  10,  Property,  18. 

Right  of  Executors,  ^c]  Emblements,  though  not  strictly 
personal  chattels,  are  cUstinct  from  the  real  estate  in  the  land, 
and  are  subject  to  many,  though  not  all,  the  incidents  attend- 
ing personal  chattels.  They  were  devisable  by  testament,  be- 
fore the  statute  of  wills.  Perk, «.  512.  Bro.  Abr.  Emblements, 
22.  And  where  a  man,  entitled  to  emblements,  dies  before 
•severance,  his  personal  representatives  shall  have  them,  and 
not  his  heir.    Bro.  Abr.  Emblements^  9.    So  where  a  husband. 
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seised  in  right  of  his  wife,  sows  the  land,  and  dies  before  seve^- 
ranee,  his  executors,  and  not  the  heir,  shall  have  the  emble- 
ments. Went.  Ex.  59.  But  carrots,  parsnips,  turnips,  &c. 
which  are  within  the  ground,  and  cannot  be  come  at  without 
breaking  the  soil,  (which  the  executors  cannot  lawfully  do)  go 
to  the  heir,  and  not  to  the  executors.  Went.  Ex.  63. 
.  Where  joint-tenants  sow  the  land,  and  one  dies  before  seve- 
rance, the  other  is  entitled  to  the  whole  of  the  crop.  Arg.  in 
Roumey'8  Case,  2  Fern.  322.  And  the  same,  it  should  seem, 
where  husband  and  wife  are  joint^tenants.  See  ante,  p.  340. 
So,  if  A.  and  B.,  joint- tenants,  sow  the  land ;  and  A.  let  his 
moiety  to  another,  and  B.  dies  before  severance :  A.  shall  be 
entitled  to  the  other  moiety  by  survivorship.  Arg.  Owen.  102, 
and  see  Geanes  v.  Portman,  Cro.  El.  314. 

Right  to  emblements,  by  express  agreement.']  If  by  express 
agreement  between  the  lessor  and  lessee,  the  latter  is  to  have 
the  emblements  at  the  end  of  his  term,  he  shall  have  them, 
whether  he  would  otherwise  be  entitled  to  them  or  not.  And, 
therefore,  where  in  a  lease  of  lands,  the  lessor  covenanted  that 
the  lessee,  his  executors^  &c.,  might  carry  away  such  com  as 
should  be  growing  on  the  land  at  the  end  of  the  term ;  and 
he  afterwards  conveyed  his  reversion  to  A. ;  the  executors  of 
the  lessee,  in  the  last  year  of  the  term,  sowed  the  land,  and 
sold  to  B.  the  crop  growing  on  the  land  at  the  end  of  the 
term :  it  was  objected  for  A.,  that  the  lessor  had  no  property 
in  this  crop,  and  therefore  could  not  grant  it  away;  but  the 
court  held  that  as  he  had  a  right  to  the  land,  he  had  a  right 
to  make  this  contract  with  respect  to  its  produce.  Nets.  Abr» 
702,  pi.  9,  cites  Grantham  v.  Hawley,  Hob.  132.  So,  a  lessee 
may  be  entitled  to  emblements  by  the  custom  of  the  country, 
and  that  custom  will  be  deemed  to  be  engrafted  upon  the  de- 
mise, and  to  form  a  part  of  it.  See  this  subject  considered 
more  particularly,  post,  p..  355. 
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PART    V. 

THE  TENANT'S  REMEDIES  AGAINST  STRANGERS. 


CHAPTER  I. 
2'he  Tenant* i  Remedy  for  Trespass. 

After  a  tenant  has  entered  upon  the  demised  premises,  and 
is  thereof  possessed,  he  may  maintain  an  action  of  trespass 
against  any  person  who  trespasses  upon  them.  As  to  what 
amounts  to  a  trespass  to  land,  by  and  against  whom  the  action 
may  be  maintained,  the  several  pleadings  in  the  action,  and 
the  evidence  necessary  to  maintain  them,  see  I  Arch.  Ni$i 
Prius,  2  Ed.  p.  405,  et  seq. 

In  the  case  of  a  trespass  committed  in  search  or  pursuit  of 
same,  the  tenant  may  maintain  an  action  of  trespass  against 
any  person  guilty  of  it, — ^with  the  exception  of  his  landlord  or 
any  person  authorized  by  him,  in  the  cases  which  shall  be  pre- 
sently mentioned.  It  is  not  usual,  however,  to  bring  an  action 
in  the  first  instance,  without  previously  giving  the  party  a  notice 
not  to  trespass  on  the  land  in  future ;  because  without  that 
notice;  the  plaintiff  will  not  be  entitled  to  costs,  if  he  recover 
less  than  40;.  damages.  But  if  after  such  notice,  the  party 
again  trespass  on  the  land,  the  tenant  may  safely  bring  an 
action  of  trespass  against  him,  and  will  be  entitled  to  his  costs* 
if  he  recover  a  verdict  for  damages  to  any  amount.  The 
statute  which  regulates  the  costs  in  this  instance,  is  stat.  3&4 
Vict.  c.  24,  by  the  second  section  of  which,  it  is  enacted,  that 
if  a  plaintiff  in  an  action  of  trespass,  brought  in  any  of  Her 
Majesty's  courts  at  Westminster,  or  in  the  court  of  Common 
Pleas  at  Lancaster,  or  court  of  Common  Pleas  at  Durham, 
shall  recover  less  than  AOs.  he  shall  not  be  entitled  to  any 
costs  whatever ;  but  by  the  third  section,  it  is  provided,  that 
the  Act  shall  not  extend  to  deprive  any  plaintiff  of  costs,  in 
any  action  brought  for  a  trespass  over  any  lands,  commons, 
wastes,  closes,  woods,  plantations  or  inclosures,  or  for  enter- 
ing into  any  dwellings,  outbuildings  or  premises,  in  respect  of 
which  any  notice  not  to  trespass  thereon  or  therein  shaill  have 
been  previously  served,  by  or  on  behalf  of  the  owner  or 
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occupier  of  the  land  trespassed  over,  upon  or  left  at  the  last 
reputed  or  known  place  of  abode  of  the  defendant  or  de- 
fendants in  such  action. 

As  to  the  right  of  the  landlord,  or  of  persons  authorized  by 
him,  to  go  upon  the  demised  land,  it  is  usually  made  the 
matter  of  express  stipulation  in  the  lease,  that  they  shall  haye 
liberty  to  do  so, — particularly  in  leases  made  since  the  passing 
the  last  General  Game  Act,  1  &  2  W.  4,  c.  32,  6th  October, 
1831.  And  by  the  seventh  section  of  that  Act,  "in  all  cases 
where  any  persons  shall  occupy  any  land  under  any  lease  or 
agreement  made  previously  to  the  passing  of  this  Act,  except 
in  the  cases  hereinafter  next  excepted,  the  lessor  or  landlord 
shall  have  the  right  of  entering  upon  such  land,  or  of  autho- 
rizing any  other  person  or  persons  who  shall  have  gained  an 
annual  game  certificate  to  enter  upon  such  land,  for  the  pur- 
pose of  taking  or  killing  the  game  thereon ;  and  no  person  oc- 
cupying any  land,  under  any  lease  or  agreement,  either  for  life 
or  years,  made  previously  to  the  passing  of  this  Act,  shall  have 
the  right  to  kill  or  take  the  game  on  such  land, — except  when 
the  right  of  killing  the  game  upon  such  land  has  been  ex- 
pressly granted  or  allowed  to  such  persons  by  such  lease  or 
agreement,— or  except  where  upon  the  original  granting  or 
renewal  of  such  lease  or  agreement  a  fine  or  fines  shall  have 
been  taken, — or  except  where,  in  the  case  of  a  term  for  years, 
such  lease  or  agreement  shall  have  been  made  for  a  term  ex- 
ceeding twenty-one  years."  Id,  t,  7.  Also,  "  nothing  in  this 
Act  contained,  shall  authorize  any  person,  seised  or  possessed 
of  or  holding  any  land,  to  kill  or  take  the  game,  or  to  permit 
any  other  person  to  take  or  kill  the  game,  upon  such  land,  in 
any  case  where,  by  any  deed,  grant,  lease,  or  any  written  or 
parol  demise  or  contract,  a  right  of  entry  upon  such  land  for 
the  purpose  of  killing  or  taking  the  game  hath  been  or  here- 
after shall  be  reserved  or  retained  by,  or  given  or  allowed  to, 
any  grantor,  lessor,  landlord,  or  oUier  person  whatsoever.'* 
Jd.  8.  8. 

And  "  where  the  lessor  or  landlord  shall  have  reserved  to 
himself  the  right  of  killing  the  game  upon  any  land,  it  shall  be 
lawful  for  him  to  authorize  any  other  person  or  persons,  who 
shall  have  obtained  an  annual  game  certificate,  to  enter  upon 
such  land,  for  the  purpose  of  pursuing  and  killing  game 
thereon."    Jd.s.  II. 
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CHAPTER  II. 
The  Tenanfs  Remedy  for  Disturbance  of  Common. 

"Sect.  1 .  The  Tenanft  Remedy  against  a  Commoner,  or  Stranger, 
2.  Tenanfs  Remedy  against  the  Lord, 

Sbction  I. 
Tenanfs  Remedy  against  a  Commoner,  or  Stranger. 

first,  as  to  common  of  pasture ;  if  a  stranger,  -who  has  no 
right,  put  his  cattle  upon  the  common,  the  lord  may  distrain 
them  damage  feasant,  or  may  have  his  remedy  by  action  of 
trespass;  and  the  commoner  may  distrain  them  damajj^e 
fSeasant,  or  have  his  remedy  by  action  on  the  case.  Cheeseman 
V.  Hardham,  I  B.kA.  706.    Ricketts  v.  Salway,  2  Id.  360. 

If  a  commoner  surcharge  the  common,  the  lord  may  dis- 
train the  extra  beasts,  or  may  have  his  remedy  by  action  of 
trespass,  and  the  other  commoners  may  have  their  remedy  by 
action  on  the  case.    See  Bowen  v.  Jenkin,  6  Ad.  &  £/.  911. 

As  to  common  of  piscary,  turbary,  estovers,  &c.,  if  any 
person  having  a  right  to  such  common  be  disturbed  in  his  en- 
joyment of  it,  the  general  remedy  is  by  action  on  the  case. 

As  to  the  extent  to  which  a  right  of  this  kind  may  be 
claimed,  it  has  long  since  been  settled  that  a  man  may  pre- 
scribe to  have  even  the  sole  and  several  pasture,  vesture,  or 
herbage,  for  a  limited  time  in  every  year,  in  exclusion  of  the 
owner  of  the  soil.  Mtz.  Prescription^  61.  Co.  Lit.  122  a, 
2  Ro.  Abr.  267,  L.  pi.  6.  Spankers  Case,  Wvnch.  Rep.  6.  Pitt 
V.  Chick,  Hut.  45.  And  this  may  be  claimed,  as  in  gross, 
without  being  appurtenant  to  any  land.  Welcome  v.  Upton, 
6  Mees.  &  W.  636.  Whether  a  prescription  for  a  sole  and 
several  pasture,  &c.,  in  exclusion  of  the  owner  of  the  soil,  for 
the  whole  year,  is  good,  was  for  some  time  a  question.  In 
North  V.  Coe,  Vaugh.  251,  1  Lev.  253,  the  court  of  Common 
Fleas  were  equally  divided  upon  it.  In  Potter  v.  North, 
1  Saund.  350,  the  court  of  King's  Bench  inclined  to  think 
that  such  a  prescription  might  be  supported.  And  in  Hoskins 
V.  Robins,  2  Saund,  324,  2  Lev.  2,  PoUexf,  13,  1  Mod,  74,  it 
was  adjudged,  and  the  law  has  been  so  considered  ever  since, 
that  this  prescription  is  good;  for  it  does  not  exclude  the  lord 
from  all  the  profits  of  the  land,  as  he  is  still  entitled  to  the 
mines,  trees,  and  quarries.  So,  a  tenant  may  prescribe  to 
have  all  the  thorns  growing  upon  such  a  place,  in  exclusion  of 
g3 
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the  owner  of  the  soil.  DowgUm  v.  Kendal,  Cro.  Jac.  256. 
But  a  man  cannot  prescribe  to  have  common  eo  nomine  for  the 
whole  year,  in  exclusion  of  the  lord,  for  that  would  be  repug- 
nant to  the  nature  of  the  thing ;  Co.  Lit.  122  a.  1  Ro.  Abr. 
396.  2  Id.  267  ;  but  he  may,  for  a  part  of  the  year.  See  Ken- 
rick  V.  Pargeter,  Yelv,  129.  Cro,  Jac,  208.  The  land  itself, 
however,  cannot  be  claimed  by  prescription.  And  therefore  it 
has  been  holden,  that  although  a  man  may  prescribe  to  take 
coal  in  the  close  of  another,  he  cannot  claim  by  prescription 
the  whole  substratum  of  coal  lying  beneath  the  close ;  nothing 
but  what  lies  in  grant  can  be  claimed  by  prescription. 
WUkinsm  V.  Prmt  et  a/.,  12  Law  J.  227,  ex.  11  Mees.  & 
^.33. 


Declaration. 


In  the  Queen's  Bench. 

The day  of ,  a.  u.  1846. 

Middlesex,  to  wit :  J.  N.,  the  plain- 
tiff in  this  suit,  by  A.  6.,  his  attor- 
ney, complains  of  J.T.,  the  defend- 
ant in  this  suit,  nho  has  been 
summoned  to  answer  the  plaintiff, 
in  an  action  of  trespass  on  the  case : 
For  that  whereas  the  plaintiff, 
before  and  at  the  time  of  the  com- 
mitting of  the  grievances  hereinafter 
mentioned,  was,  and  from  thence 
hitherto  hath  been,  and  still  is,  law- 
fully possessed  of  a  certain  mes- 
suage, and  divers,  to  wit, acres 

of  land,  with  the  appurtenances, 
situate  and  being  in  the  parish  of 

,  in  the  county  of  ;  and 

by  reason  thereof,  during  all  the 
time  aforesaid,  of  right  ought  to 
have  had,  and  still  of  right  ought 
to  have,  common  of  pasture  for 
all  his  commonable  [sheep]  levant 
and  couchant  in  and  upon  his 
said  messuage  and  land,  \t-ith  the 
appurtenances,  in  a  certain  place, 

waste,  or  common,  called  tlie , 

situate ,  every  year,  at  all  times 

of  the  year,  as  to  the  seid  messuage 
and  land  with  the  appurtenances 
belonging  and  appertaining:  Yet 
the    defendant,   well  knowing  the 


premises,  but  contriviup  and  wrong- 
fully and  uiyustly  intending  to  in- 
jure, prejudice  and  aggrieve  the 
plaintiff  in  this  behalf,  whilst  he  was 
so  possessed  of  his  said  messuage 
and  land  with  the  appurtenances, 
and  entitled    to  such  common   of 

pasture  as  aforesaid,  to  wit,  on , 

and  on  divers  other  days  and  times 
between  that  day  and  the  com- 
mencement of  this  suit,  wrongfully 
and  unjustly  put  and  caused  to  be 

put  divers,  to  wit,  sheep  in 

and  upon  the  said  place,  waste  or 

common,  called  the ,  and  kept 

and  depastured  the  same  there  res- 
pectively for  a  long  time,  to  wit, 
from  tlie  putting  of  the  same  there 
respectively  as  aforesaid  hitherto: 
"WTiereby  the  plaintiff,  on  those  se- 
veral days  and  times,  and  during 
all  the  time  aforesaid,  was  and  is 
greatly  injured  and  disturbed  in 
the  use  and  enjoyment  of  his  said 
common  of  pasture  there,  and  could 
not  nor  can  have  or  enjoy  the  same 
in  so  large,  ample  and  beneficial  a 
manner  e^  he  otherwise  during  all 
the  time  aforesaid  might  and  would 
have  had  and  enjoyed  the  same : 

To  the  plaintiff's  damage  of  £ ; 

ai:d  thereupon  he  brings  suit,  &c. 


It  is  not  actually  necessary,  in  pleading,  to  state  the  right  of 
common  to  be  appurtenant  to  land  eo  nomine ;  if  it  be  laid  as 
appurtenant  to  a  thing  which,  in  intendment  of  law,  primd 
facie,  comprehends  land,  such  as  a  messuage,  Patrick  v.  Lotcre, 
Brownl,  101  Hockley  v.  Lamhe,  1  Ld.  Raym.  726,  or  a  cottage, 
Co.  Ent.  649  a.  Emerton  v.  Selby,  2  Ld.  Raym.  1 0 1 5,  or  the  like, 
it  wiU  be  sufficient  on  the  face  of  the  declaration ;  for  the  law. 
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upon  demurrer  or  after  verdict^  will  presume  that  there  is  at 
least  a  curtilage  belonging  to  them,  on  which  cattle  may  be 
levant  and  couchant.  Seamier  v.  Johnson,  T.  Jon,  227.  But 
still  it  must  be  proved  on  the  trial,  where  the  levancy  and 
couchancy  are  put  in  issue,  that  the  cattle  are  levant  and 
couchant  upon  the  tenement  in  respect  of  which  the  right  is 
claimed.     1  Sound.  346  c. 

Nor  is  it  necessary  to  set  out  any  title  to  the  common,  either 
by  prescription  or  otherwise ;  Crowthery.  Oldfield,  2  Ld.  Raym. 
1230.  Mkmson  v.  Teasdale,  3  Wils.  280.  Bean  v.  Bloom,  Id. 
458.  Saunders  v.  fVUliams,  1  Fent,  319.  Strode  v.  Birt,  ^Mod. 
418;  although  formerly  it  was  the  practice,  Co.  Ent.  9. 
1  Sound,  346,  n.  2,  and  it  is  still  requisite  to  do  so  in  a  plea 
of  right  of  common.  Grinstead  v.  Marlow,  4  T.  U.  718,  719. 
Stringer's  Case,  Cro.  Car.  549. 

And  it  is  sufficient  to  state  the  disturbance  generally,  as  in 
the  above  form,  as  well  in  a  declaration  against  a  commoner 
for  surcharging  the  common,  as  against  a  stranger.  Atkinson 
T.  Teasdale,  3  fVils.  278.  But  in  an  action  against  the  lord, 
it  seems  necessary  to  show  the  surcharge  in  particular.  3  Wils, 
290.  And  the  declaration  must  allege  that  the  defendant 
thereby  could  not  use  his  common  in  so  ample  a  manner  as  he 
ought  to  have  done. .  Mary's  Case,  9  Co.  113  a. 


I    General  Issue  and  Evidence. 

In  the  Queen's  Bench.  above  laid  to  his  charge,  in  manner 

The day  of ,  a.  d.  1846.  and  form  as  the  plaintiff  has  above 

J.  T. )     The  defendant,  by  C.  D.,  tliereof  complained   against   Iiim ; 

ats.    Vhis  attorney,  says  that  he  is  and  of  ihii  he  tlie  defendant  puts 

J.  N.  )  not   guilty  of  the  premises  himself  upon  the  country,  &c. 

This  plea  merely  puts  in  issue  the  wrongful  act  complained 
of;  R.  G.  H.  4  fV.  4,  pt.  2,  ».  4 ;  namely,  the  surcharge,  where 
tlie  action  is  against  a  commoner,  or  the  fact  of  the  defendant's 
putting  cattle  on  the  common,  in  an  action  against  a  stranger. 
If  the  defendant  would  controvert  any  allegation  in  the  induce- 
ment of  the'  declaration, — the  plaintiff's  possession  of  the 
premises  in  right  of  which  he  claims,  or  the  plaintiff's  right  of 
common, — he  must  traverse  it.  And  if  he  would  set  up  as  a 
defence  any  matter  which  confesses  the  cause  of  action,  and 
avoids  it,  he  must  plead  it  specially.  R.  G.  H.  4  TV.  4, 
pt.  2,  s.  4. 

It  is  said  in  Mary's  case^,  {supra,)  "  that  for  every  feeding 
by  the  cattle  of  a  stranger,  the  commoner  shall  not  have  an 
action  upon  the  case,  but  the  feeding  ought  to  be  such,  per 
quod  the  commoner  common  of  pasture  for  his  cattle  habere 
non  potuit ;  so  that  if  the  trespass  be  so  small  that  he  has  not 
any  loss,  but  sufficient  in  ample  manner  remains  for  him,  no 
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action  lies  for  it."  But  Mr.  Serjeant  Williams,  in  reference  to 
this  passage,  says,  (1  Sound.  346  a,  in  noHs,)  that  it  seems  this 
rale  must  be  understood  with  some  restriction :  undoubtedly, 
if  cattle  escape  into  the  common,  and  be  driven  out  by  the 
«wner  as  soon  as  he  has  notice,  though  the  lord  may  have  an 
^sjction  of  trespass  for  injury  to  his  soil,  the  commoner  cannot 
iiave  an  action  for  the  injury  to  his  right  of  common, — ^thift 
falling  directly  within  the  above  rule ;  but  if  cattle  be  per- 
mitted by  their  owners  to  depasture  the  common,  whether 
they  belong  to  a  stranger,  or  be  the  supernumerary  cattle  of  a 
-commoner,  and  whether  they  are  driven  or  escape  there,  a  com- 
moner may  have  an  action  on  the  case,  whether  he  have  sus- 
tained any  specific  injury  or  not ;  for  the  consumption  of  the 
^grass  by  the  other  cattle  is  of  itself  a  diminution  of  the  right 
and  profit  of  the  commoner.  Besides  the  law  considers  that 
the  right  of  the  commoner  is  injured  by  such  an  act ;  and 
therefore  allows  him  to  bring  an  action  for  it,  in  order  to  pre- 
vent the  wrong-doer  from  acquiring  any  right  by  repeated  acts 
of  encroachment.  fVells  v.  Watling,  2  W.  BL  1233.  Hobson 
V.  Todd,  4  T,R.  71. 

But  if  the  defendant  be  lord  of  the  manor,  or  put  his  cattle 
on  the  common  by  licence  of  the  lord,  the  commoner  cannot 
maintain  an  action  unless  he  have  sustained  a  specific  injury : 
It  is  not  sufficient  that  the  cattle  consumed  the  grass,  as  in  the 
case  of  a  stranger,  but  there  must  not  be  a  sufficiency  of  com- 
mon left  for  the  commoners,  to  enable  them  to  support  the 
action ;  for  the  lord  is  entitled  to  what  remains  of  the  grass, 
and  therefore  may  consume  it  by  his  own  cattle,  or  license 
another  to  depasture  it.  Per  Buller,  /.,  in  Hobson  v.  Todd, 
4  T.  R.  73.  Smith  v.  Feverell,  2  Mod.  6.  But  it  is  necessary, 
in  pleading  such  a  licence,  to  state  that  a  sufficiency  of  com- 
mon was  left  for  the  commoners;  See  Smith  v.  FevereU, 
2  Mod.  6  ;  and  if  the  fact  be  traversed,  the  defendant  must 
prove  it. 


Traverse,  Plaintiff  not  possessed,  ^c. 

And  for  a  further  plea  in  this  be-  and  form  as  the  plaintiff  has  above  in 

half,  the  defendant  says  that  the  that  behalf  alleged ;  and  of  this  he 

plaintiff  was  not  possessed  of  the  the  defendant  puts  himself  upon  the 

«aid  [messuage  and  land]  in  the  said  country,  &:c. 
declaration  mentioned,  in  manner 

This  merely  puts  in  issue  the  fact  of  the  defendant  being  in 
possession,  in  his  own  right,  of  the  premises,  by  reason  of 
which  he  claims  the  right  of  common,  at  the  time  of  the 
alleged  disturbance.  Nor  can  the  plaintiff's  title  to  such  pre- 
mises be  at  all  impugned  in  this  action,  by  a  stranger;  all  the 
defendant  can  do,  is  to  traverse  the  plaintiff's  right  of  common. 
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Traverte  of  the  Right  of  Common. 

And  for  a  farther  plea  in  fliis  be-  or  common  caDed ,  etery  year 

kali,  the  defendant  says  that  the  at  all  timet  of  the  year,  as  to  tlie 

plaintiff  of  right  ought  not  to  hare  said  messuage  and  land  wiUi  tiie 

bad,  and  still  of  right  ought  not  to  appurtenances  belonging  or  apper- 

kave,  common  of  pasture  for  all  his  taining,  in  manner  and  form  as  the 

eonmonable   [sheep]    lerant    and  plaintiff  baa  abore  in  that  behalf 

couchant  in   and  upon  the   said  alleged ;  and  of  this  he  the  defend- 

messuage  and  land  with  the  appur-  ant  puts  himself  upon  tfa«  country, 

tenances   in  the  said    declaration  &c. 
anentioned,  in  the  said  place,  waste 


Evidence  for  the  Plaintiff. 

The  onus  of  proof  in  this  case  lies  upon  the  plaintiff. 

Formerly,  a  party,  not  a  copyholder,  must  have  claimed  a 
Tight  of  common,  by  showing  a  seisin  in  fee  of  the  land,  by 
reason  of  which  he  claimed  the  right,  either  in  himself  or  in 
some  other  under  whom  he  derived  title,  and  then  have  proved 
an  user  by  prescription  in  a  que  estate,  that  is  to  say,  by  all 
those  whose  estate  he  hath,  of  the  right  of  common  claimed. 
Grinstead  v.  Marlowe,  AT.R.IIB.  Stringer's  Case,  Cro,  Car. 
349;  see  Hendy  et  al,  v.  Stevenson  et  al.,  10  Bast,  55. 
A  copyholder,  on  the  other  hand,  could  not  prescribe  for  it,  by 
reason  of  the  baseness  of  his  estate,  but  he  must  have  alleged 
and  proved  it  by  way  of  custom.  4  Co.  31  6.  6  Co.  60  b. 
Cro.  El.  390.  2  Lutw.  1326,  Moore,  461.  But,  by  stat.  2  &  3 
W.  4,  c.  71,  8.  1,  after  reciting  that  the  title  to  matters  which 
have  long  been  enjoyed  is  thus  sometimes  defeated,  by  showing 
the  commencement  of  such  enjoyment, — ^which  is  in  many 
cases  productive  of  inconvenience  and  injustice :  it  is  enacted, 
"  that  no  daim,  which  may  be  lawfully  made  at  the  common 
law,  by  custom,  prescription,  or  grant,  to  any  right  of  common 
or  other  profit  or  benefit  to  be  taken  and  enjoyed  from  or  upon 
any  land  of  our  Sovereign  Lord  the  King,  his  hen's  or  succes- 
sors, or  any  land  being  parcel  of  the  Duchy  of  Lancaster,  or 
the  Duchy  of  Cornwall,  or  of  any  ecclesiastical  or  lay  person 
or  body  corporate,  shall,  where  such  right,  profit,  or  benefit 
shall  have  been  actually  taken  and  enjoyed  by  any  person 
claiming  right  thereto,  without  interruption,  for  the  full  period 
of  thirty  years,  be  defeated  or  destroyed  by  showing  only  that 
such  right,  profit,  or  benefit  was  first  taken  or  enjoyed  at  any 
time  prior  to  such  period  of  thirty  years ;  but  nevertheless 
such  claim  may  be  defeated  in  any  other  way  by  which  the 
same  is  now  liable  to  be  defeated.  And  when  such  right, 
profit,  or  benefit  shall  have  been  so  taken  and  enjoyed  as  afore- 
said for  the  full  period  of  sixty  years,  the  right  thereto  shall  be 
deemed  absolute  and  indefeasable,  unless  it  shall  appear  that 
the  same  was  taken  and  eojoyed  by  some  consent  or  agreement 
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expressly  made  or  given  for  that  purpose  by  deed  or  writing." 
Id,  fiat  no  presumption  shall  be  allowed  or  made  in  favour  or 
support  of  any  claim,  upon  proof  of  the  exercise  or  enjoy- 
ment of  the  right  or  matter  claimed  for  any  less  period  of 
time.  Id.  8.  6.  Each  of  the  periods  here  mentioned,  "  shall 
be  deemed  and  taken  to  be  the  period  next  before  some  suit  or 
action  wherein  the  claim  or  matter  to  which  such  period  shall 
relate,  shall  have  been  or  shall  be  brought  into  question ;  and 
that  no  act  or  other  matter  shall  be  deemed  to  be  an  interrup- 
tion, within  the  meaning  of  the  statute,  unless  the  same  shall 
have  been  or  shall  be  submitted  to  or  acquiesced  in  for  one 
year  after  the  party  interrupted  shall  have  had  or  shall  have 
notice  thereof,  and  of  the  person  making  or  authorizing  the 
same  to  be  made."    Id,  i.  4. 

The  statute,  however,  contains  a  proviso,  that  the  time 
during  which  any  person,  otherwise  capable  of  resisting  any 
claim  to  any  of  the  matters  before  mentioned,  shall  have  been 
or  shall  be  an  infant,  idiot,  non  compos  mentis,  feme  covert,  or 
tenant  for  life,  or  during  which  any  action  or  suit  shall  have 
been  pending,  and  which  shall  have  been  diligently  prosecuted 
until  abated  by  the  death  of  any  of  the  parties  thereto,  shall 
be  excluded  in  the  computation  of  the  periods  hereinbefore 
mentioned,  except  only  in  cases  where  the  right  or  daim  is 
hereby  declared  to  be  absolute  and  indefeasible.  Id,  s,  7.  See 
Claytons.  Corby,  2  Q.  B.  813. 

All  the  plaintiff,  therefore,  has  to  do,  is  to  prove  that  the 
right  of  common  claimed  by  him,  has  been  exercised  for  the . 
thirty  or  sixty  years  above  mentioned,  by  himself  or  those  who 
preceded  him  in  the  occupation  of  the  land,  in  right  of  which 
he  claims. 

In  the  first  place,  he  must  prove  the  repeated  user  of  the 
locus  in  quo,  as  a  common,  for  his  commonable  cattle.  Formeriy, 
this  must  have  been  proved  to  the  same  extent  as  laid,  other- 
wise the  plaintiff  would  have  failed  in  his  action  altogether* 
But  now,  by  R.  G.  H.  4  W.  4,  pt.  1,  ss.  5  &  6,  if  a  right  of 
common  of  pasture  for  divers  kinds  of  cattle,  as  for  example^ 
horses,  sheep,  oxen,  and  cows,  be  pleaded,  and  issue  is  taken 
thereon; — ^if  a  right  of  common  for  some  particular  kind  of 
these  commonable  cattle  only  be  found  by  the  jury,  a  verdict 
shall  pass  for  the  plaintiff  in  respect  of  the  right  of  common 
80  found,  and  for  the  defendant  in  respect  of  the  residue.  But 
if  the  party  claim  less  than  it  appears  in  evidence  he  is  entitled 
to,  Bailifs  of  Tewkesbury  v.  Bricknell,  1  Taunt.  143,  as  if  he 
claim  common  for  sheep,  and  it  appear  in  evidence  that  he  is 
entitled  to  common  for  sheep  and  cows,  Budiwood  v.  Pond, 
Cro,  El,  722,  it  will  be  sufficient.  So,  where  the  declaration 
stated  a  right  of  common  for  all  commonable  cattle^  and  it 
was  proved  that  the  plaintiff  turned  on  all  the  commonable 
cattle  he  had,  but  that  he  had  no  sheep :  it  was  holden  that 
the  variance  was  immaterial.    Manifold  v.  Pennington,  4  £. 
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&  C.  161.  So,  an  allegation  of  a  right  of  common  for  all  the 
plaintiff's  cattle,  levant  and  couchant,  may  be  supported,  al- 
though it  appear  from  the  evidence  that  the  common  is  not 
sufficient  to  feed  all  the  cattle,  for  any  length  of  time.  Willu 
T.  Ward,  2  Chit.  297.  Where  the  ckum  \7as  of  common  for 
all  the  plaintiff's  commonable  cattle  levant  and  couchant,  and 
the  evidence  was  a  lease  of  the  farm,  "  with  all  reasonable 
common  of  pasture  for  the  said  farm  and  premises  on,"  &c. : 
the  court  held  it  to  be  sufficient,  as  both  meant  the  same  thing*. 
Doidge  V.  Carpenter  et  al.,  S  M.8i  S.  47.  So,  if  there  be  any 
variance  between  the  declaration  and  evidence  as  to  the  number 
of  acres,  &c.,  by  reason  of  which  the  right  is  claimed,  it  seems 
to  be  immaterial ;  and,  therefore,  where  a  declaration  stated 
the  plaintiff  to  be  seised  of  sixty  acres  of  meadow,  &c.,  and 
entitled,  in  respect  of  them,  to  a  right  of  common,  and  the 
jury  found  a  right  of  common  in  respect  of  thirty  acres,  it 
was  holden  sufficient.  Palm.  269,  Cro.  Jac.  629.  So,  a  right 
claimed  in  respect  of  a  messuage  and  twenty  acres,  may  be 
supported  by  evidence  of  a  right  in  respect  of  a  messuage  and 
eighteen  acres  only.  Cro.  El.  531.  So,  a  claim  in  respect  of 
a  messuage  and  land,  may  be  supported  by  evidence  of  a  right 
of  common  by  reason  of  the  party's  possession  of  land  only. 
Ricketts  V.  Salway,  2  B.  &  ^.  360. 

2.  The  defendant  must  prove  his  right  for  cattle  levant  and 
couchant,  by  proving  that  he  has  land  upon  which  they  may 
be  levant  and  couchant,  Scholes  v.  Hargreaves,  6  T.  R.  46, 
that  is  to  say,  land  which  can  keep  them  during  the  winter. 
Id.,  Leech  v.  Wtdsley,  1  Vent.  54.  Patrick  v.  Lowre,  2  BrownK 
101.  fVhitelock  v.  Hutchinson,  2  Moody  &  R.  205.  And  if  the 
right  be  laid  in  respect  of  a  messuage  or  cottage,  still  at  the 
trial  the  levancy  and  couchancy  4nust  be  proved ;  1  Saund. 
346,  c.  (n.) ;  for  common  for  cattle  levant  and  couchant,  can- 
not be  claimed  as  appurtenant  to  a  house,  without  any  curtil- 
age  or  land.  Scholes  v.  Hargreaves,  supra.  And  see  Benson 
v.  Chester,  8  T.  R.  396.  Say's  Case,  March,  83,  pi.  37.  Chud- 
ley  V.  Miller,  1  Sid.  313.  fVeskly  v.  WUdman,  1  Ld.  Raym. 
406,  per  Levinz.  arg.  And  the  cattle  must  appear  to  be  the 
defendant's  own ;  at  least  he  must  have  a  special  property  in 
them ;  Bro.  Common,  pi.  47.  Mannanten  v.  TrevUian,  2  Show. 
328 ;  and  they  must  appear  to  be  commonable  cattle. 

3.  If  the  defendant,  by  his  plea,  claim  a  right  of  common 
"  every  year  at  all  times  of  the  year,"  he  should  prove  it  as 
laid.  Formerly  a  variance  in  this  respect,  between  the  declara- 
tion and  evidence,  would  be  fatal ;  but  now,  it  should  seem, 
that  the  plea  would  be  taken  distributlvely,  under  R.  G.  H. 
4  W.  4,  pt.  1,  s.  6,  already  mentioned  {ante,  p.  350) ;  and  that 
if  the  defendant  proved  a  right  for  a  part  of  the  year  only,  he 
should  have  a  verdict  as  to  that,  and  the  plaintiff  a  verdict  for 
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any  trespass  committed  at  any  other  part  of  the  year.  Where 
common  was  thus  daimed  *'  at  all  times  of  the  year/'  and  it 
v;as  proved  that  the  party  had  a  right  to  pat  his  cattle  upon 
the  common  every  day  in  the  year,  but  that  a  neighbouring 
farmer  had  a  right  by  prescription  to  have  all  the  sheep  upon 
the  common  folded  upon  Us  farm  at  night;  the  court  at 
first  thought  the  variance  fatal,  but  afterwards  they  held 
that  the  words  "  at  all  times  "  might  be  taken  to  mean  the 
usual  times  of  feeding  sheep,  and  sheep  were  seldom  allowed 
to  remain  on  the  common  at  night.  Brook  v.  WUlet,  2  if. 
Bl.  224. 

4.  He  must  prove  a  constant  exercise,  without  interruption, 
(that  is  to  say,  without  an  adverse  interruption,  Carr  v.  Pinter 
€t  al.f  3  Q.  B.  581,)  of  this  right  of  common,  for  thirty  or 
sixty  years,  as  pleaded ;  no  presumption  of  right  shall  be  made 
in  favour  of  any  claim,  upon  proof  of  the  exercise  of  the 
right  claimed  for  a  less  period.  2  8iS  W,  4,  c,1l,8s.\,  6,  antCg 
p.  350.  Therefore,  where  an  uninterrupted  enjoyment  for 
twenty-eight  years  was  proved,  but  for  some  years  before  that 
time  a  stang  or  rail  had  been  thrown  across,  which  prevented 
the  access  of  the  party's  cattle  to  the  locus  in  quo :  it  was 
holden  that  this  was  not  sufficient.  Bailey  v.  Appleyard,  8  Ad. 
ScEL  161.  But  where  the  claim  was  of  the  sole  and  several 
pasture  in  217  acres,  and  it  was  proved  that  the  party  was  in- 
terrupted in  the  exercise  of  this  right,  within  the  last  thirty 
years,  in  about  thirty  acres  of  this  land,  by  the  same  being 
built  upon,  but  that  he  had  not  been  so  interrupted  in  that 
part  where  the  trespass  was  alleged  and  proved  to  have  been 
committed :  this  interruption  with  respect  to  the  thirty  acres, 
was  holden  not  to  afifect  his  right  as  to  the  residue.  Wdcome 
V.  Upton,  6  Mees.  &  fV,  636,  640,  per  Parke  and  Alderion,  BB, 
And  the  proof  should  be  of  an  uninterrupted  exercise  of  the 
right  for  the  thirty  years  next  before  the  commencement  of 
the  action ;  and  it  should  be  so  pleaded,  otherwise  the  plea 
will  be  bad  on  special  demurrer.  Richards  v.  Fry,  7  Ad.  &  El. 
698.  But  this  must  be  reckoned  as  excluding  the  time  that 
the  person,  who  might  have  resisted  the  claim,  is  a  tenant  for 
life,  feme  covert,  lunatic,  &c.,  as  mentioned  in  the  seventh 
section  of  the  statute,  ante,  p.  350 ;  and  therefore  proof  of  an 
enjoyment  of  the  right  from  1761  to  1785,  when  a  life  estate 
intervened,  which  lasted  until  1834,  and  then  an  enjoyment 
from  that  tim^  until  1840,  when  the  action  commenced,— this 
was  holden  sufficient.  Claytony.  Corby,  2  Q.  B,  813.  Where 
the  right  was  claimed  by  prescription,  it  was  holden  to  be  dis- 
proved by  evidence  of  a  grant  of  it  to  the  party's  ancestor, 
by  deed,  eighty-one  years  before,  for  a  valuable  consideration. 
Welcome  v.  Upton,  5  Mees,  &  W.  398.  See  S,  C.  supra,  6  Mees^ 
&  H\  536. 
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Special  Pleas, 

iDstead  of  thus  traversing  the  right,  the  defendant,  in  his 
plea,  may  confess  and  avoid  it.  And  by  stat.  2  &  3  Will.  4» 
c.  71,  s.  5,  if  the  defendant  shall  intend  to  rely  on  any  proviso, 
exception,  incapacity,  disability,  contract,  agreement,  or  other 
matter  hereinbefore  mentioned,  [see  sects.  1  &  7,  ante,  pp.  349» 
350,]  or  any  cause  or  matter  of  fact  or  of  law,  not  inconsistent 
viith  the  simple  fact  of  enjoyment,  the  same  shall  be  specially 
alleged  and  set  forth  in  answer  to  the  allegation  of  the  party 
claiming,  and  shall  not  be  received  in  evidence  on  any  general 
traverse  or  denial  of  such  allegation.  See  ArkttY.  Ellis  et  cU,, 
7  B.  k  C.  346,  before  this  statute,  and  Tapley  v.  Wainwright, 
^  £.  &  Ad.  395,  since. 

And  therefore  the  defendant  may  plead  a  right  of  common 
in  the  place  mentioned,  for  his  own  cattle,  levant  and  couch- 
ant ;  see  Bowen  v.  Jenkins,  6  Ad.  &  £^.  911 ;  in  which  case  the 
plaintiff  must  now  assign,  if  he  intend  to  prove  a  surcharge. 
Id,  And  it  will  be  no  answer  to  a  complaint  of  surcharging 
the  common,  that  the  plaintiff  also  did  the  same.  Hobson  v. 
Todd,  4  r.  A.  71.  The  plea  is  in  the  same  form,  as  a  plea  of 
right  of  common  in  trespass.  See  1  Arch.  Nisi  Pritts,  2  Ed, 
p.  446. 

So,  the  defendant  may  plead  a  licence  from  the  lord,  alleging 
that  sufficient  common  was  left  for  the  commoners.  See  Smitk 
▼.  Feverell,  2  Mod.  6. 

Or  the  plaintiff  may  plead  the  statute  of  limitations,  3  &  4 
W.  4,  c.  27,  s.  2,  and  the  defendant  may  thereupon  reply,  and 
the  plaintiff  rejoin,  &c.,  until  issue  shall  be  joined  on  some 
-single  point.  See  a  set  of  pleadings  of  this  description  in 
Holmes  v.  Newlands,  II  Ad.  &  El.  44,  9  Law  J.  19,  qb, 
Newlands  v.  Holmes,  3  Q.  JB.  679.  And  see  Kavanagh  v, 
Gudge  et  al.,  5  Man,  &  Gr.  726. 


Section  II. 

The  Tenant*s  Remedy  against  the  Lord,  for  Disturbance  of 
Common. 

If  the  lord  inclose  the  common,  or  part  of  it,  without  leaving 
sufficient  for  the  commoners,  or  if  he  plough  it  up,  or  erect  a 
rabbit  warren  in  it,  or  the  like,  whereby  the  commoner  is  dis- 
turbed in  the  enjoyment  of  the  common,  the  commoner  may 
have  his  remedy  by  action  on  the  case  against  the  lord.  See 
Patrick  V.  Siubbs,  9  Mees.  &  W.  830.  He  cannot  in  general 
right  himself  by  any  act  of  his  own.  If,  for  instance,  the  lord 
plant  trees  on  the  common,  so  that  the  commoner  thereby 
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cannot  have  his  common  so  beneficially  as  be  ought, — he  can« 
not  cut  them  down,  for  they  are  part  of  the  soil  itself,  bein^ 
the  Aiiit  and  produce  of  the  soil, — but  his  remedy  is  by  actioa 
on  the  case.  Sadgrave  v.  Kerby,  6  T.  R.  483,  affirmed  in  error, 

1  iB.  &  P.  13.  So,  if  the  lord's  rabbits  on  a  common  increase 
80  much  that  there  is  not  a  suflSciency  of  common  left,  a  com- 
moner cannot  fill  up  the  coney  burrows,  for  it  would  be  a 
meddling  with  the  soil,  and  a  judging  for  himself;  he  must 
have  recourse  to  his  action  on  the  case  against  the  lord. 
Cooper  V.  Marshall,  1  Burr.  259,  2  Wils.  51.  Much  less  can  a 
commoner  kill  the  rabbits,  to  prevent  their  increase  to  the 
prejudice  of  the  common.  Hudson  v.  Orissel,  Oro.  Jac.  195. 
Yelv.  104.  1  Ro.  Abr.  405.  It  is  the  policy  of  the  law  not  ti> 
allow  commoners  to  abate,  except  in  some  few  cases,  which 
shall  be  presently  mentioned ;  the  abater  acts  as  a  judge  in  his- 
own  cause,  and  this  should  seldom  be  permitted.  1  Sound, 
353  a. 

The  cases  in  which  the  law  allows  of  abatement  by  a  com- 
moner, as  against  the  lord,  are,  where  the  acts  of  the  lord  are 
directly  contrary  to  the  nature  of  the  common ;  for  by  the 
grant  of  it,  the  grantor  gives  every  thing  which  is  incident  to 
the  enjoyment  of  the  grant,  such  as  free  ingress,  egress,  &c- 
Therefore  if  the  lord  erect  a  wall,  gate,  hedge  or  fence  around 
the  common,  to  prevent,  or  which  has  the  efifect  of  preventing, 
the  commoners'  cattle  from  going  upon  it,  the  commoners  may 
abate  the  erection,  because  it  is  inconsistent  with  the  terms  of 
the  grant.  Cooper  v.  Marshall,  1  Burr,  259.  Sadgrove  v. 
Kerby,  6  T.  R,  483.  It  is  said  that  if  this  wall,  &c.  be  erected 
upon  the  common,  the  commoner  may  abate  the  whole ;  if  on 
Ismd,  which  is  no  part  of  the  common,  but  surrounds  it,  they 
can  abate  only  so  much  of  the  wall,  &c.  as  may  be  necessary 
to  make  a  way  for  their  cattle  to  go  into  the  common.  15 
H,  7,  10,  18.     29  Ed.  3,  6.    2  Inst.  88.    Mason  ▼.  Casar, 

2  Mod.  65.  Still,  as  the  lord  may  approve,  leaving  a  suflSdency 
of  common  for  the  commoners,  the  latter,  in  exercising  this 
right  of  abatement,  do  so  at  the  peril  of  being  punished  in  an 
action  of  trespass,  if  the  lord  have  left  a  sufiiciency  of  common 
for  them.  1  Saund.  353  a,  b.  So  the  lord  may  license  another 
to  do  an  act,  which  may  in  some  degree  injure  the  common, 
provided  a  sufficiency  of  common  be  left  for  the  commoners  ; 
see  Greenhow  v.  Ilsley,  WiUes,  619.  Smith  v.  Fevercl,  2  Mod.  6 ; 
and  the  commoners  cannot  interfere  to  prevent  it. 

But  if  a  stranger,  without  authority,  make  any  erection  upon 
the  common,  the  commoners  may  abate  it,  whether  a  suf- 
ficiency of  common  be  left  or  not,  provided  they  do  so  before 
the  party  has  acquired  a  right,  by  the  length  of  time  he  has 
occupied,  within  the  statute  of  limitations,  3  &  4  W.  4,  c.  27. 
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CHAPTER  III. 

Rights  and  Liabilities  of  Outgoing  Tenants, 

As  to  crops  growing.']  In  what  cases  a  tenant,  at  the  end  of 
his  term,  is  entitled  to  the  crops  then  growing  upon  the  farm, 
as  emblements,  has  been  fully  considered,  ante,  p.  337.  But 
in  cases  where  he  is  not  so  entitled,  as  in  tenancies  for  a  term 
of  years  certain,  any  crops  which  are  sown  in  the  last  year  of 
the  tenancy,  and  not  severed  before  the  expiration  of  the  term, 
belong  in  strictness  to  the  landlord.  This  would  be  a  great 
discouragement  to  tenants  to  cultivate  their  farms  properly  in 
the  last  year  of  their  tenancy,  (as  it  could  not  be  expected  that 
they  would  sow  crops,  for  others  to  reap  them,)  were  it  not 
that  they  are  generally  secured  a  proper  remuneration  for  their 
labour  and  expenses  in  doing  so,  either  by  express  stipulation 
in  their  leases,  or  by  the  custom  of  the  country.  These  sti- 
pulations, and  the  several  customs  prevailing  in  different  parts 
of  the  country,  vary  so  much,  that  it  would  be  absurd  to  at- 
tempt to  deduce  from  them  any  general  rule :  by  some,  the 
outgoing  tenant  is  allowed  to  take  away  all  the  crops  he  has 
sown,  and  which  are  usually  termed  his  'way-going  crop ;  by 
others,  only  a  certain  part  of  the  crops,  such  as  a  half,  or  a> 
third ;  by  others,  he  is  not  only  entitled  to  the  whole  of  the' 
crops,  but  to  the  use  of  the  bams,  &c.  on  the  farm,  for  the 
purpose  of  threshing  them,  and  preparing  them  for  market ; 
by  some,  the  landlord  shall  have  the  crops  at  a  stipulated 
price  per  acre,  or  at  a  price  to  be  fixed  by  certain  valuers ;  by 
others  the  incoming  tenant  shall  have  them  at  a  valuation. 
Whatever  the  express  stipuUtion  between  the  parties,  or  the 
custom  of  the  country,  may  be  upon  the  subject,  that  must 
determine  the  tenant's  right ;  if  there  be  neither,  the  crops 
which  are  in  the  ground,  or  not  severed,  at  the  end  of  the 
term,  belong  to  the  landlord.  Caldecott  v.  Smythies,  7  Car.  & 
P.  808.  Sometimes  there  is,  not  only  a  custom  of  the  country, 
but  also  an  express  covenant  or  stipulation  between  the  parties, 
upon  the  subject  of  the  crops  which  shall  be  growing  on  a 
farm  at  the  end  of  the  tenancy ;  and  in  such  case,  the  covenant 
or  stipulation  shall  supersede  the  custom  of  the  country,  so 
far  as  it  is  repugnant  to,  or  inconsistent  with  it,  and  the  parties 
shall  be  bound  by  the  former,  and  not  by  the  latter.  See 
Clarke  v.  Roystone,  14  Law  J.  143  ex,  Roberts  v.  Barker, 
I  Cr,  &  M.  808.  Liebenrood  v.  Vines,  1  Meriv,  7.  But  if  the 
custom  of  the  country  be  consistent  with  the  terms  of  the 
agreement  between  the  parties,  then  the  custom  is  deemed  to 
be  engrafted  upon  it,  and  to  form  part  of  it,  as  fiiUy  as  if  it 
were  therein  expressly  stated.    Senior  v.  Armytage,  Holt.  197, 
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Where  the  custom  of  the  country  was,  that  if  a  tenant  sowed 
wheat  on  a  fallow,  in  the  last  year  of  his  tenancy,  he  was  en- 
titled to  take  two-thirds  of  it  as  a  'way-going  crop ;  hut  if  he 
sowed  wheat  after  turnips,  he  was  entitled  to  half;  and  a 
tenant  in  the  last  year  of  his  tenancy,  sowed  wheat  after 
turnips,  which  was  contrary  to  an  express  stipulation  in  his 
lease,  by  which  wheat  was  to  be  sown  on  a  follow,  and  well 
manured :  the  court  held  that  there  was  nothing  inconsistent 
in  this ;  the  stipulation  regulated  the  sowing  of  the  crop  dar- 
ing the  tenancy,  the  custom  established  the  right  of  the  tenant 
after  the  tenancy  was  at  an  end ;  and  if  the  tenant  had  been 
guilty  of  any  breach  of  the  stipulation,  the  landlord  had  his 
remedy  by  action.  Holdings  y.  Pigott,  7  Bing.  465.  So,  where 
the  custom  of  the  country  was,  that  the  tenant  of  a  farm,  cul- 
tivating it  according  to  the  course  of  good  husbandry,  was  en- 
titled, on  quitting,  to  receive  from  the  landlord  or  incoming 
tenant  a  reasonable  allowance  for  seeds  and  labour  bestow^ 
on  the  arable  land  in  the  last  year  of  the  tenancy,  and  was 
bound  to  leave  the  manure  for  the  landlord,  if  he  would  pur- 
chase it, — ^this  was  holden  not  to  be  superseded  by  astipulation 
in  the  lease  that  the  tenant  would  consume  three-fourths  oi 
the  hay  and  straw  on  the  farm,  and  spread  the  manure  arising 
therefrom,  and  leave  such  of  it  as  should  not  be  so  spread,  on 
receiving  a  reasonable  price  for  it.    Hutton  v.  Warreiif  1  Mees. 

6  W,  466.  And  such  customs  are  deemed  reasonable,  and 
therefore  valid  and  binding  on  the  parties.  Where  the  custom 
was,  for  the  off-going  tenant  to  bestow  his  work,  labour  and 
€zpense,  in  roanurmg,  tilling,  fallowing  and  sowing  the  land, 
according  to  the  course  of  good  husbandry,  and  if  he  should 
quit  the  farm  without  receiving  the  benefit  of  the  same,  the 
landlord  should  make  him  a  reasonable  compensation  for  it  r 
this  was  holden  to  be  a  reasonable  and  valid  custom.  Dolby 
y.  Hirst,  1  Brod.  &  B.  224.  But  where  the  custom  is,  for  the 
tenant,  in  the  last  year  of  his  tenancy,  to  crop  the  land  in  a 
particular  way;  as  for  instance,  to  crop  one-third  of  the  arable 
land  with  wheat,  and  to  reap  that  wheat  after  the  tenancy  has 
expired ; — if  the  tenant  crop  more  than  one-third,  the  land- 
lord will  be  entitled  to  the  excess.     Caldecott  v.  Smyihies, 

7  Car.  &  P.  808.  Where  the  custom  was,  that  the  off-goin^ 
tenant  was  entitled  to  two-thirds  of  the  crops  on  the  Inod  at 
the  end  of  the  tenancy,  but  he  was  to  cut  the  whole,  and  keep 
the  fences  in  repair  until  it  was  cut  and  carried  away :  it  was 
holden  that  the  effect  of  such  custom  was,  to  vest  the  posses- 
sion of  the  land,  on  which  the  crops  were  growing,  in  the 
tenant,  until  such  crops  should  be  cut  and  removed.  Orifiths 
et  al.  V.  Puletton,  13  Mees.  8^  W.  358.  Bat  where  the  castom 
or  agreement  is,  that  the  landlord  or  incoming  tenant  shall 
have  the  crops  at  a  valuation,  it  has  no  such  effect ;  all  the 
tenant  can  claim  is,  a  right  to  go  upon  the  land,  to  improve 
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the  crop  vliilit  it  is  growing.    Striddand  y.  MaxtoeU,  2  Cr.  & 
ir.539. 

Wlme  the  right  to  the  'way-going  crop  is  matter  of  stipula- 
tion between  the  puties.  the  only  questions  that  can  arise, 
will  be,  as  to  the  constmction  to  be  given  to  the  particalar 
ooffcnant  or  stipulation.  It  is  unnecessary  therefore  to  notice 
tin  part  cd  our  subject  fuither. 

As  la  Mtraw,  katf,  wtmmwe,  Sfc.'\  All  the  straw,  hay,  manure, 
com  severed,  dead  and  live  stock, — every  personal  chattel, — 
vpon  the  ftrm,  at  the  expiration  of  the  tenancy,  belongs  to 
tlie  tenant,  and  may  be  removed  by  him,  unless  there  be  some 
custom  of  the  country,  or  some  exfMess  stipulation  between 
him  and  his  landlord,  to  the  cmitrary.  If  there  be  both 
costam  and  stipulation  upon  the  subject,  then  the  stipulation 
shall  snpenede  the  custom,  so  ftr  as  it  is  repugnant  to  or 
inconsistent  witii  it^  and  the  parties  shall  be  bound  by  the 
former,  and  not  by  the  latter.  And  therefore  where  a  tenant 
held  under  the  terms  of  an  expired  lease,  by  which  it  was 
stipoktcd  that  the  tenant,  on  quitting  the  &rm,  riiould  not 
sdl  or  take  awmy  any  of  the  manure  in  the  fold,  but  should 
leave  it  to  be  expended  on  the  land  by  the  kndlord  or  his 
succeeding  tenant, — but  the  lease  contained  no  stipulation  for 
payment  for  the  manure ;  by  the  custom  of  the  country,  the 
defendant  was  bound  not  to  sell  or  take  away  the  manure  in 
the  fold,  but  to  leave  it  to  be  expended  on  the  farm  by  the 
landlord  or  the  succeeding  tenant,  and  he  would  be  entitied  to 
payment  for  it :  it  was  holden  that  as  tHe  express  stipulation 
made  no  mention  of  payment  for  the  manure,  the  tenant  was 
not  entitied  to  any,  the  express  stipulation  having  altogether 
excluded  the  custom.  Roberts  v.  Barker,  1  Or.  &  M.  808. 
And  see  Clarke  v.  Roystone,  14  Law  J.  143,  ex.  So,  where  by 
the  custom  of  the  country  the  outgoiug  tenant  would  be 
entitled  to  a  certain  allowance  for  foldage  ;  but  the  lease, 
under  which  he  had  holden,  specified  certain  payments  to  be 
made  by  the  incoming  to  the  outgoing  tenant,  among  which 
tins  payment  for  foldage  was  not  included :  the  court,  upon  a 
consideration  of  the  whole  of  the  lease,  held  that  the  defendant 
had  thereby  waived  the  benefit  he  might  otherwise  have  de- 
rived from  the  custom.     Webb  v.  Plummer,  2  B.  9l  A.  746. 

Where  the  right  of  the  tenant  to  take  straw,  bay,  manure,  &c., 
off  the  farm,  at  the  end  of  the  tenancy,  is  thus  controlled,  by 
some  covenant  or  stipulation  upon  the  subject  between  the 
parties,  the  only  question  that  can  well  arise  upon  it  is,  as  to 
the  construction  to  be  put  upon  the  covenant  or  stipulation. 
It  is  scarcely  necessary,  therefore,  to  notice  this  matter  further. 
Where  a  tenant  had  entered  into  a  bond,  conditioned  to  put 
and  spread  all  the  manure  and  compost  then  collected  in  the 
middenstead,  or  on  any  other  part  of  the  fium,  and  that  he 
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should  not  sell,  cart  or  convey  away  any  dung,  compost  or 
manure  from  the  farm ;  and  at  a  sale  of  the  tenant's  stock, 
J.  Z.  the  tenant  of  an  adjoining  farm  bought  two  cows,  and 
by  the  tenant's  permission  left  them  on  the  tenant's  farm  for 
^ome  weeks,  bringing  provender  from  his  own  farm  to  feed 
them :  it  was  holden  that  the  manure  made  by  these  cows, 
between  the  time  of  sale  and  their  removal,  was  manure  made 
on  the  farm,  and  that  the  removal  of  it  by  J.  Z.,  was  a  breach 
of  the  condition  of  the  bond,  and  subjected  the  tenant  to  aa 
action.  Hindle  v.  PoUitt,  6  Mees.  &  W,  529.  Where  the  out- 
going tenant  had  covenanted  with  his  landlord,  to  leave  the 
manure  upon  the  farm,  and  to  sell  it  to  the  incoming  tenant 
at  a  valuation  to  be  made  by  certain  persons ;  and  after  the 
tenant  quitted  the  farm,  the  incoming  tenant  removed  and 
used  the  manure  without  his  consent,  and  before  any  valuation 
had  been  made  of  it :  it  was  holden  that  the  outgone  tenant 
might  maintain  trespass  against  him  ;  the  efifect  of  the  cove- 
nant was  to  give  the  outgone  tenant  a  right  of  onstand  for 
his  manure  upon  the  farm,  until  he  could  sell  it  to  the  in- 
■  coming  tenant,  and  the  property  in  the  manure  remained  in 
him  in  the  mean  time,  and  his  possession  must  be  deemed  to 
have  continued  up  to  the  time  of  its  removal ;  and  therefore 
trespass  well  lay.    Beaiy  v.  Gibbons,  1 6  East,  116. 
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Section  I. 
Landlord's  Fixtures. 


Fixtures,  or  things  fixed  to  the  freehold,  at  the  commence- 
ment of  the  tenancy,  belong,  without  exception,  to  the  land- 
lord, just  as  much  as  the  land  or  house  demised.  4  Co.  63  b^ 
Co,  Lit.  53  a.  And  if  the  tenant  remove  them,  he  is  guilty  of 
waste,  and  the  landlord  may  have  his  remedy  accordingly. 
See  ante,  p.  198,  204.  If  he  take  the  glass  out  of  the  win- 
dows, or  remove  the  wainscot,  whether  fixed  with  great  or 
small  nails,  or  screws,  to  the  posts  or  walls  of  the  house, — ^it 
is  waste,  and  he  is  answerable  for  it  as  such.  4  Co.  63  b,  64. 
And  the  same,  as  to  benches,  doors,  furnaces,  and  the  like, 
annexed  or  fixed  to  the  house,  and  which  are  deemed  part  and 
parcel  of  the  house  itself.  Co.  Lit.  53  a.  And  where  the 
owner  of  a  mill  let  it  to  a  tenant  for  a  term,  and  the  tenant 
clandestinely,  and  without  the  permission  of  his  landlord,  dis- 
mantled the  mill  of  its  machinery ;  the  machinery,  on  being 
removed,  was  seized  by  the  sheriff  under  di  fieri  facias  against 
the  tenant,  and  by  the  sheriff  sold  to  a  bonll  fide  purchaser : 
it  v^as  holden  that  the  landlord  might  maintain  trover  against 
the  purchaser  for  the  machinery,  although  the  tenant's  term 
were  unexpired.    Farrant  v.  Thompson,  5  B,  &  A.  826. 

So,  all  fixtures,  or  things  fixed  to  the  freehold,  fixed  by  the 
landlord,  during  the  tenancy,  are  in  like  manner  the  property 
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of  the  landlord ;  and  if  the  tenant  remove  them  during  the 
term,  he  will  be  guilty  of  waste. 

So,  all  fixtures  or  things  fixed  to  the  freehold,  which  have 
been  afiixed  by  the  tenant  during  the  term,  thereby  become 
the  property  of  the  landlord,  4  Co.  64,  if  they  be  not  what  are 
termed  tenant's  fixtures,  or  trade  fixtures;  and  if  the  tenant 
remove  them,  he  is  guilty  of  waste.    4  Co.  64. 

So,  all  fixtures,  or  things  fixed  to  the  freehold,  which  re> 
main  so  a£Qxed  at  the  expiration  of  the  term,  or  sooner  deter- 
mination of  the  tenancy,  become  the  property  of  the  landlord, 
whether  they  be  landlord's  fixtures,  or  tenant's  fixtures,  or  trade 
fixtures, — unless  the  tenant  remove  them,  either  before  the 
determination  of  the  tenancy,  or  before  such  further  time  as 
the  tenant  is  allowed  to  retain  possession,  under  drcumstances 
-which  warrant  him  in  considering  himself  still  as  tenant.  And 
if  after  that  time  the  tenant,  or  any  person  representing  him,, 
remove  them,  he  is  liable  to  an  action.  Holt,  C.J.,  in  Poole's 
Ccue,  1  Salk.  368,  laid  it  down  as  a  rule,  that  if  a  trade  fixture, 
for  instance,  a  soap-boiler's  vat,  erected  by  a  tenant  for  the 
purposes  of  his  trade,  be  allowed  to  remain  until  the  end  of  the 
term,  it  becomes  the  property  of  the  landlord,  and  cannot  be 
removed  by  the  tenant,  or  sold  by  the  sherifif  under  an  execu- 
tion against  him ;  but  this  must  now  be  understood  with  the 
above  qualification,  namely,  that  the  tenant  had  the  right  of 
removing  them,  as  long  as  he  is  allowed  to  remain  in  posses- 
sion. Thus,  where  a  tenant's  fixtures,  namely,  bells  erected 
by  a  tenant  during  his  tenancy,  at  his  own  expense,  were 
aUowed  to  remain  until  after  the  end  of  the  term,  and  after 
he  himself  bad  quitted  possession,  it  was  holden  that 
they  became  the  property  of  the  landlord;  and  the  landlcml 
having  severed  them  from  the  freehold,  after  the  tenant  had 
quitted  possession,  the  latter  brought  an  action  of  trover  fbr 
them ;  but  it  was  holden  that  the  action  would  not  lie.  Lyde 
\  V.  Rttssell,  1  B.  &  Ad.  394.  So,  if  the  tenancy  be  determined 
before  the  end  of  the  term,  by  forfeiture  and  power  of  re-entry, 
and  the  landlord  thereupon  re-enter,  all  fixtures  then  fixed  to 
the  freehold  become  the  property  of  the  landlord,  and  the  te- 
nant or  those  who  represent  htm  cannot  remove  them.  There- 
fore where  the  term  was  forfeited  by  the  bankruptcy  of  the 
tenant,  according  to  a  proviso  in  the  lease,  and  the  landlord 
entered  upon  the  assignees,  to  enforce  the  forfeiture ;  and  in 
about  three  weeks  afterwards,  the  assignees,  still  continuing  in 
possession,  removed  and  sold  a  fixture,  namely,  a  steam-boiler, 
which  had  been  fixed  to  the  freehold  by  the  tenant,  for  the- 
purposes  of  his  trade;  and  upon  the  trial  of  an  action  of 
trover,  brought  for  it  by  the  landlord,  the  jury  found  that  it 
had  not  been  removed  within  a  reasonable  time  after  the  land- 
lord's entry :  the  court  held  that  the  landlord  had  a  right  to 
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recover;  the  rule  to  be  collected  from  the  cases  upon  the 
subject  is,  that  the  tenant's  right  to  remove  the  fixtures  con- 
tinues during  his  original  term,  and  during  such  further  period 
of  possession  by  him,  as  he  holds  the  premises  under  a  right 
stiU  to  consider  himself  as  tenant;  but  here  the  assignees 
could  not  consider  themselves  or  the  bankrupt  as  tenants,  for 
the  landlord  had  actually  entered,  and  was  possessed;  and 
even  if,  where  the  tenancy  is  determined  by  the  act  of  a  third 
party,  they  had  a  right  to  a  reasonable  time  for  the  removal  of 
this  fixture,  the  jury  had  found  that  they  had  not  availed 
themselves  of  that  privilege.  Weeton  et  al.  v.  Woodcock  et  aL, 
7  Mees.  &  W,  14.  But  bringing  an  ejectment  for  a  forfeiture, 
or  upon  the  expiration  of  the  term  by  effluxion  of  time,  is  not, 
it  should  seem,  equivalent  in  this  case  to  the  actual  entry  of 
the  lessor ;  for  where  a  tenancy  from  year  to  year  had  been 
determined  by  a  notice  to  quit,  and  an  ejectment  was  brought 
by  the  lessor,  and  judgment  actually  obtained,  but  not  exe- 
cuted, the  court  held  that  the  tenant  had  a  right  to  remove 
trade  fixtures,  after  judgment  and  whilst  he  was  allowed  to 
remain  in  possession.  Penton  v.  Robars,  2  East,  88.  Where, 
however,  steam-engines  and  other  machinery  for  the  working  of 
a  colliery,  were  erected  by  a  tenant,  and  he  assigned  his  lease, 
with  the  engines  and  machinery,  to  trustees,  as  a  security 
for  an  annuity  he  had  granted ;  and  the  landlord  afterwards 
brought  an  ejectment  upon  a  proviso  in  the  lease  for  re-entry 
for  a  forfeiture,  and  recovered,  and  obtained  possession ;  after 
which,  the  sheriff  seized  the  steam-engines  and  machinery 
under  a  Jieri  facias  against  the  tenant :  the  trustees  having 
brought  trover  for  them,  it  was  holden  that  they  could  not 
recover ;  the  steam-engines  and  machinery  being  fixed  to  the 
freehold,  passed  to  the  landlord  upon  his  re-entry,  and  the 
trustees  no  longer  had  any  property  in  them.  MinshaU  v.  Lhyd, 
2  Mees,  &  W,  450.  and  see  R,  v.  Topping,  M'LeL  8f  V.  544. 
Also,  where  a  landlord,  after  the  expiration  of  a  notice  to  quit, 
brought  an  ejectment  against  his  tenant,  and  an  agreement 
was  then  entered  into  between  them,  that  judgment  should  be 
signed,  but  that  execution  should  be  stayed  for  six  months, 
during  which  time  the  tenant  might  retain  the  possession : 
the  court  held  that  the  fedr  meaning  of  this  agreement  (al- 
though not  expressed)  was,  that  the  tenant  was  to  do  no 
act  in  the  mean  time  to  alter  the  premises,  but  that  he  was  to 
deliver  them  up  at  the  end  of  the  six  months  in  the  same  state 
as  when  the  agreement  was  made,  and  the  judgment  signed ; 
and  that  the  tenant  having  removed  some  tenant's  fixtures, 
after  the  agreement  and  judgment,  which  during  his  term  he 
might  lawfully  have  removed,  the  landlord  might  maintain  an 
action  on  the  case  in  the  nature  of  waste  against  him.  FitZ' 
Herbert  v.  Shaw,  1  H.  Bl.  258. 
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Section  II. 
TenanVs  Fixtures. 

As  to  matters  of  mere  ornament,  such  as  hangings,  chimney 
glasses,  pier  glasses,  and  the  like,  which  are  merely  fastened 
up,  to  keep  them  in  their  places,  these  are  not  deemed  to  be 
fixed  to  the  freehold ;  Beck  v.  Rebow,  1  P.  Wms.  94;  the  lessee 
is  entitled  to  them  at  all  times,  before  or  after  the  end  of  his 
term,  and  they  never  vest  in  the  lessor. 

Also,  all  fixtures  and  things  fixed  to  the  freehold  by  the 
tenant  during  his  tenancy,  which  are  ornamental,  and  may  be 
removed  without  doing  substantial  injury  to  the  freehold, — 
the  tenant  may  remove  at  any  time  during  his  term.  See 
Avery  v.  Cheslyn,  3  Ad.  &  El,  75.  And  these  are  what  are 
properly  called  tenant's  fixtures.  In  Viner's  Abridgment,  the 
rule  is  laid  down  much  more  largely,  namely,  that  "  Things  set 
up  to  complete  a  house,  as  hearths  and  chimney-pieces,  are 
removable;  per  Holt,  Ch.  J.,  1  Salk.  368,  Poole's  Case." 
15  Vin.  Abr.  Landlord  and  Tenant,  pi.  5.  And  some  writers 
upon  the  subject,  have  cited  this  passage  as  an  authority  for 
the  proposition  laid  down  in  it.  But  this  is  a  mistake ;  in  the 
case  as  reported  in  Salkeld,  the  dictum  of  Holt,  C.J.  is  directly 
the  reverse  of  what  is  here  stated ;  after  laying  it  down  as  a 
rule  of  law,  that  fixtures  erected  by  tenants  for  the  purposes 
of  their  trade,  such  as  vats  for  soap-boilers,  &c.,  were  remov- 
able by  the  tenant  during  the  term,  he  then  states  that  there 
is  a  difference  between  such  things,  and  what  a  tenant  does  to 
complete  a  house,  as  hearths  and  chimney-pieces,  which  he 
held  not  to  be  removable.  Poolers  Case,  1  Salk.  368.  Chim- 
ney-pieces, if  ornamental,  and  may  be  removed  without  sub- 
«tantial  injury  to  the  freehold,  are  removable;  but  otherwise 
not.  Leach  v.  Thomas,  7  Car.  &  P.  328.  And  the  same, 
perhaps,  as  to  stoves  and  other  fixtures,  if  ornamental,  &c. 
Bells  also  seem  to  be  tenant's  fixtures.  See  Lyde  v.  Russell, 
I  B.  8c  Ad.  394,  ante,  p.  360.  And  a  pump,  fixed  to  an  up- 
right plank,  and  which  plank  was  fixed  to  a  wall,  at  a  distance 
of  about  four  inches  from  it,  by  an  iron  bolt  or  pin,  which 
passed  through  the  wall, — has  been  holden  to  be  removable 
by  the  tenant  who  erected  it,  the  court  saying  that  the  rule 
as  between  landlord  and  tenant  had  been  very  much  relaxed 
in  modern  times ;  Grymes  v.  Boweren,  6  Bing.  487 ;  but  in 
that  case  the  pump  could  hardly  be  called  a  fixture.  This  must 
not,  however,  be  confounded  with  the  case  of  the  common  and 
ordinary  contract  between  the  outgoing  and  incoming  tenant, 
as  to  the  sale  and  purchase  of  the  fixtures  of  a  house,  &c., 
^t  a  valuation.  That  fixtures  are  very  usually  thus  sold  by 
the  outgoing  to  the  incoming  tenant,  is  a  fact  familiar  to  all 
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persons  at  all  conversant  with  the  ordinary  mode  of  letting 
houses  throughout  the  kingdom.  And  from  this  circumstance 
it  has  been  assumed  by  some  writers,  that  articles  of  general 
utility  and  domestic  convenience,  such  as  stoves,  grates,  kit- 
chen ranges,  coppers,  &c.,  which  the  tenant  may  have  affixed 
to  the  freehold  daring  his  term,  are  exempted  by  some  rule  of 
the  common  law  from  the  general  principle  laid  down  by  all  the 
authorities,  that  all  things  fixed  to  the  freehold,  are  parcel  of 
the  freehold,  and  belong  to  the  owner  of  it.  I  believe  it  will 
be  found  that  no  such  rule  of  exemption  exists  beyond  that 
relating  to  mere  matters  of  ornament,  and  which  has  been 
already  mentioned.  If  the  decision  of  Lord  Holt,  in  Poole's 
Case,  supra,  is  to  be  depended  upon,  (and  it  has  been  deemed 
and  recognized  as  a  leading  authority  in  every  case  which  has 
been  since  decided  upon  the  subject,)  if  a  tenant  complete 
the  house  demised,  by  putting  up  the  ordinary  fixtures,  such 
as  hearths  and  chimney-pieces,  these  fixtures  belong,  not  to 
the  tenant,  but  to  the  landlord.  And  the  same,  of  course,  if 
the  tenant  put  them  up  at  any  time  during  his  term.  So,  if  a 
tenant  take  down  any  fixture,  thus  belonging  to  the  landlord, 
and  substitute  any  other  for  it,  a  fortiori  would  it  -belong  to 
the  landlord.  So,  if  instead  of  the  tenant  putting  such  fix. 
tures  in,  the  landlord  had  done  so,  in  that  case,  of  course,  they 
would  belong  to  the  landlord.  It  therefore  appears  that  there 
is  no  conceivable  case,  where  such  ordinary  fixtures  can  be  the 
property  of  the  tenant,  and  be  removable  by  him,  by  any  rule 
of  the  common  law ;  nor  can  they  become  his  property,  unless 
made  so  by  some  contract  between  him  and  his  landlord.  But 
it  seems  to  me  that  the  custom  may  be  accounted  for,  by  as- 
suming that  in  building  the  house,  or  immediately  after  it,  the 
landlord  added  these  ordinary  fixtures ;  and  afterwards  in  let- 
ting the  house,  obliged  the  tenant  to  purchase  them,  either 
at  a  stipulated  price,  or  by  valuation.  They  thus  become  the 
property  of  the  tenant,  and  he  might  sever  them,  and  reduce 
them  to  their  original  state  of  personal  chattels,  at  any  time 
during  his  tenancy ;  but  if  he  gave  up  possession  of  the  de- 
mised premises,  without  removing  the  fixtures,  they  then  again 
became  the  property  of  the  landlord.  And  as,  at  the  end  of  a 
term,  it  is  obviously  the  interest  of  the  landlord  that  the  pre- 
mises should  not  be  deteriorated  in  appearance,  by  the  removal 
of  the  fixtures,  there  is  in  general  no  difficulty  in  obtaining  his 
consent  to  their  remaining  fixed,  without  prejudice  to  the 
outgoing  tenant's  right  to  remove  them,  if  the  incoming  tenant 
shall  not  purchase  them  at  a  valuation.  If  the  incoming 
tenant  purchase  them,  then  he  has  the  same  right  his  vendor 
had ;  and  so  the  fixtures  may  be  handed  down  from  outgoing 
to  incoming  tenant,  through  a  long  series  of  lettings  of  the 
premises  containing  them.  In  this  way  the  present  custom 
may  be  accounted  for, — a  custom  having  no  validity  as  such, 
r2 
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but  merely  deriving  it  from  the  contract,  from  wliich  it  origi- 
nated. But  there  seems  to  be  no  rule  of  the  common  law, 
which  makes  them  the  property  of  the  tenant,  or  allows  of 
their  removal,  without  the  consent  of  the  landlord.  So, 
buildings  or  other  erections,  fixed  to  the  freehold,  can  never 
be  considered  tenant's  fixtures.  And  where  a  conservatory  was 
erected  on  a  foundation  of  brick  and  mortar  fifteen  inches 
deep,  and  attached  to  the  dwelling-house  by  eight  cantilivers,  let 
in  nine  inches  into  the  wall  of  the  house,  and  which  bore  the 
rafters  of  the  conservatory ;  on  the  foundation  was  imbedded 
a  sill,  and  on  the  sill  was  erected  the  frame-work,  which  was 
covered  with  slates ;  the  conservatory  was  paved  with  Portland 
stone,  connected  with  the  parlour  chimney  by  a  flue,  and  two 
doors  from  the  house  opened  into  it,  one  from  the  dining- 
loom,  the  other  from  the  library :  the  tenant  becoming  bank- 
rupt, his  assignees  removed  and  sold  this  conservatory,  and 
thereupon  the  lessor  commenced  an  action  on  the  case  as  for 
waste  against  them ;  and  for  the  assignees  it  was  contended 
that  as  this  was  matter  of  ornament,  the  lessee,  who  had 
erected  it,  might  have  removed  it,  and  the  assignees  of  course 
had  the  same  right;  but  the  court  were  clearly  of  opinion  that 
neither  the  tenant  nor  his  assignees  had  any  such  right ;  no 
decided  case  or  other  authority  had  ever  extended  the  exemp- 
tion in  favour  of  tenant's  fixtures  so  far.  Buckland  v.  Butter- 
Jield  et  al.,  2  Brod.  &  B.  54.  So,  where  a  tenant,  not  a  gar- 
dener by  trade,  claimed  the  right  of  removing  a  border  of  box. 
which  had  been  planted  by  himself  on  the  demised  premises, 
it  was  holden  that  he  could  not  legally  do  so,  unless  there  were 
some  stipulation  in  the  agreement  between  him  and  his  land- 
lord to  that  eflfect.  Empson  v.  Soden,  4  B.  &  Ad.  655.  But 
posts  and  rails  have  been  holden  to  be  removable ;  Fitzher- 
bert  V.  Shaw,  1  H.  BL  258 ;  so,  a  wooden  stable  standing  oa 
blocks  or  rollers,  has  been  holden  to  be  removable.  Id.,  but 
this  latter  in  fact  was  not  a  fixture. 

The  exemption  of  tenant's  fixtures  from  the  general  rule  of 
law  as  things  fixed  to  the  freehold,  may  be  enlarged  or  con- 
trolled by  express  stipulation  between  the  parties ;  if  by  the 
lease,  the  tenant,  at  the  determination  of  his  tenancy,  may  re- 
move all  things  which  he  may  have  fixed  to  the  demised  pre- 
mises during  his  tenancy,  of  course  he  may  do  so ;  and  on  the 
other  hand,  his  common  law  right  may  be  narrowed,  or  alto- 
gether taken  from  him,  by  the  express  terms  of  the  demise. 
And  in  all  cases  where  the  express  terms  of  the  lease  or  agree- 
ment between  the  parties,  add  to  or  lessen  the  common  law 
rights  of  either  party,  the  lease  or  agreement  shall  be  deemed 
to  supersede  and  exclude  the  rule  of  the  common  law  upon  the 
subject,  so  far  as  the  one  is  inconsistent  or  incompatible  with 
the  other.  Where  the  tenant  covenanted  to  yield  up,  at  the 
expiration    of  the   term,   all   erections    and   improvements 
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erected,  made  or  set  up  during  the  term, — ^this  covenant  was 
•  holden  to  be  broken  by  the  removal  of  the  sashes  and  frame- 
work of  a  greenhouse  erected  by  the  tenant  during  the  term, 
the  framework  of  which  was  laid  and  embedded  in  mortar  on 
walls  built  for  the  purpose  of  receiving  it.  West\.  Blakeway, 
2  Man.  &  Gr.  129.  In  this  last  case,  which  was  an  action  of 
covenant  by  the  executors  of  the  lessor,  for  breach  of  the 
above  covenant,  the  defendant  pleaded  that  it  was  agreed 
between  him  and  the  lessor,  that  if  he  the  defendant  would 
erect  such  a  greenhouse,  he  should  be  at  liberty  to  take  it 
down  and  remove  it  at  the  end  of  his  term,  provided  no  injury 
should  thereby  be  done  to  the  premises,  and  that  he  confiding 
in  the  promise  of  the  lessor,  erected  the  greenhouse  accord- 

1  ngly,  and  at  the  end  of  the  term  removed  the  sashes  and 
framework  of  it,  doing  no  injury  thereby  to  the  premises :  this 
plea  was  holden  bad,  on  a  motion  for  judgment  non  obstante 
veredicto,  for  the  verbal  consent  of  the  lessor  could  be  no 
answer  to  a  breach  of  a  covenant  under  seal.  Id.  So,  a 
covenant  to  keep  in  repair  the  premises  demised,  and  all  erec- 
tions, buildings  and  improvements  erected  thereon  during  the 
term,  and  yield  up  the  same  so  repaired,  &c.  at  the  end  of 
the  term, — was  holden  to  be  broken,  by  the  removal  of  a 
veranda,  erected  during  the  term,  the  lower  part  of  which  was 
afiUxed  to  the  ground  by  means  of  posts.    Penry  v.  Brown, 

2  Stark.  403. 


Section  III. 

Trade  Fixtures. 

Trade  fixtures,  or  things  fixed  to  the  freehold  by  the  tenant 
for  the  purposes  of  his  trade,  during  his  term,  are  exceptions 
to  the  general  rule,  that  all  things  fixed  to  the  freehold  are  to 
be  deemed  parcel  thereof,  and  vest  in  the  landlord.  Thus  vats 
erected  by  a  soap-boiler  during  his  tenancy,  though  fixed  to 
the  freehold,  have  been  holden  to  belong  to  him  as  tenant,  and 
to  be  removable  by  him ;  and  where  such  a  vat  was  seized  by 
the  sheriff,  and  removed  and  sold,  under  a  fieri  facias  against 
the  tenant,  and  the  landlord  brought  an  action  on  the  case 
against  the  sheriff.  Holt,  C.  J.,  held  that  the  action  would  not 
lie :  the  tenant,  by  the  common  law,  independently  of  all  cus- 
tom of  trade,  might  remove  the  vats  fixed  to  the  freehold  by 
him  for  the  purposes  of  his  trade ;  and  whatever  he  could  re- 
move, the  sheriff  might'seize  and  sell  under  the  writ.  Poole's 
Case,  1  Salk.  368.  So,  machinery,  set  up  by  the  tenant, 
though  fixed  to  the  freehold,  may  be  removed  by  the  tenant, 
or  by  his  assignees  if  he  become  bankrupt.  Trappes  v.  Harter, 
2  Cr.  &M.  153.    Even  where  a  tenant  erected,  upon  a  brick 
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foundation,  let  into  the  ground,  and  with  a  hrick  chimney  be- 
longing to  it,  a  superstructure  of  wood,  which  he  had  brought 
from  another  place,  where  he  had  carried  on  the  business  of  a 
varnish  maker,  and  in  this  wooden  building  the  tenant  manu.- 
factured  his  varnish :  it  was  holden  that  he  had  a  right  to 
remove  it  at  any  time  during  his  possession  as  tenant.  Peri" 
ion  y,.Robart,  2  East,  88.  And  where  a  windmill  was  of  wood,, 
with  a  brick  foundation,  but  the  wood  work  was  not  inserted 
into  the  brick  foundation,  but  merely  rested  upon  it  by  its  own 
weight  alone,  and  no  part  of  the  machinery  touched  either  the 
foundation  or  the  ground :  this  was  holden  not  to  be  affixed  to 
the  freehold  at  all,  or  parcel  of  it.  R.  v.  Otletf,  1  B.  &  Ad. 
161.  So,  where  certain  upright  shafts,  called  jibs,  worked  in 
sockets  above  and  below  (called  caps  and  steps)! set  in  timber 
which  was  fixed  to  the  freehold,  but  the  jibs  could  be  easily 
removed  without  doing  any  injury  to  the  freehold ;  these  were 
holden  not  to  be  fixtures,  and  that  the  tenant  was  entitled  to 
them,  and  might  maintain  trover  for  them,  even  after  the  ex< 
pifation  of  his  tern),  and  after  he  had  quitted  possession. 
Davis  et  al,  v.  Jones  et  al,  2  B,  8f  A.  165.  But  if  the 
machinery,  &c.  used  by  the  tenant  for  the  purposes  of  his  trade, 
have  not  been  set  up  bj  him,  but  by  his  landlord  or  a  former 
^enapt,  he  has  of.  course  no  right  to  remove  them,  nor  can 
they  be  taken  iu  execution  at  the  suit  of  any  of  his  creditors. 
Farrant  v.  Thompson,  5  B.  &  Ad,  826'.  So  where  a  windmill  of 
wood,  on  a  brick  foundation,  was  mortgaged  by  the  occupier,, 
it  was  holden  that  it  could  not  be  taken  in  execution  at  the 
suit  of  one  of  his  creditoff . .  Steward  v.  Lombe,  1  Brad,  &  B. 
506. 

This  exemption  of  trade  fixtures,;  from  the  general  rule 
already  mentioned  as  to  things  fixed  to  the  freehold,  may  be 
materially  affected  by  any  express  contract  between  the  parties. 
Where  the  lease  contamed  a  covenant  to  yield  up  in  repair,  at 
the  expiration  of  the  lease,  all  buildings  which  should  b^ 
erected  on  the  demised  premises  during  the  term, — ^this  was 
holden  to  include  buildings  erected  by  the  tenant  for  the  use 
of  his  trade,  if  let  into  the  soil,  or  otherwise  fixed  to  the  free- 
hold, but  not  those  which  rested  merely  on  blocks  or  pattens* 
Nay  lor  v.  Collinge,  1  Taunt,  19.  And  where  the  lease  of  a 
mill,  contained  a  covenant  on  the  part  of  the  lessee,  to  deliver 
up  the  premises  at  the  end  of  the  term  in  good  repair,  together 
with  all  "  locks,  bolts,  bars,  and  all  other  fixtures,  fastenings 
and  improvements,"  which  should  at  any  time  during 
the  term  be  erected,  set  up,  or  fixed  upon  the  premises,— it 
was  holden  that  millstones,  which  the  tenant  had  set  up,  were 
"improvements'*  within  the  meaning  of  the  covenant,  and 
therefore  could  not  be  removed  by  him  at  the  end  of  the  term; 
although  were  it  not  for  the  covenant,  it  would  have  been 
otherwise.    Marten'  v.  Bradley,  9  Bing.  24.    So  where  a  lease- 
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vas  granted  of  a  piece  of  ground  for  a  term  of  years,  and  the 
lessee  built  two  lime  kilns  upon  it,  for  the  purposes  of  his  trade 
as  a  lime  burner ;  and  afterwards  and  during  the  term,  the 
lessee  took  a  new  lease  of  the  premises,  and  of  the  wharfs  and 
buildings  erected  and  built  thereon,  in  which  lease  he  cove- 
nanted to  repair,  uphold  and  maintain  the  piece  of  ground, 
erections  and  buildings,  wharfs,  cranes  and  ponds,  and  the 
hedges,  &c.  belonging  to  the  premises,  and  the  said  premises, 
80  repaired,  upheld  and  maintained,  to  leave  and  yield  up  at 
the  end  of  the  term ;  about  four  years  before  the  expiration  of 
the  second  term,  the  tenant  pulled  down  the  lime  kilns,  and 
after  the  end  of  the  term,  the  landlord  brought  an  action  of 
covenant  against  him  for  doing  so :  the  court  held  that,  sup- 
posing these  lime  kilns  were  buildings  whicii  might  have  been 
lemoved  by  the  tenant,  independently  of  the  covenant  i&  the 
second  lease,  (and  which  was  doubtful),  yet  as  he  had,  after 
building  them,  accepted  a  lease  of  the  premises  and  all  the 
buildings  and  erections  thereon,  (including  the  very  buildings 
in  question),  and  had  covenanted  to  repair  them,  and  leave 
and  yield  them  up  in  repair  at  the  end  of  the  term,  he  was 
liable  on  his  covenant  for  not  doing  so.  Thresher  v.  East  Lon- 
don fVater-wcrks  Company,  2  B.  &  C.  608. 


Section  IV. 

Farm  Fixtures. 

A  tenant  of  a  farm,  is  not  entitled  to  the  exemption  for  his 
farm  fixtures,  or  those  things  which  he  may  have  fixed  to  the 
freehold  for  agricultural  purposes,  which  a  tenant  in  trade 
enjoys  with  respect  to  things  so  fixed  for  the  purposes  of  his 
trade.  And  therefore,  where  the  tenant  of  a  farm  erected,  at 
his  own  expense  and  for  the  necessary  and  more  convenient 
occupation  of  his  form,  a  beast  bouse,  fuel  house,  cart  house, 
carpenter's  shop,  pump  house,  and  foldyard  wall,  which  build- 
ings were  of  brick  and  mortar,  let  about  a  foot  and  a  half  into 
the  ground,  and  tiled ;  the  carpenter's  shop  was  closed  in,  but 
the  others  were  open  in  front,  and  supported  on  pillars  of 
brick ;  previously  to  the  expiration  of  the  lease,  the  defendant 
pulled  down  all  these  buildings,  levelled  the  foundations,  and* 
left  the  premises  in  precisely  the  same  state  as  he  found  them, 
and  the  landlord  thereupon  brought  an  action  on  the  case  ia 
the  nature  of  waste  against  him  for  doing  so :  the  court  held 
that  the  defendant  had  no  right  to  take  away  these  erections ;, 
no  case  had  as  yet  gone  the  length  of  establishing,  that  build- 
ings subservient  to  the  purposes  of  agriculture,  as  distin- 
guished from  those  of  trade,  have  been  removable,  either  by* 
the  executor  of  tenant  for  lUe,  or  by  the  tenant  himself  whoi 
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built  them ;  Ld.  Ken  yon,  indeed,  in  delivering  his  judgment  in 
Penton  v.  Robart,  2  East,  88,  extends  the  indulgence  of  the  law 
to  the  erection  of  greenhouses  and  hothouses  by  nurserymen, 
and,  by  implication,  to  buildings  by  all  other  tenants  of  land ; 
but  there  was  certainly  no  decided  case,  nor  any  recognized 
opinion  or  practice  on  either  side  of  Westminster  Hall,  to 
warrant  such  an  extension.  Elwes  v.  Maw,  3  East,  28.  But 
where  the  tenant  of  a  farm  erected  a  wooden  barn,  upon  a 
foundation  of  brick  and  stone,  the  foundation  being  let  into  the 
ground,  but  the  barn  merely  resting  upon  the  foundation,  and 
confined  there  by  its  own  weight  alone : — it  was  holden  that 
he  might  remove  it,  or  he  might  maintain  trover  against  any 
person  converting  it,  even  after  the  expiration  of  his  term,  and 
after  he  had  quitted  possession ;  for  this  barn,  resting  merely 
on  the  brickwork,  and  not  fixed  to  it  otherwise  than  by  its 
own  weight,  was  not  a  fixture  at  all.  Wansbrough  v.  Merton, 
4  Ad.  &  El.  884.  So,  a  wooden  stable  on  blocks  or  rollers,  see 
Fitzherbert  v.  Shaw,  2  H.  Bl.  258,  ante,  p.  364,  or  any  wooden 
building  on  blocks  or  pattens,  see  Naylor  v.  ColUnge,  1  Taunt. 
19,  ante,  p.  3(^6,  and  not  otherwise  fixed  to  the  freehold,  are 
not  deemed  fixtures,  and  may  be  removed  by  the  tenant  at  any 
time. 


Section  V. 

Right  to  Fixtures,  by  Representatives. 

Heir  or  executor."]  The  general  rule  is,  that  he  who  is  enti- 
tled to  the  land,  is  entitled  to  everything  fixed  to  it.  Where 
therefore  a  person  dies  possessed  of  a  term  for  years  in  land, 
everything  fixed  to  the  land,  as  well  as  the  term  itself,  go  to 
his  executors  or  administrator.  If  he  die  seised  of  an  estate  in 
fee,  the  general  principle  is,  that  the  land  and  everything  fixed 
to  it,  shall  go  to  the  heir.  But  if  a  trade  be  carried  on  upon 
the  land,  then  the  vats,  machinery,  &c.  erected  for  the  pur- 
poses of  the  trade,  will  go  to  the  executor,  the  land  itself  to 
the  heir.  With  respect  to  this,  however,  a  distinction  is 
taken :  every  instrument,  engine  or  utensil,  fixed  to  the  free- 
hold, as  a  means  for  enjoying  the  benefit  of  the  inheritance, 
shall  go  to  the  heir,  and  not  to  the  executor ;  but  every  such 
instrument,  engine  or  utensil  fixed  to  the  freehold  solely  for 
the  purposes  of  a  trade  which  the  deceased  carried  on,  goes  to 
the  executor,  not  to  the  heir.  Thus  where  the  owner  of  the 
fee,  having  salt  springs  upon  his  estate,  erected  salt  pans  of 
iron,  fixed  to  the  earth  by  mortar,  with  furnaces  under  them, 
for  the  purpose  of  deriving  profit  from  the  salt  springs,  and  he 
also  erected  houses  for  the  workpeople,  and  in  this  manner  he 
realized  a  profit  from  his  salt  springs  of  about  8/.  a  week ;  and 
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"upon  his  death,  it  became  a  question  'whether  the  executor,  or 
the  heir  at  law,  should  have  the  salt  pans :  the  court  of  King's 
Bench  held  that  the  heir  was  entitled  to  them ;  the  deceased 
had  erected  them  as  a  means  of  enjoying  his  inheritance,  and 
without  them  the  heir  could  not  enjoy  it, — ^the  salt  springs, 
and  the  houses  erected  by  the  deceased,  would  be  useless; 
whereas  if  they  were  to  go  to  the  executor,  he  would  be  at  the 
•  expense  of  removing  them,  and  then  they  would  sell  merely  for 
old  iron.  Lawton  v.  Salmon,  1  H.  BL  259,  n.  But  all  erections 
.  upon  land,  for  the  purpose  of  carrying  on  a  trade,  and  not  for 
the  purpose  of  thereby  enjoying  the  inheritance,  go  to  the 
executor,  and  not  to  the  heir. 

Remainderman  or  executor  of  tenant  for  life.']  The  general 
rule  in  this  case,  as  in  the  case  between  heir  and  executor,  is, 
that  all  things  fixed  to  the  freehold,  pass  with  the  freehold  to 
the  remainderman,  upon  the  death  of  the  tenant  for  life.  But 
the  law  is  more  fevourable  to  the  executor  in  this  case,  than 
in  the  other;  for  not  only  is  the  executor,  in  this  case,  en- 
titled to  all  things  fixed  to  the  freehold  solely  for  the  purposes 
of  trade,  but  he  is  also  entitled  to  them  in  those  mixed  cases, 
where  the  tenant  for  life  has  erected  such  fixtures,  for  the 
purpose  of  enjoying  the  profits  of  the  land  by  means  of  carry- 
ing on  a  trade.  And  therefore  where  the  tenant  for  life  erected 
an  engine,  for  the  purpose  of  working  a  colliery  upon  the 
land,  Ld.  Hard  wick,  C,  held  that  the  executor  of  the  tepant 
for  life  was  entitled  to  it.  Lawton  y.  Lawton,  1  Atk,  13.  Ld. 
Dudley  v.  Ld.  fVard,  Amb,  113.  See  the  Judgment  of  Ld, 
Ellenborough,  C.  J.,  in  Elwes  v.  Maw,  3  East,  50. 

In  case  of  execution  against  the  tenant.']  If  a  writ  of  fieri 
facias  is  sued  out  against  a  tenant,  the  sheriff  may  seize,  re- 
move and  sell  all  fixtures,  which  the  tenant  himself  might  re- 
move during  his  term.  Therefore  where  a  fieri  facias  issued 
against  a  soap-boiler,  it  was  holden  that  the  sheriff  might  re- 
move vats  which  the  defendant  had  fixed  to  the  freehold  for 
the  purposes  of  his  trade.  Poole's  Case,  1  Salk,  368.  But  the 
sheriff  cannot  seize  them,  after  the  tenancy  is  at  an  end,  and 
the  landlord  has  obtained  possession.  Minshall  v.  Lloyd, 
2  Mees.  &  W.  450.  So,  machinery  which  had  been  set  up  by 
the  landlord,  cannot  be  taken  in  execution  under  a  writ  of 
fieri  facias  against  the  tenant,  although  the  tenant,  without 
the  assent  or  knowledge  of  the  landlord,  had  previously  severed 
them.  Farrant  v.  Thompson,  5  B,S^A.  826.  So,  if  they  have 
been  mortgaged  by  the  tenant,  they  cannot  be  taken  in  execu- 
tion for  his  debt.    Steward  v.  Lombe,  1  Brod.  &  J3.  506. 

So,  where  tenant  in  fee  is  in  possession,  the  sheriff,  under  a 
fieri  facias  against  him,  may  seize,  remove  and  sell  all  fixtures 
which  would  go  to  the  executor  and  not  to  the  heir,  but  not 
r  3 
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those  to  which  the  heir  would  be  entitled.  And  therefore 
where  the  owner  of  the  fee  built  a  house  upon  it,  and  fixed 
certain  fixtures  in  it,  namely,  set  pots,  ovens,  and  ranges :  it 
was  holden  that  the  sheriff  could  not  seize  these  under  a  fieri 
facias  against  the  owner  of  the  fee,  for  they  were  fixtures 
which  would  go  to  the  heir,  not  to  the  executor.  Wvnn  v. 
ifigi%  ei  al.,  5  B.&A,  625. 

But  a  landlord  cannot  distrain  fixtures  for  rent;  Danbyy. 
Harris,  1  Q.  B,  895 ,10  Law  /.,  294,  qb.;  not  even  those  which 
the  tenant  would  be  entitled  to  remove.  Id,,  and  see  ante, 
p.  115. 

In  the  case,  of  the  bankruptqf  of  the  tenant."]  If  the  tenant 
become  bankrupt,  his  assignees  will  be  entitled  to  all  those 
fixtures  which  the  bankrupt  might  by  law  remove  during  his 
tenancy.  And  therefore  if  a  tenant  be  entitled  to  trade 
fixtures,  (see  ante,  p.  365,)  his  assignees  may  remove  and  sell 
them.  Trappes  v.  Harter^  2  Cr,  &  M.  153.  But  fixtures 
are  not  goods  and  chattels  within  that  section  of  the  bankrupt 
Act,  (6  G,  4,  c.  16,  s,  72,)  which  vests  in  the  assignees  all 
goods  and  chattels  in  the  bankrupt's  possession,  order  or  dis- 
position, at  the  time  he  becomes  bankrupt.     Exp.  Wilaon, 

4  Deac.  &  Ch.  143.  Exp.  Spicer,  3  Mont.  &  Ayr.  213.  Ex  p. 
Lloyd,  I  Id,  494.  Exp,  Belcher,  2  Id.  160.  Exp.  Snusrt, 
2  Id.  60.  Boydell  v.  Mc  Michael,  1  Cr.  M.  &  R.  177.  And 
therefore  fixtures  in  his  possession,  which  belong  to  his  land- 
lord, and  which  he  could  not  legally  remove,  do  not  pass  to  his 
assignees.    Hem  v.  Baker,  9  East,  215.    Coombs  v.  Beaument, 

5  S.  &  Ad.  72. 

Where  the  owner  of  the  fee  becomes  bankrupt,  the  assignees 
are  of  course  entitled  to  all  fixtures  to  which  the  bankrupt  is. 
entitled,  for  they  are  entitled  to  the  land  itself. 


Section  VI. 

Actions  for  or  in  relation  to  Fixtures. 

By  landtord,]  If  the  lessee  remove  fixtures  belonging  to  the 
landlord,  the  latter  may  recover  damages  against  him  in  an 
action  on  the  case  in  the  nature  of  waste.  See  ante,  p.  359. 
Or  he  may  maintain  trover  against  the  tenant  or  any  other 
person,  who  after  severance  of  the  fixtures,  converts  them  to 
his  own  use.  And  therefore  where  a  mill  and  machinery  were 
let  to  a  tenant,  and  he,  without  the  permission  of  his  landlord, 
severed  the  machinery  from  the  mill,  and  it  was  afterwards 
seized  by  the  sheriff  under  a  writ  of  fieri  facias  against  the 
tenant,  and  sold :  it  was  holden  that  the  landlord  might  main- 
tain trover  for  the  value  of  the  machinery  seized  and  sold» 
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against  the  person  vrho  purchased  it  of  the  sheriff;  the 
machinery  had  been  parcel  of  the  inheritance,  and  the  instant 
it  was  seyered,  it  became  the  property  of  the  reversioner ;  and 
as  the  sheriff  had  therefore  wrongfully  taken  the  property  of 
the  reversioner  under  a  fi.  fa,  against  the  tenant,  he  could 
acquire  no  title  by  his  wrongful  act,  and  could  convey  none  to 
the  purchaser.    Farrant  v.  Thompson,  5  B.  Be  A.  826. 

By  tenant.']  Where  the  tenant  is  wrongfully  dispossessed  of 
fixtures  belonging  to  him,  if  they  be  still  fixed  to  the  freehold, 
he  cannot  maintain  trover  for  them,  for  until  severance  they 
are  not  goods  and  chattels;  Mackintosh  v.  Trotter  et  al., 
3  Mees.  &  fT.  184 ;  the  proper  form  of  action  is  trespass.  And 
therefore  where  a  fiat  in  bankruptcy  was  sued  out  against  the 
tenant,  under  which  the  term  in  certain  premises  which  he 
had  occupied,  together  with  the  fixtures,  were  sold  by  his  as- 
signees in  one  lot  to  the  same  person,  and  the  fixtures  were  not 
severed :  the  court  held  that  he  could  not  maintain  trover 
against  the  assignees  for  the  fixtures ;  they  were  still  parcel  of 
the  freehold,  and  could  not  be  the  subject  of  an  action  of 
trover.  Id.  But  if  they  be  severed,  Dalton  v.  JVhittem  et  al.^ 
12  Law  J.,  55,  qb. ;  and  see  Farrant  v.  Thompson,  supra,  or  if 
they  be  things  which  are  not  really  fixed  to  the  freehold,  Davis 
et  al.  y.  Jones  et  al,,  2  B.8c  A.  165,  trover  will  lie  for  them ; 
and  if  by  mistake  they  be  named  "  fixtures"  in  the  declara- 
tion, this  will  not  be  material  after  verdict.  Sheen  et  al.  \, 
Richie  et  al.,  5  Mees.  &.  fV.  175.  And  on  the  other  hand,  in 
trespass  for  taking,  severing  and  removing  fixtures,  as  a  distress 
for  rent,  where  the  declaration  named  them  "  goods,  chattels 
and  effects,"  it  was  holden  to  be  sufficient  after  verdict.  Pitt 
Y.  Shew  et  al.,  AB.&A.  206. 

By  assignee,  mortgagee,  Sfc."]  The  assignee  of  the  reversion 
may  maintain  the  same  form  of  action,  and  in  the  same  cases, 
as  the  lessor ;  and  the  assignee  of  the  term,  the  same  as  the 
lessee.  And  where  a  tenant  mortgaged  his  term,  but  v^as  al- 
lowed to  remain  in  possession,  and  upon  his  becoming  bank-> 
rupt,  his  assignees  ^vered  and  sold  the  fixtures  which  were 
upon  the  demised  premises^  some  of  them  landlord's  fixtures, 
and  some  tenant's  fixtures,  and  damaged  the  premises  in  re- 
moving them :  it  was  holden  that  the  bankrupt  as  mortgagor 
in  possession,  was  tenant  to  the  mortgagee,  so  as  to  make  the 
mortgagee  a  reversioner,  and  therefore  that  the  latter  might 
maintain  an  action  against  the  assignees  of  the  bankrupt  for 
the  injury  done  to  his  reversion  by  severing  the  fixtures :  there 
was  also  a  count  in  trover  for  the  fixtures,  and  it  was  objected 
that  the  bankrupt  was  under  covenant  to  his  landlord  to  yield 
up  at  the  end  of  the  term  all  *'  fixtures  and  things  "  to  the 
messuage  belonging  or  to  belong,  and  all  the  fixtures  therefore 
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being  the  landlord's,  trover  would  not  lie  for  them,  either  by 
the  bankrupt  or  his  mortgagee ;  but  the  court  held  that  the 
tenant  or  his  assignee  of  the  term  had  a  right  to  bring  trover 
for  the  fixtures  during  the  term,  whatever  might  be  the  rights 
of  the  landlord  when  the  term  should  be  at  an  end.  Hitch- 
man  v.  Walton,  4  Mees.  &  W,  409.  But  where  the  lessee  of  a 
house,  containing  fixtures,  mortgaged  his  term  witheut  men- 
tion of  the  fixtures,  and  afterwards  assigned  the  premises  and 
all  his  estate  and  effects  to  trustees  for  the  benefit  of  his 
creditors,  and  the  trustees  being  in  treaty  for  the  sale  of  the 
fixtures,  the  mortgagee,  whose  principal  and  interest  were  due, 
took  forcible  possession  of  the  house,  and  refused  on  demand 
to  deliver  up  the  fixtures  :  the  trustees  having  brought  trover 
for  the  fixtures,  the  court  held  that  it  would  not  lie  ;  for  the 
defendant  being  in  possession  of  the  realty,  to  which  they  were 
fixed,  his  refusal  to  sever  and  give  them  up,  could  not  be 
deemed  a  conversion.  Longstaffe  el  al.  v.  Meagoe,  2  Ad.  & 
El.  167. 

By  vendor  against  vendee."]  Where  fixtures  are  sold  and  pos- 
session given  to  the  vendee,  an  action  of  indebitatus  assumpsit, 
or  debt  on  simple  contract,  will  lie  for  the  price.  See  Salmon 
V.  Watson,  4  Moore,  73.  But  if  they  be  still  fixed  to  the  free- 
hold, they  should  not  be  described  as  "  goods  "  sold  and  de- 
livered, for  they  are  not  so,  and  the  plaintiff  cannot  recover 
under  such  account;  Lee  v.  Risdon,  7  Taunt,  188.  Clarke  et 
al.  V.  Bvlmer  et  al.,  11  Mees.  &  W.  243.  Nutt  v.  Butler, 
5E8p.  176;  they  should  be  described  as  fixtures,  or  by  such 
appropriate  name  as  is  applicable  to  them.  And  on  the  other 
hand,  if  they  be  severed  from  the  freehold,  they  should  not  be 
described  as  fixtures ;  although  this  would  be  holden  sufiScient 
after  verdict.  But  where  by  an  agreement  between  A.  and  B., 
B.  was  to  accept  of  the  assignment  of  the  lease  of  a  farm  from 
A.,  and  was  to  take  the  fixtures  and  crops  at  a  valuation ;  and 

B.  was  let  into  possession  of  the  fixtures,  and  the  crops  were 
valued  to  him,  but  the  lease  was  not  assigned  :  it  was  holden 
that  under  these  circumstances,  indebitatus  assumpsit  would  not 
lie  tor  the  price  of  the  fixtures  and  crops,  but  the  plaintiff 
ought  to  have  declared  specially  upon  the  agreement.  Neale 
v.  Viney,  1  Camp,  471.  Where  a  freehold  mansion-house  was 
sold  by  public  auction,  without  any  stipulation  on  the  part  of 
the  vendor  that  the  fixtures  were  to  be  taken  and  paid  for 
separately,  and  the  vendee,  who  had  paid  the  purchase-money, 
entered  into  possession  under  the  conveyance :  it  was  holden 
that  the  fixtures  in  the  house,  passed  to  the  vendee  under  the 
conveyance,  and  that  the  vendor  could  not  maintain  any 
action  in  respect  of  them.      Colegrave  v.  Dios  Santos,  2  B.  8c 

C.  76. 

Where  A.  occupied  a  house  as  tenant  to  B.,  in  which  there 
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were  certain  fixtures  which  A.  had  purchased  on  entering  the 
house,  and  which  he  had  aright  to  remove  during  his  tenancy; 
and  a  few  days  before  the  tenancy  expired.  A.,  at  B.'s  request, 
agreed  not  to  remove  the  fixtures,  B.  agreeing  to  take  them  at 
a  valuation  to  be  made  by  two  brokers ;  thereupon  A.,  at  the 
expiration  of  the  term,  delivered  up  possession  of  the  premises, 
with  the  fixtures,  to  B.,  and  the  valuation  by  the  brokers  was 
made  on  the  day  following ;  in  an  action  of  indebitatus  as- 
sumpsit as  for  the  price  and  value  of  fixtures  bargained  and 
sold,  and  sohl  and  delivered,  the  court  held  that  the  plaintiff 
was  entitled  to  recover ;  it  was  not  a  sale  of  an  interest  in 
land  within  the  fourth  section  of  the  statute  of  frauds,  so  as 
to  render  a  memorandum  in  writing,  signed  by  the  parties,  ne- 
cessary.   HaUen  v.  Runder,  1  Cr.  M,  ft  R.  266. 
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%*  The  words  in  italics  refer  to  the  Forms  of  Pleadings. 


Abatement  by  commoners,  of  encroachment  on  common,  &c.^ 
354  :  in  what  cases,  as  against  the  lord,  354 ;  and  as 
against  strangers,  354. 

Abatement  of  rent,  none,  on  account  of  hoase  being  burnt 
down,  173.    See  "Apportionment  of  Rent." 

Acceptance  of  new  lease,  where  a  surrender  in  law  of  the  old, 
82. 

AccejJtance  of  rent,  where  evidence  of  a  tenancy  from  year  to 
year,  9,  65,  86,  IOC,  107  ;  where  a  confirmation  of  a  void- 
able lease  by  tenant  in  tail,  8,  9 ;  where  a  waiver  of  a 
forfeiture,  97,  100;  when  not,  98. 

Acceptance  of  assignee  of  term  or  under-lessee  as  tenant,  a 
defence  in  debt  for  rent  against  the  lessee,  146,  or  in  an 
action  for  use  and  occupation,  149 — 156 ;  but  not  in  cove- 
nant, 146. 

Accord  and  satisfaction,  where  pa3rment  after  the  day  may  be 
pleaded  as,  in  covenant  for  rent,  147. 

Acknowledgment  by  tenant  of  the  title  of  a  stranger,  does  not 
prevent  him  from  afterwards  disputing  it,  220. 

Act  of  ownership,  by  lessor,  when  a  determination  of  tenancy 
at  will,  216. 

Action  of  assumpsit,  by  landlord  against  tenant,  on  express 
contracts,  188 ;  on  implied  contracts,  189,  192,  194, 195, 
335;  on  custom  of  the  country,  190,  191;  for  use  and 
occupation,  148,  declaration,  150.  By  tenant  against  land- 
lord, on  contracts  express  or  implied,  283,  335.  By  land- 
lord or  tenant  for  fixtures,  372.   See  "  Assumpsit." 

Action  on  the  case,  for  pound  breach  or  rescue,  138 ;  for 
waste,  197,  201,  declaration,  204,  205  ;  for  removing 
fixtures,  370 ;  for  breach  of  custom  of  the  country,  190, 
191 ;  by  landlord  against  the  sheriff,  244,  &c.  By  tenant 
against  the  landlord,  for  a  wrongful  or  irregular  distress, 
302 — ^330 ;  for  allowing  him  to  be  distrained  on  for  rent 
by  head-landlord,  334.  By  tenant  for  disturbance  of 
common,  345.  Evidence  under  the  general  issue,  in 
action  on  the  case,  246.    See  "  Case." 
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Action  of  covenant,  by  landlord  against  lessee,  for  non-pay- 
ment of  rent,  146;  for  not  repairing,  174 ;  in  other  cases, 
178.  By  tenant  against  landlord,  for  breach  of  covenant 
generally,  269 ;  for  breach  of  covenant  for  title,  272,  or 
for  quiet  enjoyment,  276.  By  or  against  assignee,  70, 
71,  185.  186.     Venue,  140. 

Action  for  penalty,  by  party  grieved,  pleading  and  evidence 
in,  212. 

Action  of  debt,  for  rent,  139;  for  use  and  occupation,  148; 
for  double  rent,  for  holding  over,  212  ;  for  double  value, 
for  holding  over,  207 ;  on  recognizance  of  bail  in  eject- 
ment, "where  to  be  brought,  224 ;  for  fixtures,  372 ;  by 
and  against  assignee,  70,  71.    Venue,  140. 

Action,  estate  determined  by,  who  entitled  to  emblements,  341. 

Action,  in  relation  to  fixtures,  370:  by  landlord,  370;  by 
tenant,  371 ;  by  assignee,  mortgagee,  &c.,  371 ;  by  vendor 
against  vendee,  372. 

Action  against  justices,  none,  for  order  to  deliver  possession 
of  premises  to  landlord,  230. 

Action,  right  of,  discharged  only  by  release,  &c.,  313. 

Action  of  trespass,  by  landlord  after  entry,  214,  331  ;  by 
tenant,  237,  343;  for  fixtures,  371;  for  distraining  for 
fixtures,  316,  or  implements  of  trade,  316;  for  distraining 
after  tender,  3 1 8 ;  for  remaining  on  the  premises  an  unrea- 
sonable time  after  distraining,  320,  321 ;  but  not  for  sell- 
ing a  distress  without  appraisement,  324.  Covenant  for 
landlord  to  be  at  liberty  to  bring  trespass  in  the  name  of 
his  tenant,  against  persons  trespassing  on  the  demised 
premises  in  pursuit  of  game,  53.  Trespass  by  lord  of 
manor,  for  surcharge  of  common,  345. 

Action  of  trespass  for  mesne  profits,  231.  See  "  Trespass  for 
mesne  profits." 

Action  of  trover,  for  fixtures,  by  landlord,  370;  by  tenant, 
371 ;  by  assignees,  &c.,  371. 

Actual  entry  upon  land,  by  lessor,  when  not  necessary,  96 ; 
by  lessee,  how  far  necessary,  and  its  eflfect,  41. 

Additional  rent  for  ploughing  up  meadow,  &c.,  covenant  to 
pay,  48;  may  be  distrained  for,  107. 

Administration  cum  testamento  annexo,  in  what  cases  it  deter- 
mines the  title  of  an  executor  who  has  refused  probate, 
1 1 ;  in  what  cases  necessary,  before  an  administrator  of 
an  executor  can  sue,  208. 

Administrator,  may  grant  leases,  1 1 ;  in  what  cases  bound  by 
covenants,  102;  in  what  cases  entitled  to  rent,  32,  and 
he  may  distrain  for  it,  109,  110,  112,  287  ;  in  what 
cases  he  may  be  distrained  upon,  110;  action  for  use 
and  occupation  against,  150;  action  of  covenant  against, 
.  182,  as  assignee  of  the  term,  185;  case  in  the  nature  of 
waste  against,  203;    action  for  double  value  by,  208; 
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case  by,  against  the  sheriff,  for  not  paying  rent  under 
an  execution  against  sheriff,  253 ;  replevin  by  or  against, 
287;  avowry  by,  294.  His  right  to  emblements,  338, 
340,  341,  342  ;  his  right  to  fixtures,  368. 

Administrator  of  tenant  for  life,  apportionment  of  rent  between 
him  and  the  remainderman,  170,  171. 

Admission  of  tenancy,  evidence  in  action  for  use  and  occupa- 
tion, 153;  of  the  year  of  the  tenancy,  how  far  conclusive 
in  ejectment  against  tenant  from  year  to  year,  218. 

Advance,  rent  payable  in,  may  be  distrained  for,  107. 

Adverse  interruption  in  the  exercise  of  right  of  common,  its 
effect,  352. 

Advowson,  lease  of,  2. 

Affidavit  for  judgment  against  casual  ejector,  164. 

Affirmative  breach,  in  covenant,  general  traverse  of,  271 ; 
evidence,  271. 

Affixing  declaration  in  ejectment,  on  the  premises,  in  what 
cases,  99,  163,  164. 

Aftermath,  in  the  letting  of,  no  implied  warranty^  284. 

Agent,  in  what  cases,  and  how,  he  may  execute  a  lease,  12; 
notice  to  quit  by,  88,  or  to,  89  ;  distress  by,  119;  notice 
or  demand  of  possession  by,  to  tenant  holding  over,  208, 
209 ;  but  he  cannot  maintain  use  and  occupation,  in  his 
own  name,  149. 

Agreement,  57 :  what,  57,  not  being  by  deed,  58,  or  not  using 
words  of  present  demise,  58,  22,  141 ;  its  effect,  and  the 
distinction  in  this  respect  between  it  and  a  lease,  58 ; 
stamp,  59 ;  form  of  an  agreement  for  a  lease  of  a  house, 
60 ;  for  a  lease  of  a  farm,  62.  In  what  cases  tenant  will 
be  deemed  to  hold  under  the  terms  of,  68,  104,  190,  191 ; 
in  what  cases  an  agreement  shall  be  deemed  a  surrender 
in  law,  83  ;  of  what  it  is  evidence  in  use  and  occupation, 
154.  Landlord's  remedy  upon  it,  188;  tenant's  remedy 
upon  it,  283 ;  ejectment  for  breach  of,  in  what  cases, 
196.    Agreement  how  proved,  153. 

Agreement,  in  what  cases  implied,  on  the  part  of  the  landlord, 
108,  67,  270,  272,  276,  283,  284,  or  on  the  part  of  the 
tenant,  65,  68,  189—192. 

Agreement  as  to  emblements,  342  ;  as  to  fixtures,  364, 366, 372. 

Agricultural  fixtures,  right  to  them,  367. 

Aiding  tenants  in  the  fraudulent  removal  of  their  goods,  to 
avoid  a  distress,  penalty,  130 ;  declaration  for  the  penalty, 
134,  evidence,  135.  Summary  proceedings  before  a  magis> 
trate,  for  the  same  offence,  136;  order,  137. 

Alienation  by  husband,  seised  jure  uxoris,  in  what  cases  pro- 
hibited, 5. 

Alienation,  forfeiture  by,  94. 

Allowing  tenant  to  be  distrained  upon  by  the  head-landlord, 
action  for,  334  ;  declaration,  335  ;  general  issue  and 
evidence,  336. 
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Altering  a  house,  in  what  cases  waste,  198. 

Animals /er<B  no^urtf?,  replevin  will  not  lie  for,  unless  reclaimed, 
287. 

Annuities,  apportionment  of,  171. 

Anvil  in  a  smith's  shop,  cannot  be  distrained,  315. 

Appeal  against  a  justices*  order  for  possession,  for  non-pay- 
ment of  rent,  169. 

Appearance  by  landlord  in  ejectment,  238. 

Appearance  in  replevin,  in  the  county  court,  288;  in  the 
court  above,  289. 

Apple  trees,  cutting  down,  waste,  201. 

Application  to  the  court  against  a  sheriff,  for  not  paying  rent 
under  an  execution,  254. 

Application  to  justices,  for  an  order  to  give  landlord  posses-« 
sion,  for  noa-payment  of  rent,  167  ;  or  after  tenancy^ 
determined,  228. 

Ainiortionment  of  rent,  170:  between  the  executor  of  th6 
lessee  and  the  remainderman,  170 ;  between  two  or 
more  reversioners,  172;  between  lessee  and  reversioner, 
172,  147. 

Appraisement  of  distress,  125 :  in  what  cases,  125,  123,  124  ; 
when,  125  ;  how,  126  ;  apprauenf  oath,  126,  memo- 
randum  thereof  on  the  inventory,  127  ;  form  of  the 
appraisement,  127,  stamp,  127. 

Appraisemeot,  action  for  selling  dbtress  without,  324 ;  decla^ 
ration,  325 ;  general  issue  and  evidence^  325 ;  verdict,  326. 

Approvement  of  common,  by  the  lord,  in  what  cases,  354; 

Appurtenant,  common,  how  claimed,  351. 

Arable  land,  converting  it  to  wood  land,  waste,  199 ;  or  con- 
verting wood  land  to  arable,  199,  or  meadow  to  amble, 
199,  or  pasture  to  arable,  206. 

Arbitrator,  replevin  suit  referred  to,  no  plea  to  action  on  re- 
plevin bond,  266,  though  probably  matter  of  application 
to  the  court,  267. 

Archbishop,  lease  by,  7. 

Airear,  riens  in,  plea  of,  in  debt  for  rent,  143 ;  not  in  coveV 
nant,  14? ;  in  replevin,  297  {  in  replevin  at  to  part,  and 
tender  as  to  the  residue,  297. 

Arrears  of  rent,  jury  to  inquire  of,  in  replevin,  300 ;  verdicK 
for,  300. 

Aah  trees,  where  deemed  timber,  whereon  waste  may  be. 
committed,  200. 

Aflsign,  covenant  not  to,  35;  form  of  it,  45,  55,  17 ;  not  an 
usual  covenant,  39 ;  does  not  extend  to  assignments  by 
act  of  law,  103,  36.  Forfeiture  for  breach  of  it,  102  % 
evidence  in  ejectment  for,  187,  188  ;  equity  will  not 
relieve  against  it,  334.    Licence  to  assign,  tta  effect,  97.    . 

Asaignees  of  bankrupt,  their  right  to  fixtures,  370 ;  in  whaK 
oases  they  may  be  sued  in  an  action  for  use  and  occu. 
pation,  150. 
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Assignee  of  the  reversion,  70:  debt  or  covenant  by,  70,  140, 
179,  182;  declaration  in  covenant,  178,  180,  183,  185, 
venue,  140, 179 ;  covenant  against,  182, 270,  venue,  183 ; 
action  for  use  and  occupation  by,  148,  evidence  in,  154, 
156 ;  ejectment  by,  evidence,  218  ;  action  for  fixtures  by, 
371.  Notice  to  quit  by,  88;  entey  by,  for  a  forfeiture, 
96 ;  distraining  for  rent  by,  109.  In  action  by,  the 
tenant  may  traverse  or  dispute  his  derivative  title,  156» 
218,  219,  but  not  the  title  of  the  original  lessor,  219. 

Assignee  of  term,  70 :  covenant  by,  70,  declaration,  270,  venue, 
140,  179,  189;  covenant  by,  for  breach  of  covenant  for 
title  or  quiet  enjoyment,  280;  action  by,  for  fixtures,  371. 
Debt  or  covenant  against,  70,  175,  179,  182,  181;  butnqt; 
for  breaches  committed  after  his  assignment  to  another, 
71,  182;  covenant  against,  for  not  repairing,  &c.,  175; 
declaration,  181,  185,  venue,  183;  plea,  defendant  no^ 
assignee,  184,  evidence,  184.  Action  against,  for  use  and 
occupation,  149,  by  lessor,  149,  by  assignor,  149;  case  for 
waste,  against,  203 ;  cannot  be  sued  for  removing  his 
goods  to  avoid  a  distress,  132,  134 ;  cannot  be  distrained 
upon,  for  rent  reserved  by  the  assignment,  in  what  cases, 
107. 

Assignee  of  the  term,  notice  to  quit  given  to,  88;  rent  ap- 
portioned, in  what  cases,  upon  his  eviction,  147 ;  sur- 
render by,  79 ;  tender  of  rent  by,  when  not  pleadable, 
146;  acceptance  of,  as  tenant,  by  lessor,  no  defence  in 
covenant  against  lessee,  146,  but  otherwise  in  debt,  146. 

Assignment,  69 :  what,  69,  2,  10,  185 ;  must  be  by  deed,  2  ? 
in  what  cases  by  act  of  law»  36.  Assignment  .pf  reversioD^ 
by  lessor,  170,  69 ;  of  term,  by  lessee,  70,  69 ;  form  of  it, 
72 ;  its  effect  is  determining  an  estate  at  will,  216.  , 

Assignment  of  replevin  bond,  in  what  cases,  261,  244;  when, 
261  ;  fmn.  of  it,  261  ;  deciaration  against  sheriff  foi; 
refusing  it,  246 ;  evidence,  247. 

Assignment  of  term,  plea  of,  144,  156,  183. 

Assisting  tenant  to  remove  hi9  goods,  to  avoid  a  distress  for 
rent,  penalty,  130 ;  declaration  for  it,  134,  and  general 
issue  and  evidence,  185 ;  order  of  justices  for  it,  137, 138; 

AsSOmpsit,  by  landloid  against  tenant,  for  breach  of  con* 
tract  not  under  seal,  188,  express,  188,  or  implied,  189, 
190,  192,  194,  195,  335;  deckaraiion  for  not  managing  a 
:  farm  according  to  the  custom  of  the  country,  1 92,  evidence* 
193 ;  declaration  for  not  using  premises  in  a  tenant-like 
manner,  194,  evidence,  195;  dectora^ion  for  not  repairing^ 
1 95,  evident,  1 96.  Assumpsit  for  use  and  occupation,  148 ; 
declaration,  150 ;  general  iuue,  151 ;  evidence  for  plaintiff, 
151,  evidence  for  defendant,  154 ;  special  pleadings,  156. 

AMumpsit  by  tenant  against  landlord,  for  breach  of  contract 
not  under  seal,  283 ;  declaration,  284. 
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Assumpsit,  for  fixtures  sold,  372. 

Attachment,  not  granted  against  a  sheriff,  for  not  taking  a  re- 
plevin bond,  245. 

Attornment,  76  :  what  and  in  what  cases,  76, 77 ;  in  what  cases 
formerly,  109;  to  strangers,  76;  its  effect,  77,  156,  220. 

Auctioneer,  goods  sent  to,  for  sale,  cannot  be  distrained  for 
rent.  115,  315. 

Auter  vie,  tenant  pour,  his  lease  for  years,  its  effect,  9  ;  action 
for  double  value  against  him,  208 ;  his  right  to  emble- 
ments, 358. 

Authority  from  landlord  to  take  game  on  lands  in  occupation 
of  tenant,  in  what  cases,  344. 

Authority  to  receive  rent,  will  authorize  the  party  to  demand 
possession  from  tenant  holding  over,  208,  but  not  to 
distrain,  119. 

Avoiding  a  distress  for  rent,  removing  goods  for  the  purpose 
of,  action  for,  130;  declaration,  131  ;  general  issue,  132; 
evidence  for  plaintiff,  132,  for  defendant,  134.  Aiding  or 
assisting  in  doing  so,  130;  declaration,  134 ;  general  issue 
and  evidence,  135.  Summary  proceedings  for  the  like 
offence,  136,  order,  137. 

Avowant  in  replevin,  may  take  assignment  of  rejilevin  bond, 
and  sue  upon  it,  245. 

Avowry  in  replevin,  290,  288:  rule  to  avow,  290;  demand  of 
avowry,  290 ;  form  of  it,  293 ;  form  of  it,  by  tenant  in 
common,  295 ;  when  under  the  statute,  293 ;  when  at 
common  law,  294 ;  defendant  may  plead  several  avowries, 
294. 

Avowry  in  the  plea  of  cepit  in  alio  loco,  cannot  be  traversed, 
291. 

Avowry,  suggestion  in  the  nature  of,  where  plaintiff  in  replevin 
is  non-prossed,  301. 

Away-going  crop,  355.     See  **  'fVay-going  Crop.** 


B. 

Bail,  in  ejectment  by  landlord  against  tenant,  223. 

Bailiff,  distress  levied  by,  119 ;  assignment  of  replevin  bond  to, 
261. 

Bank  of  a  fish  pond,  lake,  &c.,  throwing  down,  waste,  201. 

Bankruptcy  of  landlord,  when  a  good  defence  in  ejectment  by 
him,  220. 

Bankruptcy  of  tenant,  forfeiture  of  term  by,  in  what  cases,  104. 
in  what  cases  not,  103 ;  proviso  for  re-entry  in  case  of, 
36,  form  of  it,  55 ;  in  what  cases  landlord  otherwise  en- 
titled to  possession,  156,  168  ;  action  for  use  and  occupa- 
tion after,  150;  in  what  cases  pleadable  in  such  action, 
156;  pleadable  in  action  against  sheriff,  for  not  paying 
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rent  under  an  execution,  258 ;  not  pleadable  in  trespass 
for  mesne  profits^  236.  Bight  of  his  assignees  to  fixtures, 
370,  360. 

Barn,  when  removable  by  tenant,  if  not  fixed  to  the  freehold, 
368. 

Bam,  covenofU  that  tenant  shall  have  the  use  of,  to  thresh  his 
'way-going  crop,  54. 

Baron  and  feme,  lease  by,  how  executed,  5 ;  for  what  term, 
&c.,  4 ;  who  may  distrain  for  the  rent,  110. 

Baron  and  feme,  replevin  by,  287 ;  avowry  in  replevin  by,  294. 

Baron  and  feme,  right  of  emblements  in  case  of  death,  340^ 
341. 

Beasts  of  the  plough,  not  to  be  distrained  for  rent,  if  there  be 
other  distress,  1 15,  316 ;  action  for  distraining  them,  313, 
declaration,  314,  general  issue  and  evidence,  314. 

Beech  trees,  when  deemed  timber,  of  which  waste  may  be 
committed,  200. 

Beer-engine,  in  a  public-house,  cannot  be  distrained  for  rent, 
315. 

Bells,  when  deemed  tenant's  fixtures,  360. 

Bill  in  equity,  for  relief  in  case  of  forfeiture  for  non-pa3rment 
of  rent,  332,  99,  166 ;  in  other  cases  of  forfeiture,  332. 

Bill  in  equity,  for  an  injunction  to  stay  waste,  206. 

Bishop,  lease  by,  7  ;  for  what  term,  Sec,  6,  7. 

Bishop,  cannot  sue  for  waste  committed  in  the  time  of  his 
predecessor,  202. 

Bond,  in  replevin,  in  what  cases,  259  ;  how  taken,  &c.,  288  ; 
form  of  it,  260 ;  when,  how  and  to  whom  assigned,  261, 
and  form  of  the  assignment,  261 ;  action  upon  it,  259, 
declaration,  262,  general  issue,  265,  general  traverses,  265, 
special  pleadings,  266,  verdict,  267,  staying  proceedings, 
267.  Action  against  the  sheriff  for  not  taking  it,  244; 
declaration,  245 ;  general  issue,  246,  and  evidence,  246 ; 
general  traverses,  247.  Action  against  the  sheriff  for 
taking  insufficient  sureties  in  the  bond,  247,  declaration, 
248,  general  issue  and  evidence,  250,  damages,  251. 

Boundaries  of  demised  premises,  covenant  by  tenant  not  to 
alter,  52. 

Box,  border  of,  not  removable  by  tenant,  364. 

Breach,  affirmative,  in  covenant,  traverse  of,  271 ;  evidence,  271. 

Breach  of  agreement,  in  what  cases  ejectment  lies  for,  as  for  a 
forfeiture,  196. 

Breach  of  condition  of  replevin  bond,  how  alleged  in  declara- 
tion, 264 ;  how  traversed,  2 Go. 

Breach  of  contract,  landlord's  remedies  against  tenant  for, 
174  :  for  breach  of  contract  not  under  seal,  188,  express, 
188,  or  impUed,  188,  190,  191,  192,  declaration,  192,  194, 
195,  evidence  under  the  general  issue,  193,  195,  196. 
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Breach  of  contract  not  under  seal,  tenant's  remedies  i^inst 
landlord  for,  283. 

Breach  of  covenant,  by  non-payment  of  rent,  146,  and  how 
stated,  147,  146;  by  not  repairing,  &c.,  174,  and  how 
.stated,  175;  of  a  covenant  to  underlet,  102.    Action  for, 

174,  178,  181,  185,  declaraium,  174,  178,  181,  185,  plea, 

175,  180,  183,  evidence,  175;  special  pleas,  178. 
Breach  of  covenant,  entry  of  landlord  for,  95 ;  how,  in  the 

case  of  a  continuing  breach,  98 ;  in  what  cases  relieved 
against  in  equity,  166,  332. 

Breach  of  covenant,  ejectment  for  a  forfeiture  by,  186 :  deda- 
ration,  186;  evidence  in  ejectment  for  not  repairing,  186, 
for  waste,  187,  for  not  insuring,  187,  for  assigning  or 
under-letting,  187. 

Breach,  negative,  in  covenant,  traverse  of,  271 ;  evidence,  271. 

Breach  of  covenant,  tenant's  remedy  for,  269 :  declaratum, 
270;  Plea,  non  est  factum,  271,  and  evidence,  271 ;  tra- 
verse of  a  negative  breach,  271,  and  evidence,  271 ;  trO' 
verse  of  an  affirmative  breach,  271,  and  evidence,  271. 
Action  for  breach  of  covenant  for  title,  272,  in  what  cases, 
272,  implied,  272,  or  express,  273 ;  declaration,  274 ; 
pleadings  and  evidence,  276.  Action  for  breach  of  cove- 
nant for  quiet  enjoyment,  276,  335,  implied,  276,  or  ex- 
press, 277 ;  what  a  breach,  278,  279,  and  how  assigned, 
282,  283 ;  declaration,  281. 

Breaking  open  outer  door,  when  allowable  in  the  case  of 
tenant  holding  over,  215,  331 ;  not  allowed,  in  making  a 
distress,  118,  unless  where  the  goods  have  been  fraudu- 
lently removed,  118,  130;  but  the  inner  door  may  be 
broken,  118. 

Breaking  the  pound,  not  allowable  in  any  case,  138 ;  penalty 
for  it,  138 ;  how  punishable  criminally,  139. 

Brewer's  casks,  sent  to  a  public-house,  with  beer,  may  be  dis- 
trained for  rent,  116. 

Brick-earth,  covenant  against  digging  for,  52 ;  digging  for  it, 
when  waste,  200. 

Broker,  distraining,  must  not  be  one  of  the  appraisers,  126. 

Buildings,  covenant  for  erecting,  ejectment,  as  for  a  forfeiture, 
for  breach  of,  104. 

Buildings  erected  for  purposes  of  trade,  when  removable  by 
tenant,  365,  366  ;  when  not,  366  ;  when  erected  on  a 
farm,  not  removable,  367  ;  cannot  be  deemed  tenant's 
fixtures,  364  ;  when  on  blocks,  rollers  or  pattens,  or 
otherwise  not  fixed,  removable,  364,  366,  368. 

Burning  of  demised  premises,  no  defence  to  debt  for  rent,  145; 
nor  shall  there  be  any  apportionment  or  abatement  of 
rent  on  that  account,  173  ;  and  the  tenant  is  bound  to 
rebuild,  177.    Formerly  it  was  waste;  but  not  so  now. 
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199.    Bitt  that  the  premises  have  been  burnt,  is  a  defence 
in  action  for  use  and  occupation,  where  there  has  been 
no  demise,  157. 
Butcher,  bullock  brought  to  him,  to  be  slaughtered,  cannot  be 
distrained  for  rent,  115,  315. 


Cancelling  a  lease,  not  deemed  a  surrender  of  the  term,  84. 

Capias  ad  satisfaciendum,  in  replevin,  302. 

Capias  utlagatum,  special,  landlord  entitled  to  his  rent  under, 
as  under  a  fi.  fa.,  252. 

Carrier,  goods  given  to,  to  carry,  cannot  be  distrained  for  rent, 
11.5,315. 

Carriage  standing  at  livery,  maybe  distrained  for  rent,  116, 
316. 

Carrots  growing,  go  to  heir,  not  to  the  executor,  342. 

Cart-bote,  covenant  for,  55. 

Case,  [action  on  the,  by  tenant,  for  distraining  after  tender, 
317;  for  refusing  to  restore  distress  after  tender,  317, 
declaration,  318,  general  issue  and  evidence,  319  ;  for 
remaining  an  unreasonable  time  on  the  premises,  after 
distraining,  320,  321,  dedaration,  321,  general  issue  and 
evidence,  321 ;  for  allowing  tenant  to  be  distrained  upon 
by  head-landlord,  334,  declaration,  335,  general  issue  and 
evidence,  336 ;  for  surcharge  of  common,  345,  353,  decla- 
ration, 346,  general  issue  and  evidence,  347,  traverses  and 
evidence,  348 — 350,  special  pleadings,  353  : — ^Against  ten> 
ant,  for  breach  of  custom  of  the  country,  190 ;  for  remov- 
ing fixtures,  370 ;  for  pound  breach,  J38;  for  waste,  20 U 
Pleadings  in  case,  246. 

Casks  sent  from  a  brewer  to  a  publican,  may  be  distrained  for 
rent,  116. 

Casual  ejector,  moving  for  judgment  against,  in  ejectment  for 
non-payment  of  rent,  164. 

Cathedral  church,  chancellor  of,  lease  by,  for  what  term,  &c., 
6 ;  com  rents  reserved,  6. 

Cattle  on  common  may  be  distrained  for  rent,  114. 

Cattle  distrained  for  rent,  where  to  be  impounded,  122 ;  wha 
to  feed  them,  122. 

Cattle,  levant  and  couchant,  what  and  how  proved,  351 ;  the 
commoner  must  have  a  general  or  special  property  in 
them,  351. 

Cepit  in  alio  loco,  plea  of,  291,  290 ;  does  not  require  to  be 
signed  by  counsel,  290 ;  the  avowry  in  the  latter  part  of 
it,  cannot  be  traversed,  291;  evidence,  290. 

Certainty  required  in  a  lease,  as  to  the  term,  26 ;  as  to  the 
rent,  and  when  payable,  30. 
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Certainty  in  describiDg  the  goods,  in  a  declaration  in  replevin, 
290. 

Certificate  of  bankrupt,  plea  of,  in  action  for  use  and  occupa- 
tion, 156;  not  a  good  plea  in  trespass  for  mesne  profits,  236v 

Certificate  for  immediate  execution,  in  ejectment,  225. 

Cestui  que  trust,  cannot  maintain  action  for  use  and  occupa- 
tion, 149. 

ChanceUor  of  cathedral  church,  lease  by,  6 ;  for  what  term, 
&c.,  6 ;  corn  rent  to  be  reserved,  8. 

Chapel,  minister  of,  in  what  cases  tenant  at  will  only,  215, 216. 

Charges  of  the  taking,  appraisement  and  sale  of  a  distress,  to 
be  levied,  125,  127 ;  account  thereof  to  be  left  with  the 
tenant,  128;  what  charges,  where  the  rent  does  not 
.  exceed  £20,  p.  128,  penalty  for  taking  more,  129,  order 
thereon,  129 ;  remedy  for  excessive  charges,  where  the 
rent  exceeds  that  amount,  329,  330. 

Chattels  real,  ouster  from,  what,  237 ;  remedy  for,  by  eject- 
ment or  trespass,  237. 

Chimney-pieces,  in  what  cases  removable  by  tenant,  362,  198. 

Churchwardens  and  overseers  of  the  poor,  leases  by,  12. 

Clandestine  removal  of  goods,  to  avoid  a  distress  for  rent,  130; 
when  and  where  they  may  be  seized,  130,  114 ;  doors 
may  be  broken  open  to  do  so,  130,  118.  Penalty  on 
tenants  and  persons  assisting,  130 ;  declaration  against 
the  tenant  for  the  penalty,  131,  general  issue,  132,  evi- 
dence for  plaintiff,  132,  evidence  for  defendant,  134 ;  de- 
claration against  persons  assisting,  134,  general  issue  and 
evidence,  135  ;  summary  proceedings  for  the  like  offence, 
136,  order,  137,  appeal,  138. 

Clay,  digging  for,  in  what  cases  waste,  200. 

Clergymen,  leases  by,  6,  7 ;  what  quantity  of  land  they  may 
rent,  14. 

Clothes,  if  in  actual  use,  not  distrainable,  115,316;  remedy 
for  distraining  them,  316.  ' 

Clover,  covenant  that  landlord  may  sow,  in  the  last  year  of  the 
tenancy,  53,  54 ;  if  sown  by  tenant,  how  far  emblements, 
337. 

Cocks  or  sheaves  of  com,  distrained  for  rent,  where  they  may 
be  sold,  127. 

Cognizance  in  replevin,  form  of  it,  293 ;  how  under  the  sta- 
tute, 293,  how  and  in  what  cases  at  common  law,  294 ; 
form  of  cognizance  by  tenant  in  common,  as  bailiff  for  his 
co-tenant,  295,  288.  Person  making  cognizance,  in  what 
cases  he  may  take  assignment  of,  and  sue  upon,  the  re- 
plevin bond,  245. 

Cognizance  in  the  plea  of  cepit  in  alio  loco,  not  traversable,  29 1 . 

Co-heirs  in  gavelkind,  how  to  avow  and  make  cognizance  in 
replevin,  288.  * 

Collateral  covenants,  assignee  of  reversion  cannot  sue  upon,  70. 
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Colleges,  leases  by,  for  what  tenn,  &c.,  6,  7  ;  corn  rents  to  be 
reserved,  8. 

Colliery,  engines  for  working,  go  to  executor  of  tenant  for  life, 
not  to  the  remainderman,  369. 

Collusion  and  fraud,  when  pleadable  in  action  on  replevin^ 
bond,  266. 

Collusive  execution,  in  what  cases  the  landlord  may  distrain- 
after,  117. 

Commencement  of  replevin  suit,  when  and  where,  259. 

Commencement  of  a  term,  in  a  lease,  24. 

Committee  of  lunatic,  leases  by,  6. 

Common,  cattle  on,  may  be  distrained  for  rent,  114. 

Common,  disturbance  of,  remedy  for,  345 :  The  tenant's  re- 
medy against  a  commoner  or  stranger,  345;  as  to  common 
of  pasture, — trespass  by  a  stranger,  345 ;  surcharge  by  a 
commoner,  345 ;  as  to  common  of  piscary,  turbary,  esto- 
vers, &c.,  345 ;  as  to  sole  and  several  pasture,  345 ;  decla- 
ration,  346,  and  what  it  must  state,  346,  347;  General 
issue,  347,  and  evidence  under  it,  347,  348;  Traverse,, 
plaintif  not  possessed,  &c.,  348,  and  evidence,  348.  TVa- 
verse  of  the  right  of  common,  349 ;  evidence  for  the  plain- 
tiff, 349 ;  how  the  right  to  be  claimed,  349,  how  proved, 
350,  for  what  cattle,  351,  during  what  portion  of  the 
year,  351,  and  that  the  right  was  exercised  without 
interruption,  352.  Special  pleas,  353,  right  of  common 
in  the  defendant,  353,  licence  from  the  lord,  353,  statute 
of  limitations,  353. 

The  tenant's  remedy  against  the  lord  for  disturbance  of 
common,  353  :  by  action,  353 ;  by  abatement,  354. 

Common  of  estovers,  piscary,  turbary,  &c.,  disturbance  of, 
remedy,  345. 

Common,  inclosure  of,  by  the  lord,  remedy  for,  353. 

Common,  right  of,  how  formerly  claimed,  349 ;  how  now,  349. 
How  and  in  what  cases  pleaded,  353  ;  how  traversed,  and 
form,  349  ;  how  proved,  349,  350—352. 

Common,  title  to,  not  set  out  in  declaration  for  disturbance  of 
common,  347  ;  and  the  disturbance  may  be  stated  gene- 
rally as  against  a  commoner  or  stranger,  but  the  particular 
disturbance  must  be  set  out  in  an  action  against  the  lord, 
347. 

Common,  tenants  in,  avowry  and  cognizance  by,  288,  form, 
295;  covenant  by,  179;  distress  by,  110;  action  by,  for 
double  value  for  holding  over,  208 ;  ejectment  by,  220 ; 
lease  by,  10.  Notice  to  quit  served  upon,  89;  payment 
of  rent  to,  110. 

Commonable  cattle,  cattle  for  which  common  is  claimed, 
must  be  proved  to  be,  351. 

Complaint  to  justices,  to  obtain  an  order  for  possession,  afte 
tenancy  determined,  226 ;  form  of  it,  229. 
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Compositions  for  tithes,  apportionment  of,  on  death  of  party 
entitled,  171. 

Concealment  of  goods  to  avoid  a  distress  for  rent,  penalty, 
130;  how  proved,  135  ;  how  punished  summarily,  136. 

Concessi,  what  covenant  implied  from,  39. 

Condemnation  of  distress,  125. 

Condition,  agreement  to  pay  rent  upon,  and  condition  not 
performed,  when  pleadable  in  action  for  use  and  occupa- 
tion,  156. 

Condition,  lease  upon,  if  condition  broken,  lessor  may  enter, 
95,  27 ;  right  to  emblements  in  such  a  case,  340. 

Condition  of  replevin  bond,  259,  260,  261. 

Conditional  notice  to  quit,  how  complied  with,  92. 

Coney-burrows,  on  common,  commoner  cannot  fill  up,  354 ; 
nor  can  he  kill  the  conies,  354. 

Confirmation  of  a  lease,  by  heir  after  tenancy  in  dower  or  by 
the  curtesy,  9 ;  by  infant,  3 ;  by  issue  in  tail,  9 ;  by  re- 
mainderman, after  tenancy  for  life,  9,  13 ;  by  reversioner, 
after  tenancy  in  dower  or  by  the  curtesy,  9 ;  by  tenants 
in  common,  10 ;  by  wife,  5  ;  and  her  heirs,  5« 

Consent  of  tenant  to  distrainor  remaining  more  than  five  days, 
126;/ormof  it,  126. 

Conservatory,  when  not  tenant's  fixtures,  364. 

Constable  to  be  present,  when  doors  broken,  to  take  a  distress 
fraudulently  removed,  118,  130. 

Constable  to  swear  appraiser,  upon  a  distress,  125,  126. 

Construction  of  covenant  to  insure,  101. 

Construction,  strict,  of  proviso  for  re-entry,  95. 

Continuance  of  term  in  a  lease,  what  certainty  required  as  to,  26. 

Continuing  breach,  not  waived  by  neglecting  to  sue,  98. 

Contract,  see  "  Covenant"  "Assumpsit.** 

Contract,  as  to  fixtures,  between  landlord  and  tenant,  effect 
of  it,  364,  366. 

Contract,  privity  of,  between  assignee  of  reversion  and  lessee, 

179. 
'  Contract  for  sale,  possession  under,  creates  only  a  tenancy  at 
will,  67. 

Contracts,  not  under  seal,  landlord's  remedy  against  his  tenant 
upon,  188.  Express  contracts,  188.  Implied  contracts, 
65,  189 ;  as  to  the  existence  of  a  tenancy,  65,  86, 106,  107, 
215 ;  as  to  the  terms  of  a  tenancy,  190, 104,  65 ;  as  to  the 
payment  of  rent,  191 ;  as  to  managing  a  farm  according 
to  the  custom  of  the  country,  &c.,  191,  68,  dedaration, 
192,  evidence  under  the  general  issue,  193;  as  to  using 
the  premises  in  a  tenant-like  manner,  194,  declaration, 

194,  evidence  under  the  general  issue,  195 ;  as  to  repairs, 

195,  declaration,  195,  evidence,  196;  in  other  cases,  106. 
Tenant's  remedy  against  his  landlord,  on  contracts  not 

under  seal,  283 ;  declaration,  284 
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Contracts  implied  in  other  cases,  on  the  part  of  the  landlord, 
108,158,283,284,306. 

donuzance,  see  "  Cognizance.** 

Coparceners,  distress  by,  110;  lease  by,  1 1.    See  *' ParcenersJ* 

Coppers,  set,  not  distrainable  for  rent,  115. 

Copyhold,  lease  of,  10 ;  when  to  commence,  25. 

Copyholder  cannot  claim  by  prescription,  but  by  custom,  349  ; 
when  not  entitled  to  emblements,  341. 

Com,  crops  of,  right  of  outgoing  tenant  to,  355 ;  his  right  to 
com  severed,  357. 

Com  rents,  when  to  be  reserved,  8. 

Com  in  a  mill  to  be  ground,  not  distrainable,  115,  316. 

Com,  growing,  may  be  distrained  for  rent,  116,  harvested 
and  sold,  124 ;  to  be  delivered  up,  if  rent  be  paid  or  ten- 
dered, 318. 

Com  in  sheaves  or  stacks,  &c.,  may  be  distrained  for  rent, 
116 ;  how  impounded,  123,  and  where  sold,  127, 128, 

Corporations,  leases  by,  3 ;  notiee  to  quit  by,  88,  or  to,  91 ; 
action  for  use  and  occupation  by,  149. 

Costs  of  lease,  how  to  be  allowed  under  the  new  form,  15. 

Costs  of  distress,  appraisement  and  sale,  may  be  levied,  125, 
127  ;  what  costs,  where  the  rent  does  not  exceed  £20,  p. 
128,  and  penalty  for  charging  more,  128,  order,  129 ;  re- 
medy for  excessive  charges,  where  the  rent  exceeds  that 
sum,  329,  330. 

Costs,  double,  in  ejectment,  225 ;  in  action  by  tenant  against 
landlord,  for  wrongfully  obtaining  possession,  under  jus- 
tices' warrant,  230;  in  replevin,  286,  301. 

Costs  of  ejectment,  when  recoverable  in  action  for  mesne 
profits,  234. 

Costs,  in  replevin,  301 ;  in  trespass  for  mesne  profits,  236 ;  in 
action  against  persons  trespassing  in  pursuit  of  game, 
343. 

County  court,  proceedings  in,  in  replevin,  288. 

County,  distress  not  to  be  driven  out  of,  320. 

Country,  custom  of,  management  of  a  farm  according  to, 
191  ;  title  to  emblements  by,  342 ;  right  to  crops  by 
outgoing  tenant,  by,  355  ;  right  to  straw,  manure,  &c.,  by 
outgoing  tenant,  by,  357.     See  "  Custom  of  the  Country" 

Coursing,  covenant  by  tenant,  to  allow  landlord,  53 ;  and  to 
prevent  all  others,  63. 

Court,  paying  money  into,  in  replevin.  292,  299 ;  in  trespass 
for  mesne  profits,  236  ;  not  necessary  upon  a  plea  of 
tender  in  replevin,  298. 

Court  of  equity,  sequestration  from,  landlord  entitled  to  his 
rent  under,  252. 

Court  of  equity,  relief  by,  in  case  of  forfeiture,  332,  166. 

Covenant,  action  of,  by  landlord,  for  non-payment  of  rent, 
»2 


688  Judex. 

Covenant  (con/tnued). 

146 :  against  lessee,  146,  against  assignee  of  the  term,. 
146 ;  declaration,  146,  breach  how  stated,  14? ;  plea  of 
payment,  147 ;  eviction,  147 ;  term  assigned,  no  plea,  145. 

Covenant,  action  of,  by  landlord,  in  other  cases,  174 : 

1»  Action  of  covenant  by  the  lessor  against  the  lessees 
for  not  repairing,  174:  declaration,  174;  plea,  travene 
of  the  premises  being  out  of  repair,  175,  evidence,  175 ; 
special  pleas,  178» 

2.  Action  of  covenant  in  other  cases,  178. 

3.  Action  of  covenant  by  the  assignee  of  the  lessor 
against  the  lessee,  178:  in  what  cases,  179;  declaration, 
178,  and  what  it  must  state,  180;  venue,  179.  Pleas, 
&c.,  180. 

4.  Action  of  covenant  by  the  lessor  against  the  as- 
signee of  lessee,  181:  in  what  cases,  182;  declaration, 
181 ;  pleas,  &c.,  183 ;  plea,  defendant  not  assignee,  184, 
and  evidence,  184. 

5.  Declaration  by  the  assignee  of  the  reversion  against 
the  assignee  of  the  term,  185  :  in  what  cases,  185 ;  venue, 
185. 

6.  Declaration  by  the  assignee  of  the  term  against  the 
assignee  of  the  reversion,  185  :  in  what  case,  186 ;  venue, 
186. 

Covenant,  action  of,  by  tenant,  generally,  269  :  declaration  by 
lessee  against  lessoi',  270;  plea,  non  est  factum,  271; 
general  traverse  of  a  negative  breach,  271 ;  general  tra- 
verse of  an  affirmative  breach,  271 ;  evidence,  271. 

Tenant's  remedy  against  his  landlord,  for  breach  of 
covenant  for  title,  272:  in  what  cases,  272;  im^ed 
covenant,  272 ;  express  covenant,  273 ;  declaration,  274, 
breach  how  stated,  274, 275.  Pleadings  and  evidence,  276. 
Tenant's  remedy  against  his  landlord,  for  breach  of  a 
covenant  for  quiet  enjoyment,  276 :  implied  covenant, 
276,335;  express  covenant,  277 ;  declaration,  281,  how, 
title  of  the  party  evicting  to  be  stated,  282. 

Covenants,  implied, — what  on  the  part  of  the  tenant,  39,  68 ; 
what  on  the  part  of  the  landlord,  270.  272,  276,  67. 

Covenants,  what,  run  with  the  land,  so  as  to  bind  assignees, 

280,  70,  71 ;   remedy  thereon  against  assignees  of  the 

term,  10,  70,  140 ;   by  the  assignee  of  the  term,  70  ;. 

.  against  the  assignee  of  the  reversion,  70 ;  by  the  assignee 

of  the  reversion,  70,  140. 

Covenants,  forms  of,  in  the  new  form  of  lease,  15 — 18 :  in 
leases  at  common  law,  34,  to  pay  rent,  34,  to  repair,  35, 
not  to  commit  waste,  35,  not  to  assign  or  underlet,  9tc., 

35,  not  to  carry  on  a  particular  trade,  &c.,  36,  to  insure, 

36,  as  to  the  management  of  farms,  36,  usual  covenants, 
38,  59,  implied  covenants,  39 ;  forms,  in  a  leaae  of  % 
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dwelling-house,  43,  &c. ;  forms,  in  a  lease  of  a  farm, 
49,  &c. 

Covenant,  proviso  for  re-entry,  for  breach  of,  95  ;  form  of  it, 
46,  55.  Entry,  96 ;  by  whom,  9^ ;  waiver  of  the  right» 
97.  Right  of  entry  for  non-payment  of  rent,  99,  for 
not  repairing,  100,  for  waste,  100,  for  not  insuring, 
101,  for  assigning  or  under-letting,  102,  for  other  acts, 
103. 

Covenant,  venue  in,  140. 

Covenant,  ejectment  for  a  forfeiture  by  breach  of,  186. 

Covenant,  as  to  outgoing  tenant  leaving  hay,  straw,  manure, 
&c.,  upon  the  premises,  357 ;  form  of  it,  53  ;  the  like,  aa 
to  crops  growing,  355 ;  as  to  his  right  to  fixtures,  364, 
366. 

Covert,  pound,  impounding  cattle  or  goods  distrained  in,  122. 

Cow  and  calf,  replevin  of,  287. 

Crops  of  corn,  hops,  roots,  fruits,  &c.,  may  be  distrained  for 
rent,  116;  to  be  harvested  by  the  distrainor,  116;  where 
to  be  impounded,  124,  and  sold,  128 ;  eflfect  of  tender  of 
the  rent  before  they  are  cut,  cured,  and  gathered,  121,318. 

Crops  and  other  farming  produce,  how  to  be  sold  under  an  exe- 
cution, 117;  and  if  landlord  be  paid  his  rent  out  of  it,  he 
cannot  afterwards  distrain  the.same  crop,  117,  1 18.  Where 
land  is  taken  under  a  writ  of  possession,  crops  belong  to 
the  lessor  of  plaintiff,  226. 

Oops  growing,  right  of  outgoing  tenant  to,  355 ;  how  con- 
trolled by  covenant  or  stipulation  in  demise,  355 ;  fQrm$ 
of  covenants  by  tenants  of  farms,  as  to  the  mode  of  crop- 
ping, 51,  and  as  to  the  right  of  taking  the  crops  at  the  end 
of  the  tenancy,  52. 

Curtesy,  tenant  by  the,  his  leases,  9 ;  liable  to  be  sued  in  an 
action  for  waste,  203. 

Custom  of  good  husbandry  in  the  country,  implied  obligations 
of  tenants  to  manage  their  farms  according  to,  68,  191, 
how  proved,  194 ;  when  enforced  by  covenant,  &c.,  37 ; 
when  and  how  controlled  by  covenant,  &c.,  66;  action 
upon  the  implied  promise,  &c.,  190;  declaration,  192. 

Custom  of  the  country,  as  to  emblements,  342  ;  as  to  rights 
and  liabilities  of  outgoing  tenants,  355 ;  as  to  'way-going 
crops,  355,  and  as  to  hay,  straw,  manure,  &c.,  357 ;  and 
how  controlled  by  express  covenant  or  stipulation  between 
the  parties,  355,  357. 

Custom,  as  to  notice  to  quit,  how  to  be  observed,  86 ;  as  to 
tenant's  fixtures,  between  incoming  and  outgoing  tenant, 
how  it  originated,  363. 

Custom,  copyholder  must  claim  by,  349. 
Cutting  down  timber  trees,  waste,  200 ;  injunction  in  equity 
against  it,  206. 

Cutting  down  trees  upon  a  common  by  a  copyholder,  not  al« 
lowed,  353,  354. 
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])ainage,  how  proved,  in  covenant  for  not  repairing,  177  ^  in 
action  against  sheriff  for  not  taking  a  replevin  bond,  247  ; 
in  action  against  sheriff,  for  not  paying  rent  under  an 
execution,  256. 

Damages,  in  action  on  covenant  for  title,  276 ;  in  action  for  ex- 
cessive distress,  313;  in  action  for  distraining  goods  not 
distrainable,  316 ;  in  action  for  selling  a  distress  before  ap- 
praisement, 326 ;  in  action  against  sheriff,  for  taking  in- 
sufiBcient  sureties  in  replevin,  251;  in  action  against 
sheriff  for  not  paying  rent  under  an  execution,  258 ;  in  writ 
of  waste,  197,  and  in  case  in  the  nature  of  waste,  197. 

Damage  feasant,  distress,  of  cattle  on  common,  for  surcharge 
or  other  disturbance,  345 ;  of  landlord's  cattle,  where  he 
enters,  having  a  right  of  entry,  330. 

Day,  a  distress  must  be  made  in  the  day  time,  119. 

Dead  stock,  right  of  tenant  to,  at  the  end  of  his  tenancy,  357. 

Dean  and  chapter,  lease  by,  7,  8. 

Death  of  a  beast  distrained  for  rent,  landlord  may  distraia- 
again,  305. 

Death  of  lessor  of  plaintiff,  cannot  be  pleaded  puis  darrein  con- 
tinuance in  ejectment,  161. 

Death  of  tenant,  provuo,  that  a  term  shall  cease  upon,  55. 

Death  of  either  party,  a  determination  of  a  tenancy  at  will,  78,*- 
216. 

Debt  for  double  value,  for  holding  over,  207  ;  by  whom,  208 ; 
against  whom,  208 ;  demand  of  possession,  209 ;  f(yrm  of 
it,  210 ;  declaration,  210 ;  general  issue  and  evidence,  211, 
evidence  for  the  defendant,  211,212. 

Debt  for  fixtures,  372. 

Debt,  for  rent,  139;  by  whom,  140,  against  whom,  140,  141 ; 
declaration,  139  ;  declaration  unthout  setting  out  the  deed, 
141 ;  venue,  140.  General  issue,  and  evidence  under  it, 
142.  Plea,  Riens  in  arrear,  143,  147;  evidence,  143. 
Plea,  Eviction,  and  evidence,  144.  Plea,  term  assigned, 
144.    Other  pleas,  145,  146. 

Debt,  for  rent,  by  assignee  of  reversion,  70,  140 ;  against  as- 
signee of  term,  70;  formerly  did  not  lie  against  tenant  for 
life,  but  now  otherwise,  141. 

Debt,  for  treble  rent  against  tenant,  for  not  giving  notice  of 
declaration  in  ejectment  to  his  landlord,  238. 

Debt,  for  use  and  occupation,  148 ;  declaration,  151,  150. 

Declaration  in  ejectment,  164 ;  service  of,  99, 164,  222 ;  tenant 
served,  must  immediately  give  notice  thereof  to  his  land- 
lord, 238. 

Declaration  in  replevin  in  the  county  court,  288 ;  in  the  court 
above.  289 ;  form  of  it,  289,  290 ;  venue,  289. 
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Deed,  leases,  assignments,  and  surrenders,  after  1st  Oct.,  1845, 
must  be  by, — 2,  57,  71,  81 ;  lease  of  incorporeal  heredita- 
ments must  always  have  been  by,  2. 

Deeds,  cannot  be  taken  as  a  distress  for  rent,  287. 

De&ult,  judgment  by,  in  replevin,  290 ;  writ  of  inquiry  thereon, 
290. 

Defence  of  ejectment,  by  landlord,  in  what  cases,  239. 

De  injurid,  no  plea  in  bar  in  replevin,  299. 

Demand  of  avowry,  in  replevin,  in  what  cases,  and  how,  290. 

Demand  of  possession,  before  action  for  double  value,  209, 207 ; 
form  of  it,  210;  not  necessary  before  ejectment  against 
tenant  at  sufferance,  217,  or  tenant  for  years,  where  term 
has  expired,  217,  unless  bail  be  required,  22],  form  of  it 
in  such  a  case,  222. 

Demand  of  rent,  before  forfeiture  for  non-payment  of  it,  where 
suffident  distress  upon  the  premises,  161 ;  not  necessary 
where  there  is  not  sufficient  distress,  99,  163,  166. 

Demand  of  rent,  subsequent  to  tender,  replication  of,  in  re- 
plevin, 298 ;  evidence,  298.  Distraining,  or  selling  distress, 
after  tender  and  without  such  subsequent  demand,  action 
for,  317. 

Demise,  words  of,  in  a  lease  at  common  law,  19 ;  there  must  be 
words  of  present  demise,  22. 

Demisi,  what  covenant  may  be  implied  from  this  word,  iu  a 
lease,  39,  272,  276. 

Demise  by  parol,  56. 

Demise,  19  ;  there  must  be,  to  enable  landlord  to  distrain  for 
rent,  106,  express  or  implied,  107 ;  must  be  stated  in  an 
avowry  in  replevin,  294 ;  how  far  evidence  in  an  action 
for  use  and  occupation,  153.  ' 

Demise,  in  declaration  of  ejectment,  how  laid,  164. 

Demurrer  in  replevin,  judgment  upon,  300 ;  and  writ  of  in- 
quiry thereon,  300. 

Denial  of  landlord's  title,  not  by  tenant,  94,  145,  155,  181, 
183,  219,  296;  but  he  may  show  that  it  is  determined, 
14.5,  183,219,296. 

Deposit  of  lease  as  security,  not  an  assignment,  within  cove- 
nant not  to  assign,  102. 

Deputy  for  taking  replevins,  proof  of  him  being  so,  267. 

De  retomo  habendo,  writ  of,  in  what  cases,  302 ;  in  what,  not 
required,  250. 

Derivative  title  of  plaintiff  as  assignee,  traversable  by  lessor, 
180,  218.  219. 

Desertion  of  premises,  when  a  determination  of  tenancy  at 
will,  78,  2 1 6 ;  sum mary  proceedings  for  the  rent  due,  167. 

Detainer  of  distress,  after  tender,  action  for,  318. 

Determination  of  demise,  when,  28,  215 :  of  lease  for  life,  78, 
216;  of  lease  for  years,  217,  by  notice,  92:  of  tenancy 
from  year  to  year,  217 ;  of  tenancy  at  will,  215,  216.  See 
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"  Dissolution  of  Tenancy ."  Ejectment  upon,  214 ;  sum- 
mary proceedings  before  justices  to  obtain  possession, 
upon,  22C  ;  right  to  fixtures,  upon,  360,  361. 

Determination  of  demise,  by  action  or  entiy,  who  is  entitled 
to  emblements,  341 ;  if  by  tenant,  he  is  not  entitled  to 
emblements,  340. 

Devise  of  emblements,  in  what  cases,  341. 

Devise  of  a  term,  is  a  breach  of  a  covenant  not  to  assign,  102. 

Devisee  for  life  or  years,  liable  for  waste,  203  ;  when  entitled 
to  emblements,  338. 

Devisee  of  reversion,  may  sue  and  be  sued  as  assignee,  70; 
may  maintain  covenant  against  lessee  or  his  assignee, 
179 ;  may  distrain  for  rent,  110;  may  determine  lease  for 
years  by  notice,  as  lessor  might,  93 ;  may  be  allowed  to 
defend  ejectment,  240. 

Disabling  statutes,  as  to  leases,  3. 

Disaffirming  landlord's  title  by  tenant,  when  a  cause  of  for- 
feiture, 94. 

Disclaimer,  or  disavowal  of  landlord's  title,  in  cases  of,  notice 
to  quit  not  necessary,  87 ;  when  merely  verbal,  not  a 
cause  of  forfeiture,  94. 

Disputing  landlord's  title  by  tenant,  not  allowed,  145,  155, 
181,  183,  219,  296,  94;  but  he  may  show  that  it  has 
determined,  183,  219,  296. 

Disseisee,  when  entitled  to  emblements,  341. 

Dissenting  minister,  when  tenant  at  will  of  chapel,  215. 

Dissolution  of  tenancy,  by  effluxion  of  time,  78 ;  by  surren- 
der,  79 ;  by  notice  to  quit,  86 ;  by  notice  to  determine  a 
lease  for  years,  92 ;  by  forfeiture,  94. 

Distress  damage  feasant,  of  landlord's  cattle,  330. 

Distress  for  rent,  105 :  in  what  cases,  105,  173,  where  there 
is  a  demise,  express  or  implied,  106,  of  corporeal  here* 
ditamcnts,  106,  at  a  specific  rent,  106,  payable  at  a  time 
certain,  107,  the  landlord  having  a  reversion,  107. 

By  whom,  108 ;  by  lessor,  108,  assignee  of  the  reversion, 
109,  mortgagee,  109,  executor,  &c.,  109,  husband,  110 ;  by 
joint' tenants,  parceners,  tenants  in  common,  110. 
Against  whom,  110. 

When,  HI;  where,  113,  of  cattle  on  a  common, 
114,  of  goods  clandestinely  removed,  114,  130,  or  re- 
moved in  landlord's  presence,  115. 

Of  what  goods,  115:  not  fixtures,  115,  314,  370,  or 
wearing  apparel,  if  in  use,  115,  not  of  goods  of  others  on 
the  premises  for  the  purposes  of  trade,  1 1 5, 3 1 5 ;  nor  goods 
seized  under  an  execution,  117.  But  implements  of  trade 
may,  115,  315 ;  so  may  growing  crops,  116. 

The  seizure,  118:  how,  118,  317,  by  lessor  or  his 
agent,  119,  must  be  in  the  day  time,  119;  tcarrant  to 
distrain,    119;    inventory,  120;    notice  of  diitrets,  120. 
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Tender  of  rent,  121 ;  when,  121.  Impounding,  122,  in 
pound  overt  or  covert,  122,  where,  123,  124;  removal. 
124,  where,  124.  Appraisement  and  condemnation,  125, 
when,  125,  how,  126,  appraisers  oath,  126,  furm  of  the 
appraisement^  127,  stamp,  127.  Sale,  127,  how,  127, 
and  where,  127,  128.  Costs,  128,  and  amount  how  li- 
mited, where  the  rent  does  not  exceed  202.  p.  128,  129. 
Overplus  to  he  left  with  the  constable,  129. 

2.  Fraudulent  removal  of  goods,  to  avoid  a  distress, 
130 :  landlord's  remedy  by  distraining  the  goods,  130 ; 
and  action  for  double  value,  130, /orm  of  declaration,  13 1» 
general  issue,  132,  evidence  for  plaintiff,  132,  evidence 
for  defendant,  134;  declaration  for  aiding  or  assisting  in 
it,  134,  general  issue  and  evidence,  135.  Summary  pro- 
ceedings for  the  like  offence,  136,  order,  137  ;  appeal,  13&. 

3.  Pound  breach  and  rescue,  138,  317;  remedy  for, 
138;  landlord  may  reseize  the  goods  or  cattie,  138.  Re- 
medy by  indictment  for  pound  breach,  139. 

Distress  for  rent,  in  what  cases,  under  an  agreement,  59 ;  in 
case  of  an  implied  tenancy,  65 ;  by  lessee  upon  his  un- 
der-lessee, 69;  by  mortgagee,  in  what  cases,  77,  100; 
by  executor  or  administrator,  109  ;  by  assignee  of  rever- 
sion, 1 09 ;  by  husband  in  right  of  his  wife,  1 1 0 ;  by  joint 
tenants,  tenants  in  common,  110;  by  tenant  in  dower, 
336;  by  parceners,  306, 110 ;  upon  a  tenant  who  attorns, 
77 ;  upon  executor  or  administrator,  110. 

Distress  of  cattle  upon  a  common,  for  rent,  114;  damage 
feasant,  for  surcharge  of  common,  &c.,  333. 

Distress,  not  for  rent  reserved  upon  incorporeal  heredita- 
ments, 30 ;  not  for  rent  reserved  by  an  assignment,  69. 

Distress  for  rent,  in  what  cases  a  waiver  of  a  forfeiture,  97, 
101 ;  when  a  waiver  of  a  notice  to  quit,  91. 

Distress  for  double  rent  for  holding  over,  107,  213,  294. 

Distress  for  rent,  fraudulent  removal  of  goods,  to  avoid,  130. 
See  "  Distress  for  rent." 

Distress,  authority  to  make,  what  sufficient,  119^ 

Distress,  notice  of,  120. 

Distress  after  tender,  action  for,  121. 

Distress,  when  sufficient  on  the  premises,  in  what  cases  for- 
feiture incurred  by  non-payment  of  rent,  99,  ejectment 
in  such  a  case,  160,  and  evidence,  161 ;  when  insufficient 
on  the  premises,  forfeiture,  99,  100,  ejectment,  163,  evi- 
dence, 165;  summary  mode  of  obtaining  possession  in 
this  latter  case,  167. 

Distress,  rent  levied  by,  plea  of,  in  debt  for  rent,  145  ;  in  use 
and  occupation,  157;  in  replevin,  299. 

Distress  upon  undertenant,  for  rent  due  to  head-landlord, 
action  against  lessor  for  allowing,  334. 

Distress,  wrongful  or  irregular,  remedies  for,  285 :   What  dis- 
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Distress,  wrongful  or  irregular  (cwiinued.) 

tress  wrongful,  what  irregular,  285 ;  remedy  for  it,  285  ; 
tender  of  amends,  286 ;  plea  of  general  issue,  and  special 
matter  in  evidence,  286 ;  costs,  286. 

1.  Remedy  by  replevin,  for  a  wrongful  distress,  286 — 
302.    See  "  Replevin." 

2.  Action  for  distraining,  where  no  rent  is  due,  302  : 
form  of  the  action,  and  in  what  cases,  302;  against 
whom,  303 ;  declaration  on  stat  2  W,  8f  M,  sess,  1,  c.  5, 
8.  5,  p.  303 ;  general  issue,  303 ;  evidence  for  plaintiff, 
304,  for  defendant,  304. 

3.  Action  for  distraining  twice  for  the  same  rent,  304  : 
in  what  cases,  304,  124;  declaration,  Z06 ;  pleadings 
and  evidence,  307. 

4.  Action  for  distraining  for  more  rent  than  was  due, 
307  :  in  what  cases,  307  ;  declaration,  308 ;  general  issue, 
and  evidence,  309. 

5.  Action  for  an  excessive  distress,  310 :  in  what  cases, 
310;  declaration,  311 ;  general  issue,  and  evidence  for 
plaintiff,  312,  evidence  for  defendant,  312 ;  verdict,  313. 

6.  Action  for  distraining  beasts  of  the  plough  or  sheep, 
313  :  declaration,  314 ;  general  issue  and  evidence  under 
it,  314. 

7.  Action  for  distraining  property  not  distrainable,  314 : 
in  what  cases,  314 ;  fixtures,  314,  115,  270 ;  implements 
of  trade,  315,  115;  goods  on  the  premises  in  the  way 
of  trade,  315,  115;  other  matters,' 316.  Remedy  for 
wrongfully  taking  them,  316. 

8.  Action  for  distraining  after  tender  of  rent,  317, 121. 

9.  Action  for  refusing  to  restore  goods  distrained,  on 
tender  of  the  rent,  317 :  in  what  cases,  317 ;  declaration, 
318;  general  issue,  and  evidence,  319. 

10.  Action  for' driving  the  distress  out  of  the  hundred, 
&c.,  319:  in  what  cases,  319;  declaration,  320 ;  general 
issue,  and  evidence,  320. 

11.  Action  for  remaining  on  the  premises  an  unreason- 
able time  after  distraining,  320 :  in  what  cases,  320 ;  de^ 
claration,  321 ;  general  issue,  and  evidence,  321. 

12.  Action  for  selling  a  distress  before  the  expiration 
of  five  days,  322 :  in  what  cases,  322 ;  general  issue,  and 
evidence,  322. 

13.  Action  for  the  sale  of  a  distress,  without  giving 
notice  thereof,  323:  in  what  cases,  323;  declaration, 
323 ;  general  issue,  and  evidence,  324. 

14.  Action  for  selling  the  distress,  without  appraise- 
ment, 324 :  in  what  cases,  324 ;  declaration,  325 ;  general 
issue,  and  evidence,  325. 

15.  Action  for  not  selling  distress  for  the  best  price. 
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326 :  in  what  cases,  326 ;  dedaration,  326 ;  general  issue 
and  evidence,  327. 

16.  Action  for  not  returning  the  surplus,  after  the  sale 
of  a  distress,  328 :  in  what  cases,  328 ;  declaratum,  328  ; 
general  issue  and  evidence,  329. 

17.  Tenant's  remedy  for  excessive  charges  of  the  dis- 
tress, &c.,  330,  329. 

Dutringas  in  replevin,  to  compel  an  appearance,  289. 
DisturlMince  of  common,  action  for,  345. 

1 .  The  tenant's  remedy  against  a  commoner  or  stranger, 
345 ;  as  to  common  of  pasture — ^trespass  by  a  stranger, 
345 ;  surcharge  by  a  commoner,  345 ;  as  to  common  of 
piscary,  turbary,  estovers,  &c.,  345 ;  as  to  sole  and  several 
pasture,  345 ;  declaration,  346,  and  what  it  must  state* 
346,  347  ;  General  isme,  347,  and  evidence  under  it,  347, 
348 ;  Traverse,  plamtif  not  postered,  &c.,  348,  and  evi^ 
dence,  348.  Traverse  of  the  right  of  common,  349;  evidence 
for  the  plaintiff,  349 ;  how  the  right  to  be  claimed,  349, 
how  proved,  350,  for  what  cattle,  351,  during  what,  por- 
tion of  the  year,  351,  and  that  the  right  was  exercised 
without  interruption,  352.  Special  pleas,  353,  right  of 
common  in  the  defendant,  353,  licence  from  the  lord, 
353,  statute  of  limitations,  353. 

2.  The  tenant's  remedy  against  the  lord  for  disturbance 
of  common,  353 :  by  action,  353 ;  by  abatement,  354. 

Doors,  breaking  open,  to  distrain  for  rent,  in  what  cases,  118, 
130 ;  in  what  cases  not,  1 18. 

Doors,  hindlord's  fixtures,  359  ;  pulling  down  or  removing 
them,  waste,  198. 

Double  costs  in  replevin,  what,  286,  301 ;  in  ejectment,  what, 
225 ;  in  action  against  landlord,  for  wrongfully  obtaining 
possession  under  justices'  order,  what,  230. 

Double  rent  for  holding  over,  action  for,  212  :  in  what  cases, 
212  ;  declaration,  213;  general  issue,  214,  and  evidence, 
214 ;  special  pleadings,  214.  Distress  for,  107, 213,  294  ; 
avowry  in  replevin  for,  how,  294. 

Double  value  of  goods  distrained,  where  no  rent  was  due, 
action  for,  302  ;  declaration,  303,  general  issue,  303, 
evidence,  304. 

Double  value  for  holding  over,  action  for,  207  :  in  what  cases, 
207 ;  by  whom,  208,  against  whom,  208 ;  demand  of 
possession,  209,  form  of  notice  demanding  it,  210;  decla- 
ration, 210 ;  general  issue,  and  evidence  for  plaintiff,  211, 
evidence  for  the  defendant,  211,  212. 

Double  value  of  goods,  fraudulently  removed  to  avoid  a  dis- 
tress for  rent,  action  for,  130,  declaration,  131,  general 
issue,  132,  and  evidence,  132 ;  action  for  aiding  and  as- 
sisting in  the  removal,  130,  declaration,  134,  general  issue 
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and  evidence,  135.  Summary  proceedings  for  the  same 
ofifence,  in  what  cases,  and  how,  136,  order,  136. 

Dove-cot,  destroying  the  stock  in,  waste,  201 ;  covenant  to 
preserve  the  stock,  51,  and  to  leave  it  well  stocked,  53. 

Dower,  tenant  in,  lease  by,  9 ;  she  may  distrain  for  rent,  306 ; 
when  liable  for  waste,  203 ;  her  executors  entitled  to  em- 
blements, 338 ;  in  what  cases  entitled  to  emblements  oa 
death  of  second  husband,  340. 

Driving  a  distress  out  of  the  hundred,  &c.,  action  for,  319; 
declaration,  320 ;  general  issue  and  evidence,  320. 

Dwelling-house,  waste  in,  198;  declaration  in  action  for,  204. 


Ecclesiastical  persons,  leases  by,  6,  3. 

Effluxion  of  time,  determination  of  tenancy  by,  78. 

Ejectment  for  a  forfeiture,  by  breach  of  covenant,  186  :  ia 
what  cases,  186;  declaration,  186;  evidence,  186,  in 
ejectment  for  not  repairing,  186,  for  waste,  187,  for  not 
insuring,  187,  for  assigning  or  underletting,  &c.,  187» 
188 ;  for  breach  of  an  implied  agreement,  196.  Tenant's 
remedy  against  the  forfeiture,  in  equity,  332. 

Ejectment  against  a  tenant  holding  over,  214. 

1 .  The  tenancy  and  how  determined,  and  the  evidence 
in  the  action,  215  :  in  the  case  of  a  tenancy  at  will,  215, 
tenancy  for  life,  216,  tenancy  for  term  of  years,  217. 
tenancy  from  year  to  year,  217 ;  evidence  for  the  de- 
fendant, 219. 

2.  Proceedings  in  the  action,  220;  declaration,  &c.» 
220;  demand  of  possession,  222 ;  notice  at  the  foot  of  decla- 
ration,  222 ;  bail,  &c.,  223  ;  trial,  &c.,  224;  certificate  for 
immediate  execution,  225  ;  execution,  226. 

Ejectment  for  non-payment  of  rent,  159  :  in  what  cases,  160,  99. 

1.  Ejectment,  where  there  is  a  sufficient  distress  upon 
the  premises,  160:  declaration,  160;  general  issue,  161; 
evidence  for  plaintiff,  161 ;  evidence  for  defendant,  163. 

2.  Ejectment,  where  there  is  no  sufficient  distress  upon 
the  premises,  163,  99;  declaration,  &c.,  164;  evidence* 
165.  Lessee,  how  relieved  against  forfeiture  for  non- 
payment of  rent,  166,  332. 

Ejectment  by  third  party  against  tenant,  237 ;  tenant  must 
give  notice  thereof  to  his  landlord,  238  ;  and  landlord 
may  then  appear  to,  and  defend  the  action,  238. 

Ejectment  by  tenant,  for  ouster,  237. 

Ejectment,  attornment  after  recovery  in,  in  what  cases  usual,  77. 

Ejectment,  costs  of,  when  recoverable  in  action  for  mesne 
profits,  234. 

Ejectment,  landlord  cannot  distrain  after,  in  what  cases,  110; 
use  and  occupation  for  rent  np  to  the  date  of  the  demise^ 
but  not  after,  148,  154. 
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Ejectment,  not  equivalent  to  actual  entry,  with  relation  to 
tenant's  or  trade  fixtures,  361. 

Election,  by  landlord,  not  by  tenant,  whether  a  certain  act,  shall 
be  a  forfeiture  of  a  term,  97. 

Elegit,  tenant  by,  when  not  bound  by  lease  made  by  debtor,  11; 
when  he  may  maintain  ejectment  against  occupier  of  the 
land,  without  giving  notice  to  quit,  87 ;  when  entitled  tot 
emblements,  339,  340. 

Elm  trees,  cutting  down,  waste,  200. 

Emblements,  right  of  the  tenant  to,  337  ;  emblements,  what. 
337  ;  right  to  them,  337  : — aright  of  tenant  for  life,  338  ; 
of  tenant  for  term  of  years,  339 ;  of  tenant  at  will,  339 ; 
of  tenant  by  elegit  or  statute  merchant,  339 ;  right  of  hus- 
band, seised  jure  uxoris,  340 ;  right,  where  the  estate  is 
determined  by  the  tenant,  340 ;  where  the  estate  is  deter- 
mined by  action  or  entry,  341,  104,  226  ;  right  of  execu- 
tors, &c.  341.  Right  to  emblements,  by  express  agree- 
ment, 342. 

Enabling  statutes  as  to  leases,  3,  &c. 

End  of  the  term,  in  a  lease,  certainty  required  as  to,  26 ;  lease 
when  at  an  end,  28. 

Engines  for  working  collieries,  go  to  executor  of  tenant  for  life» 
not  to  remainderman,  369. 

Enquiry,  writ  of,  in  replevin,  300. 

Entry  of  an  appearance,  in  replevin,  289. 

Entry  of  house  to  distrain,  how,  118;  how,  to  distrain  goods 
fraudulently  removed  to  avoid  a  distress,  118. 

Entry  for  a  forfeiture,  generally,  94 ;  right  of,  in  what  cases, 
94 ;  by  whom,  96 ;  waiver  of  the  forfeiture,  97 ;  forfeiture 
in  particular  cases,  99 ;  for  non-payment  of  rent,  99,  68* 
160,  191;  for  not  repairing,  100;  for  waste,  100;  for 
not  insuring,  101 ;  for  assigning  or  underletting,  &c.,  102 ; 
for  other  acts,  &c.,  103,  as  for  carrying  on  a  certain  trade. 
103,  for  breach  of  implied  agreement  as  to  the  manage- 
ment of  a  farm,  104,  for  bankruptcy  of  the  tenant,  104,  or 
the  term  being  taken  in  execution,  104. 

Entry  of  lessee,  when  necessary  to  give  a  legal  title,  41. 

Entry  of  lessor,  proviso  for,  in  case  of  breach  of  covenant,  55* 
56 ;  in  case  of  breach  of  implied  agreement,  191 ;  in  other 
cases,  331 ;  tenant's  remedy  in  equity  against,  332 ;  right 
to  emblements  in  case  of,  341  ;  right  to  fixtures  in  case 
of,  360 ;  actual,  when  not  necessary,  96,  where  necessary, 
361 ;  upon  the  determination  of  tenancy,  what  rights  it 
confers,  214,  330;  what,  determines  an  estate  at  will» 
216 ;  what  legal,  in  search  or  pursuit  of  game,  344. 

Entry  of  lessor  without  cause,  tenant's  remedy  for,  330,  331. 

Xtatry,  to  view  repairs,  covenant  for,  44,  54 ;  the  like  to  view 
Jbitures,  54. 
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Entry  by  a  stranger,  in  what  cases  reversioner  cannot  maintain 
an  action  for,  241. 

Equity,  injunction  when  granted  in,  to  restrain  a  tenant  frooA 
removing  straw,  &c.,  191  ;  to  restrain  waste,  206. 

Equity,  relief  in,  against  forfeiture  for  non-payment  of  rent> 
99,  166 ;  against  other  forfeiture,  332. 

Equity,  sequestration  from  a  court  of,  landlord  entitled  to  a 
year's  rent  under,  252. 

Erections  for  purposes  of  trade,  right  to,  at  the  end  of  tenancy^ 
366 ;  the  like,  for  the  purposes  of  agriculture,  367,  368  ;. 
the  like,  by  tenant  in  other  cases,  364. 

Error,  costs  in,  in  ejectment,  when  recoverable  in  action  for 
mesne  profits,  234. 

Estate,  que,  prescription  in,  how  formerly,  349. 

Estate,  pur  auter  vie,  lease  of,  9. 

Estoppel,  lease,  when  binding  by  way  of,  3,  145. 

Estovers,  common  of,  remedy  for  disturbance  of,  345 ;  covenant 
for  tenant  to  take  the  lopping,  &c.  of  trees  for  estovers, 
55. 

Eviction,  when  a  good  defence  in  debt  for  rent,  144,  form  of 
the  plea,  144 ;  the  like,  in  covenant  for  rent,  147 ;  the 
like,  in  action  for  use  and  occupation,  155 ;  the  like,  as  » 
plea  in  bar  in  replevin,  111,  form  of  the  plea,  298 ;  where 
not,  in  covenant  for  not  repairing,  178,  or  for  a8signing» 
&c.,  178 ;  when  not,  at  the  end  of  the  tenancy,  215 ;  ap- 
portionment of  rent,  in  case  of,  173  ;  not  necessary  to  be 
alleged  or  proved  in  action  for  breach  of  covenant  for  title, 
272,  273,  except  as  special  damage,  276 ;  when  a  breach  of 
covenant  for  quiet  enjoyment,  278. 

Eviction  of  tenant,  landlord's  remedy  for,  237. 

Exception,  when  to  be  stated  in  declaration  in  covenant,  175. 

Excessive  charges  in  case  of  a  distress,  tenant's  remedy  for» 
330,  329. 

Excessive  distress,  action  for,  310 ;  in  what  cases,  310 ;  declar- 
ation, 311 ;  general  issue,  and  evidence  for  plaintifif,  312, 
evidence  for  defendant,  312  ;  verdict,  313. 

Execution,  in  ejectment,  226 ;  when  stayed,  226 ;  in  replevin*. 
301. 

Execution,  when  fixtures  may  be  taken  under,  369,  359,  360, 
361,  365,  366,  370. 

Execution,  goods  taken  in,  cannot  be  distrained  for  rent,  117. 

Execution,  term  taken  under,  is  not  an  assignment  within  cove- 
nant not  to  assign,  103  ;  proviso  for  re-entry  in  case  of» 
104. 

Execution,  certificate  for  immediate,  in  ejectment,  225. 

Execution,  sheriff  not  paying  rent  under,  action  by  landlord 
for,  251 :  m  what  cases,  251,  258 ;  by  and  against  whom, 
252 ;  form  of  the  notice,  253 ;  application  to  the  court,. 
254;    action,  254;  declaration,  254;  general  issue  and 
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evidence,  256 ;  general  travenes,  257,  and  evidence,  257. 
Special  pleas,  258.    Verdict,  258. 

Execution  of  lease  by  agent,  in  what  cases  and  how,  12. 

Executor,  may  grant  leases,  1 1 ;  in  what  cases  bound  by  cove^ 
nants,  102 :  in  what  cases  entitled  to  rent,  32,  and  he 
may  distrain  for  it,  109,  110,  287,  within  what  time,  112; 
in  what  cases  he  may  be  distrained  upon,  110;  action 
for  use  and  occupation  against,  150;  action  of  covenant 
against,  182,  as  assignee  of  the  term,  185;  venue,  140, 
evidence,  185;  case  in  the  nature  of  waste  agunst, 
203;  when  not,  against  executor  of  tenant  for  life,  on 
covenant  for  title,  272,  277 ;  action  of  debt  or  covenant 
by,  140,  venue,  140 ;  action  by,  for  double  value  for  hold- 
ing over,  208 ;  case  by,  against  the  sheriff,  for  not  paying 
rent  under  an  execution,  253;  replevin  by  or  against,  287 ; 
avowry  by,  294.  His  right  to  emblements,  338,  340,  341  r^ 
342 ;  to  fixtures,  368,  369.  His  right  to  enter  for  for- 
feiture, 96. 

Executor,  entitled  to  apportionment,  in  case  of  annuities, 
pensions,  &c.,  171. 

Executor  or  heir,  when  entitled  to  apportionment  of  rent,  172. 

Executor  of  lessor,  and  remainderman,  apportionment  of  rent 
between,  170. 

Executor,  notice  to  quit  by,  88 ;  to,  88. 

Executor  of  assignor  of  term,  use  and  occupation  by,  149. 

Exemption  from  the  general  rule  as  to  fixtures,— of  tenant's 
fixtures,  364  ;  of  trade  fixtures,  366. 

Expiration  of  landlord's  title,  tenant  may  show,  219. 

Expiration  of  term,  fixtures  at  the  time  of,  in  what  cases  they 
belong  to  the  landlord.,  360,  361. 

Expiration  of  year  of  tenancy,  notice  to  quit  at,  89 ;  proof 
of  it,  218. 

Express  agreement,  supersedes  that  which  is  implied  from  the 
custom  of  the  country,  192. 

Express  contracts,  not  under  seal,  landlord's  remedy  upon, 
188;  tenant's  remedy  upon,  283,  284. 

Express  covenant  for  quiet  enjoyment,  276,  277. 

Express  covenant  for  title,  form  of,  273 ;  dectora/ion  for  breach 
of,  274,  pleadings  and  evidence,  276 ;  supersedes  implied 
one,  272 ;  and  the  same  as  to  other  express  covenants,  39t 

Express  malice,  not  necessary  to  be  proved,  in  action  for  ex- 
cessive distress,  312. 

Expulsion,  when  an  answer  to  covenant  for  rent,  147. 

Expulsion,  forcible,  of  tenant,  at  the  end  of  his  term,  not 
aUowed,  215,  331. 

Expulsion  of  tenant,  by  a  stranger,  his  remedy  for,  334. 

Extra  costs,  in  ejectment,  not  recoverable  in  trespass  for 
mesne  profits,  234. 


400  Index. 


F. 


Factor,  goods  sent  to  him  for  sale,  cannot  be  distrained  for 
rent,  115,315. 

Fallow,  allowing  a  land  to  lie,  whereby  it  becomes  overrun 
with  bushes,  not  waste,  199. 

Farm,  management  of,  covenant  as  to,  36,  form  of  it,  51 ; 
agreement  as  to,  104,  when  implied  from  custom  of  the 
country,  191. 

Farm,  lease  of,  47 ;  agreement  for  a  lease  of,  62. 

Farm  fixtures,  to  whom  they  belong,  367 ;  lessee  has  not  a 
right  to  them,  similar  to  that  as  to  trade  fixtures,  367 ;  he 
can  remove  only  erections  or  things  not  fixed  to  the  free- 
hold, 368. 

Farm  produce,  how  sold  under  an  execution,  117. 

Feast-days,  for  payment  of  rent,  31. 

Fee,  owner  of,  becoming  bankrupt,  fixtures  as  well  as  the  land 
vest  in  his  assignees,  370. 

Feme  covert,  lease  by,  3,  5  ;  lease  to,  13  ;  surrender  by,  how, 
79 ;  when  entitled  to  emblements,  340. 

Feme  covert,  exception  as  to,  in  the  prescription  Act,  350. 

Fences,  cwenant  as  to  the  repair  of,  50;  covenant  not  to  throw 
down,  52. 

Fences  on  a  common,  in  what  cases  commoner  may  abate,  354. 

Field-book,  covenant  to  keep,  52. 

Fieri  facias,  in  replevin,  302.    See  "  Execution:* 

Fine  upon  leases,  stamp  in  cases  of,  39, 40. 

Fire,  demised  premises  destroyed  by,  not  waste,  199 ;  how  far 
a  defence  in  action  for  use  and  occupation,  157 ;  no  de- 
fence in  debt  or  covenant  for  rent,  145,  nor  will  a  court 
of  equity  relieve  against  it,  145, 333 ;  nor  shall  there  be 
any  apportionment  or  abatement  of  rent  on  that  account, 
173;  no  defence  in  action  of  covenant  for  not  repairing, 
177,  333. 

Fishery,  lease  of,  2  ;  covenant  that  landlord  may  fish  in  ponds 
on  the  demised  premises,  53 ;  covenant  to  prevent  others 
doing  so,  53. 

Fish-pond,  destroying  stock  of,  waste,  201;  injunction  against, 
in  what  cases,  206. 

Fixtures,  what,  and  the  right  to  them,  359  : 

1.  Landlord's  fixtures,  359:  things  fixed  to  the  free- 
hold, at  the  time  the  tenancy  commences,  359 ;  or  fixed 
by  the  landlord  during  the  term,  359,  360 ;  or  fixed  by 
the  tenant,  not  being  tenant's  or  trade  fixtures,  360 ;  or 
remaining  fixed  after  the  end  of  the  tenancy,  360,  361. 
Tenant  removing  them,  waste,  198. 

2.  Tenant's  fixtures,  362 :  matters  of  ornament  which 
he  has  affixed  during  the  term,  362,  or  fixtures  purchased 
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by  him  of  the  landlord,  or  his  vendee,  &c.,  363 ;  not  being 
buildings  or  other  erections.  Sec.  fixed  to  the  freehold,  364. 
Right,  how  controlled  by.  stipulations  in  the  lease,  366. 

3.  Trade  fixtures,  365  :  vats,  machinery,  &c.,  fixed  bj 
the  tenant  for  the  purposes  of  his  trade,  366 ;  right,  how 
controlled  by  stipulations  in  the  lease,  366. 

4.  Farm  fixtures,  367  :  lessee  has  not  a  right  similar  to 
that  as  to  trade  fixtures,  367 ;  he  can  remove  only  erec- 
tions or  things  not  fixed  to  the  freehold,  368. 

5.  Right  to  fixtures  by  representatives,  368 :  by  heir  or 
executor,  368 ;  by  remainderman  or  executor  of  tenant 
for  life,  369;  in  case  of  execution  against  the  tenant,  369» 
366 ;  in  case  of  the  bankruptcy  of  the  tenant,  370. 

6.  Actions  for  or  in  relation  to  fixtures,  370 :  by  the 
landlord,  370;  by  the  tenant,  371;  by  assignee,  mort- 
gagee, &c.,  371 ;  by  vendor  against  vendee,  372,  373. 

Fixtures  cannot  be  distrained  for  rent,  115,  370:  action  for 
distraining,  314. 

Fixtures,  agreement  between  landlord  and  tenant  as  to,  362» 
372 ;  covenant  to  give  them  up  at  the  end  of  the  term, 
45 ;  covenant  that  landlord  may  enter  to  view  and  make 
an  inventory  of  theim,  54.  Sale  of,  by  outgoing  to  incom- 
ing tenant,  362. 

Fixtures,  replevin  does  not  lie  for,  287 ;  and  no  plea  in  bar 
that  the  goods  distrained  were  fixed  to  the  freehold,  299. 

Fodder,  cov^iant  to  leave,  at  the  end  of  the  tenancy,  52. 

Forcibly  turning  tenant  out,  at  the  end  of  the  tenancy,  not 
allowed,  331. 

Forfeiture  of  copyholds,  right  to  emblements  in  case  of,  341. 

Fc^eiture  of  term,  94 :  generally,  94 ;  right  of  entry  for  a 
forfeiture,  in  what  cases,  94;  by  whom,  96;  waiver  of 
the  forfeiture,  97. 

Forfeiture  in  particular  cases,  99 :  for  non-payment  of 
rent,  99 ;  ejectment  for  it,  159  : — for  not  repairing,  100 ; 
ejectment  for,  186: — ^forwaste,400;  ejectment  for,  187; — 
for  not  insuring,  101 ;  ejectment  for,  187  : — ^for  assigning 
or  underletting,  &c.,  102;  ejectment  for,  187: — for  other 
acts,  &c.,  103,  as  for  carrying  on  a  certain  trade,  103,  for 
breach  of  implied  agreement  as  to  the  management  of  a 
farm,  104,  or  other  matter,  59,  196,  for  bankruptcy  of  the 
tenant,  104,  or  the  term  being  taken  in  execution,  104. 

The  tenant's  remedy,  by  bill  in  equity,  where  an  eject- 
ment is  brought  for  a  forfeiture,  332:  for  non-payment 
of  rent,  332,  166;  in  what  cases,  for  not  repairing,  333» 
1 66,  or  as  to  the  managing  of  a  farm,  333 ;  but  not  for 
defiuilt  in  insuring,  338,  or  for  assigning,  &c.,  334« 

Forfeiture  of  term,  right  to  emblements  in  que  of,  341 ; 
rig^t  to  fixtures  in  case  of,  360,  361 ;  apportionment  of 
rent  in  case  of,  172. 
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Forfeiture,  waiver  of,  97,  163.  ' 

Fraud  and  collusion,  plea  of,  in  action  on  replevin  bond,  266. 

Frauds,  statute  of,  fixtures  not  an  interest  in  land  within,  373. 

Fraudulent  removal  of  goods,  to  avoid  a  distress  for  rent,  130^ 
what,  133 ;  aiding  or  assisting  in  it,  130 ;  declaration 
against  tenant,  131,  general  issue,  132,  evidence  for  plain- 
tiff, 132,  for  the  defendant,  134 ;  declaration  against  party 
for  aiding,  &c.,  134,  general  issue  and  evidence,  135 ; 
summary  proceedings  for  the  like  offence,  136,  order,  137. 
Where  and  how  the  goods  may  be  distrained  afterwards, 
114,  118. 

Free  bench,  widow  entitled  to,  right  of  her  executors  to  em- 
blements, 338. 

Fruits,  growing,  may  be  distrained  for  rent,  116,  124 ;  tender 
of  rent,  when,  121,  318. 

Fruit  trees,  covenant  to  keep  orchard  stocked  witii,  51. 

Fttiit  trees,  cutting  down,  waste,  201 . 

Furnaces,  in  what  cases  landlord's  fixtures,  369. 

Furnished  lodgings,  rent  of,  may  be  distrained  for,  106. 

Future  lease,  stipulation  for,  its  effect,  19^  20. 


G. 

Game,  reservation  of  the  right  Of  killing,  to  landlord,  47  ;  cove* 
nant  by  tenant  to  prevent  others,  53,  and  to  preserve  the 
game,  53. 

Game,  trespass  in  search  or  pursuit  of,  remedy  by  tenant  for, 
343 ;  except  as  against  the  landlord,  or  those  authorized 
by  him,  in  what  cases,  344 ;  tenant  not  to  kill,  in  what 
cases,  344. 

Garden,  waste  in,  what,  201. 

Gates  on  commons,  in  what  cases  commoner  may  abate,  354. 

Gavelkind,  co-heirs  in,  avowry  by,  288. 

General  issue,  in  assumpsit,  151;  case,  303;  case  "on  sta- 
tute," 303 ;  debt  on  simple  contract,  151 ;  non  est  factum, 
265;  not  guilty  in  ejectment,  161 ;  in  replevin,  290;  in 
actions  against  landlords,  &c.  for  wrongful  or  irregular 
distresses,  286. 

General  traverses,  243,  24T,  forms,  257,  271. 

Germins  of  underwood,  destroying,  waste,  200 ;  of  wood,  cutting 
down,  without  planting  new  ones,  200. 

Give, — ^no  warranty  or  covenant  to  be  implied  from  the  word, 
39. 67. 

Glass,  chimney,  in  what  cases  not  a  fixture,  362 ;  and  tenant 
may  remove  it,  362. 

Glebe  lands,  holding  over  in  the  time  of  a  new  incumbent,  in 
what  cases  a  new  tenancy  to  be  implie4#  66. 
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Goods,  what,  taken  under  execution,  entitles  landlord  to  his- 

rent,  256. 
Granary  keeper,  com,  &c.,  in  possession  of,  for  safe  keeping, 

cannot  be  distrained  for  rent,  115,  315. 
Grant, — no  warranty  or  covenant  to  be  implied  from  the  word,. 

39,  67. 
Grantee  of  reversion,  at  common  law  ;  could  not  enter  for  con- 
dition broken,  96 ;  may,  by  statute,  96. 
Grrass  seeds,  cwenant,  to  allow  lessor  to  sow,  in  last  year  of  the 

.  tenancy,  54. 
Grass  growing,  crop  of,  in  what  cases  distrainable  for  rent,  116; 

when  to  be  appraised  and  sold,  124 ;  tenderof  rentbeforCr- 

121,318. 
Grass  growing,  not  emblements,  337. 
Grates,  fixed,  cannot  be  distrained  for  rent,  115. 
Gravel,  proviso  in  lease,  that  tenant  may  dig  for,  54 ;  diggings 

for,  in  what  cases  waste,  200. 
Greenhouses,  not  tenant's  fixtures,  or  removable  by  tenant, 

365 ;  greenhouses  even  of  nurserymen,  not  removable  by 

tenant,  368. 
Grieved,  party,  pleading  in  actions  for  penalties  by,  212. 
Gross,  right  of  sole  and  several  pasture  in,  345. 
Ground  rent,  payment  of,  by  tenant,  in  what  case  may  be  given 

in  evidence  in  action  for  mesne  profits,  234 ;  in  debt  for' 

rent,  145. 
Growing  crops,  may  be  distrained  for  rent,  116;  when  appraised 

and  sold,  124,  128;  tender  of  rent  before,  121,318. 
Growing  crops,  right  of  outgoing  tenant  to,  355. 
Guardian  in  socage,  lease  by,  1 1 ;  liable  for  waste,  203. 

H. 

Habendum,  in  a  lease,  province  of,  31 ;  when  it  regulates  the 
times  of  payment  of  rent,  31,  107;  may  have  relation 
back,  34 ;  form  of  it,  42,  48. 

Habere  facias  possessionem,  evidence  in  actions  for  mesne  pro- 
fits, 234. 

Half-year  to  half-year,  tenancy,  what  notice  to  quit  to  be  given, 
87. 

Hawk,  covenant  to  allow  the  landlord  to,  53,  and  to  prevent 
others,  53. 

Hay,  right  of  outgoing  tenant  to,  357  ;  coverumt  to  leave  it,  52. 

Hay,  in  rick,  &c.  may  be  distrained  for  rent,  116;  how  im- 
pounded, 123 ;  where  to  be  sold,  128. 

Head  landlonl,  payment  of  rent  to,  by  under-tenant,  when 
pleadable  to  debt  for  rent,  145  ;  in  action  for  mesne  pro- 
fits, 234.  Lessor  allowing  head  landlord  to  distrain,  action 
for,  by  under-tenant,  334;  declaration,  335;  general 
issue  and  evidence,  336. 
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Hearths,  not  tenant's  fixtures,  362. 

Hedges,  rooting  up  or  destroying,  waste,  200  ;  declaration,  205  ; 

covenant  to  keep  and  leave  in  repair,  50,  51. 
Hedges  on  commons,  right  of  commoner  to  abate,  354. 
Hedge  bote,  covenaiiU  as  to.  55. 
Heir,  in  what  cases  he  may  avoid  a  lease  made  by  his  ancestor 

whilst  under  age,  3. 
Heir,  reservation  of  rent  to,  its  effect,  32  ;  notice  to  quit  by. 

88;  entry  for  forfeiture  by,  96 ;  distress  by,  110;  action 

by,  for  double  value  for  holding  over,  208 ;  when  allowed 

to  come  in  and  defend,  in  ejectment,  240. 
Heir,  covenant  against,  as  assignee,  184. 
Heir  and  executor,  rent  how  and  in  what  cases  apportioned 

between,  172 ;  which  shall  have  the  emblements,  342,  or 

fixtures,  368. 
Herbage,  right  to  sole  and  several,  in  what  case  may  be  claimed 

by  prescription,  345. 
Hire,  tools  or  machinery  lent  on,  may  be  distrained  for  rent, 

316. 
Holding  over,  by  tenant,  after  the  expiration  of  his  tenancy, 

landlord's  remedies  for,  207 :  he  may  enter,  330,  and  after 

entry  may  maintain  trespass  against  the  tenant,  331 ;  but 

he  cannot  forcibly  expel  him,  331. 

1 .  Action  for  double  value,  for  holding  over,  207 ;  in 
what  cases,  207  ;  by  whom,  208,  against  whom,  208 ;  de- 
mand of  possession,  209,  form  of  notice  demanding  U, 
210;  declaration,  210;  general  issue,  and  evidence  for 
plaintiff,  211,  evidence  for  the  defendant,  211,  212. 

2.  Action  for  double  rent,  for  holding  over,  212;  in 
what  cases,  212 ;  declaration,  213 ;  general  issue,  214,  and 
evidence,  214;  special  pleadings,  214;  or  it  may  be  dis- 
trained for,  107,  213,  294. 

3.  Action  of  ejectment  against  a  tenant  holding  over, 
214  :  the  tenancy  how  determined,  and  the  evidence  in  the 
action,  215  ;  in  the  case  of  a  tenancy  at  will,  215,  tenancy 
for  life,  216,  tenancy  for  term  of  years,  217,  tenancy  from 
year  to  year,  217 ;  evidence  for  the  defendant,  219 ;  pro- 
ceedings in  the  action,  220 ;  declaration,  &c.,  220 ;  de' 
mand  of  possession,  222  ;  notice  at  the  foot  of  declaration, 
222 ;  bail,  &c.,  223 ;  trial,  &c.,  224 ;  certificate  for  immediate 
execution,  225 ;  execution,  226. 

4.  Summary  proceedings  before  justices  of  the  peace,  to 
obtain  possession  after  tenancy  determined,  226 ;  in  what 
cases,  and  the  notice,  226,  form  of  the  notice,  228 ;  appli- 
cation, and  warrant  to  give  possession,  228,  complaint, 
229,  warrant,  230,  warrant  when  stayed,  230 ;  no  action 
against  justices,  &c.,  230. 

5.  Action  of  trespass  for  mesne  profits,  231 :  in  what 
cases,  231  ;  by  and  against  whom,  231 ;  deelaration,  231  ; 
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plea,  general  itsue,  232,  evidence  under  it  for  the  plaintiff, 
232,  for  the  defendant,  234 ;  plea,  premises  not  the  premi- 
ses of  the  plainHff,  234,  evidence,  235 ;  plea,  statute  of 
limiitations,  235,  replicatum,  235,  evidence,  235;  other 
pleas,  236;;  costs,  236. 

Holding  over,  tenant,  payment  of  rent  by,  when  it  creates  a 
new  tenancy,  66,  190;  and  the  tenancy  cannot  be  deter- 
mined without  notice  to  quit,  86 ;  but  a  new  tenancy  can- 
not be  implied  from  holding  over  alone,  191  ;  and  before 
new  tenancy  created,  tenant  cannot  be  distrained  upon  for 
rent,  106 ;  but  he  may  be  sued  in  use  and  occupation, 
149,  152. 

Holding  over,  tenant,  waste  by,  203. 

Holding,  how  stated,  in  declaration  for  use  and  occupation,  150. 

Holding,  proof  of,  in  what  cases  evidence  of  rent  being  in  ar- 
rear,  297. 

Hops,  deemed  emblements,  337. 

Hops,  growing,  distrainable  for  rent,  116;  where,  when,  and 
how  appraised  and  sold,  124 ;  tender  of  rent  before,  318. 

Hop  garden,  converting,  to  tillage,  waste,  199. 

Hornbeam,  when  deemed  timber,  of  which  waste  may  be  com- 
mitted, 200. 

Horse  in  a  smith's  shop  to  be  shod,  cannot  be  distrained  for 
rent,  115,  316 ;  but  a  horse  in  a  stable,  though  let  by  the 
tenant  to  another,  may,  316. 

Hospital,  lease  by  the  master  or  guardians  of,  7. 

Hothouses  of  nurserymen,  not  tenant's  or  trade  fixtures,  and 
cannot  be  removed,  368. 

House,  what  implied  in  letting,  157,  158. 

House,  waste  in,  what,  198 ;  declaration  for,  204. 

Housebote,  covenant  as  to,  55. 

Hundred,  driving  distress  out  of,  penalty,  124  ;  action  for  it, 
in  what  cases,  319;  declaration,  320;  general  issue  and 
evidence,  320. 

Hunt,  covenant  to  allow  landlord  to,  53 ;  and  to  prevent  others, 
53. 

Husband,  seised  in  right  of  wife,  right  of,  to  distrain,  110; 
avowry  by,  in  replevin,  294 ;  right  of,  to  emblements,  340, 
341,  342. 

Husband  and  wife,  lease  by,  3,  5 ;  declaration  in  replevin  by, 
287. 

Husband,  action  against,  for  use  and  occupation  of  lodgings  by 
his  wife,  plea  in,  154. 


Idiot,  lease  by,  5 ;  lease  to,  13 ;  exception  in  the  Prescription 
Act  as  to,  350. 
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Illegality^  plea  of,  ia  action  for  use  and  occupation,  157# 

Immediate  execution,  in  ejectment,  certificate  for,  225. 

Impeachment  of  waste,  leases  when  not  to  be  without,  4. 

Implements  of  trade,  if  not  in  use,  distrainable  for  rent,  1 15, 
315,  316. 

Jmplied  contracts,  65,  189;  as  to  the  existence  of  a  tenancy, 
58,  65,  66,  86, 106,  107, 215,  216,  217 ;  as  to  the  terms  of 
the  tenancy,  65, 190, 104;  as  to  the  payment  of  rent,  191  ; 
as  to  managing  a  farm  according  to  the  custom  of  the 
country,  191,  68 ;  as  to  using  the  premises  in  a  tenantlike 
manner,  194 ;  as  to  repairs,  195 ;  in  other  cases,  196 ;  on 
part  of  the  landlord,  67,  108,  158, 283,  284,  306. 

Implied  covenants,  39  :  on  part  of  the  lessor,  67, 270 ;  for  title* 
272 ;  for  quiet  enjoyment,  276,  335 ;  on  part  of  the  lessee, 
39,  68. 

Implied  contract  or  covenant,  when  superseded  by  express  con- 
tract, 192. 

.Implied  determination  of  a  tenancy  at  will,  78,  216. 

Implied  authority  to  give  notice  to  quit,  88. 

Implied  warranty,  in  letting  a  house,  157,  158,  284;  none  on 
letting  land,  67>  284;  none  arising  from  the  words 
"give"  or  "grant,"  67. 

impounding  a  distress,  122,  in  pound  overt  or  covert,  122, 
where,  124,  138,  not  in  several  places,  124 ;  tender  of  rent 
must  be  before,  121,  317,  318 ;  charges  of,  125. 

Impounding  off  the  premises,  notice  of,  124,  323. 

impugning  the  title  of  the  landlord  by  the  tenant,  when  a  for- 
feiture, 94. 

Inclosure  of  common  by  the  lord,  commoner's  remedy  for,  353. 

Incoming  tenant,  what  to  be  left  for,  37,  38,  355 ;  sale  of  fix- 
tures to  him,  362. 

incorporeal  hereditaments,  lease  of,  2,  28,  30,  57 ;  rent  re- 
served by,  cannot  be  distrained  for,  106. 

Increased  rent,  for  converting  meadow  into  tillage^  &c.  may  be 
distrained  for,  107. 

Incumbent,  ejectment  by,  in  what  cases  without  giving  notice 
to  quit,  87. 

infant,  lease  by,  3 ;  lease  to,  13 ;  surrender  by,  79  ;  proviso  as 
to,  in  the  Prescription  Act,  350. 

Information,  in  the  case  of  summary  proceedings  for  non- 
payment of  rent,  168. 

injunction,  to  stay  proceedings  for  a  forfeiture,  by  non-pay* 
ment  of  rent,  167 ;  to  stay  a  removal  of  straw,  manure, 
&c.,  191 ;  to  stay  waste,  206. 

Inner  door,  breaking,  to  distrain  for  rent,  118. 

Inquiry,  writ  of,  in  replevin,  290, 300 ;  notice  of  executing,  301 . 

Insane  persons,  lease  by,  5  ;  lease  to,  13 ;  exception  as  to,  in 
the  Prescription  Act,  350. 

Inside  painting,  within  the  meaningof  a  covenant  to  repair,  176. 
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Insolvency,  proviso  for  re-entry  in  case  of,  55 ;  assignment 
under,  in  what  cases  a  breach  of  covenant  not  to  assign, 
103. 

Insolvent  Act,  discharge  under,  plea  of,  in  debt  for  rent,  145. 

Insufficient  pledges  in  replevin,  action  against  the  sfaeriflf  for 
taking,  247 ;  declaration,  248 ;  general  issue  and  evi- 
dence, 250 ;  insufficiency,  how  proved,  250. 

Insuring,  covenant  for,  16,  36;  form  of  it,  43,^49 ;  proviso  for 
re-entry  for  breach  of,  55;  ejectment  for  forfeiture  by 
breach  of  such  covenant,  101,  187  ;  equity  will  not  relieve 
against  such  forfeiture,  333,  334. 

Interesse  termini,  what,  and  its  effect,  41,  58. 

Interruption  of  exercise  of  right  of  common,  what,  and  its 
effect,  350,  352. 

Inventory  of  goods  distrained,  120;  form  of  it,  120. 

Irregular  distress,  tenant's  remedy  for,  285.  See  "  Distress." 

issue  in  tail,  when  they  may  avoid  a  lease  by  tenant  in  tail,  9. 

Issue,  in  replevin,  300. 


Joinder  of  count  for  use  and  occupation,  with  debt  for  rent, 

not  allowed,  142. 
Joint  tenant,  lease  by,  10;  reservation  of  rent  by,  33;  di^ 

tress  by,  110 ;  notice  to  quit  by,  88 ;  avowry  in  replevin 

by,   287,  288;  action  by,  for  waste,  202;   action  for 

double  value  against,  for  holding  over,  209 ;  right  of,  to 

emblements,  342. 
Judgment  against  casual  ejector,  affidavit  in  moving  for,  164. 
Judgment  in  ejectment,  when  evidence  in  action  for  mesne 

profits,  232,  233. 
Judgment  recovered,  plea  of,  in  debt  for  rent,  145. 
Judgment  debtor,  lease  of,  void,  if  the  land  be  extended  under 

an  elegit,  11. 
Judgment  by  default,  in  replevin,  290. 
Judgment  of  nonpros,  in  replevin,  289,  300. 
Judgment  in  replevin,  for  plaintiff,  301 ;  for  defendant,  302. 
Judgment  de  retorno  habendo,  in  replevin,  300. 
Justices  of  the  peace,  no  action  against,  for  granting  order  to 

give  landlord  possession  after  tenancy  determined,  230. 


Key,  acceptance  of,  by  landlord,  when  a  bar  to  action  for  use 

and  occupation  for  subsequent  rent,  159. 
Killing  game,  right  of,  in  landlord  or  tenant,  344. 
Killing  rabbits  on  common,  commoner  cannot  justify,  354. 
Kilns  for  lime,  not  trade  fixtures  which  may  be  removed,  367. 
Kitchen  ranges,  cannot  be  distrained  for  rent,  115. 
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Land,  cannot  be  claimed  by  prescription,  346. 

Land,  no  implied  warranty  on  the  letting  of,  284. 

Land,  waste  in,  what,  199. 

Landlord,  what  contracts  implied  upon  the  part  of,  67,  108^ 
158,  283,  284,  306. 

Landlord,  may  defend  in  ejectment,  238. 

Landlord,  in  what  cases  he  may  enter  on  the  demised  premises, 
330,  331,  96,  214,  344  ;  his  entry,  when  a  determination 
of  tenancy  at  will,  216 ;  entering  where  he  has  no  right, 
tenant's  remedy  for,  331,  330. 

Landlord's  fixtures,  359 ;  things  fixed  to  the  freehold,  at  the 
time  the  tenancy  commences,  359 ;  or  fixed  by  the  land- 
lord during  the  term,  359,  360 ;  or  fixed  by  the  tenant, 
not  being  tenant's  or  trade  fixtures,  360 ;  or  remaining 
fixed  after  the  end  of  the  tenancy,  360,  361.  Action  by 
'  landlord  in  relation  to  them,  370. 

Landlord's  right  to  game,  344. 

Landlord,  misconduct  of,  when  a  defence  in  action  for  use  and 
occupation,  159. 

Landlord,  notice  to  quit  by,  88 ;  form  of  it,  ^0 ;  notice  to  quit 
by  tenant  to  him,  89. 

Landlord's  remedies  against  his  tenant,  105 :  for  non-payment 
of  rent,  105 ;  for  other  breaches  of  contract,  174,  188  ; 
for  waste,  196;  for  holding  over,  207. 

Landlord's  remedies  against  strangers,  237 :  for  evicting  or  at- 
tempting to  evict  his  tenant,  237  ;  for  injury  to  his  re- 
version, 240  ;  against  the  sheriff,  for  not  taking  a  replevin 
bond,  244,  for  taking  insufficient  pledges  in  replevin,  247, 
or  for  not  paying  rent  under  an  execution,  251 ;  against 
sureties  in  a  replevin  bond,  259. 

Landlord's  remedies  against  tenant  who  has  attorned  t» 
him,  77. 

Landlord,  tenant's  remedies  against,  269 :  for  breach  of  con- 
tract, 269,  under  seal,  269,  or  not  under  seal,  283 ;  for 
breach  of  covenant  for  title,  272,  or  quiet  enjoyment, 
276;  for  wrongful  or  irregular  distress.  285,  316;  for 
entry  without  cause,  330 ;  in  case  of  forfeiture,  by  bill  in 
equity,  332,  or  application  to  a  court  of  common  law, 
166 ;  for  expulsion  by  a  stranger,  334 ;  for  landlord's  al- 
lowing him  to  be  distrained  upon  for  rent  due  to  head 
landlord,  334. 

Landlord,  when  entitled  to  assignment  of  replevin  bond,  261. 

Landlord's  title,  tenant  cannot  dispute,  145,  155,  181,  183, 
219,  296,  94;  but  he  may  show  that  it  is  determined, 
145,  156,  219 ;  or  if  he  have  merely  attorned  to  him,  he 
may  dispute  his  title,  77. 

Landmarks,  cwenant  to  preserve,  52. 
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Land-tax,  payment  of,  in  what  cases  it  cannot  be  pleaded  in 
bar  in  replevin,  299 ;  covenant  to  pay,  an  usual  cove- 
nant, 38. 
Lay  corporations,  leases  by,  3,  and  see  "  Errata." 
Lease  in  writipg,  2  ;  of  what  hereditaments,  2 ;  must  now  be 
bydeed,  2,  57,  141. 

By  whom,  3 ;  by  infants,  3 ;  married  women,  3 ;  in- 
sane persons,  5  ;  by  ecclesiastical  persons,  &c.,  6  ;  bishops, 
deans  and  chapters,  parsons,  vicars,  colleges,  hospitids, 
&c.,  7  ;  by  tenants  in  tail,  8 ;  tenant  for  life,  9 ;  tenant 
in  dower  or  by  the  curtesy,  9 ;  tenant  for  term  of  years, 
9 ;  copyholder,  10  ;  by  joint-tenants  and  tenants  in  com- 
mon, 10 ;  executors  and  administrators,  1 1 ;  guardians, 
1 1 ;  mortgagor  and  mortgagee,  1 1 ;  judgment  debtor  and 
creditor,  1 1 ;  churchwardens  and  overseers  of  the  poor, 
12;  agent,  12;  in  pursuance  of  a  power,  12,  13. 
To  whom,  13. 

Form  of  a  lease,  under  stat.  8  &  9  Vict.  c.  124,  p.  14 : 
in  what  form,  14 ;  parcels,  14;  construction,  14;  costs, 
15;  schedules,  15;  directions  as  to  the  forms  in  the  2nd 
schedule,  18. 

Form  of  a  lease  at  common  law,  19 ;  the  demise,  19, 
what  amounts  to,  19,  20,  must  be  by  words  of  present 
demise,  22,  23 ; — commencement  of  the  term,  24,  how, 
when  it  is  so  many  years  from  the  date,  24,  in  what  cases 
it  may  be  implied,  24,  when  it  may  be  to  commence  after 
the  determination  of  another  estate,  25,  how  in  cases 
under  a  power,  26 ; — continuance  and  end  of  the  term, 

26,  what  certainty  required,  26,  in  a  term  for  years,  26, 

27,  in  a  term  for  life,  27  ;  when  determined,  in  the  case 
of  a  term  for  years,  28,  or  a  term  for  seven,  fourteen  or 
twenty-one  years,  28,  or  a  term  from  year  to  year,  28,  or 
at  will,  29. — ^The  parcels,  29. — Reservation  of  rent,  30, 
in  what  cases,  31,  what  certainty  required,  30,  how  re- 
served, 31,  how  specified  in  the  Reddendum,  31,  to  whom 
reserved,  32,  when  for  different  parcels  separately,  33, 
in  what  form  of  words,  33,  in  what  cases  may  have  rela- 
tion back,  34 ;  in  what  cases,  an  increased  rent  may  be 
reserved,  34 .--Covenants,  34 :  to  pay  rent,  34,  to  repair, 
35,  not  to  commit  waste,  35,  not  to  assign  or  underlet, 
&c.,  35,  not  to  carry  on  particular  trade,  &c.,  36,  to  in- 
sure, 36,  as  to  the  management  of  farms,  36 ;  usual  co- 
venants, 38 ;  implied  covenants,  39. — Stamps  on  leases, 
39.  Entry  of  lessee,  41.  Form  of  lease  for  a  dwelling- 
house,  42  ;  of  a  farmt  47. 

Lease  by  parol,  56  ;  in  what  cases  valid,  in  what  void,  56,  57  ; 

when  deemed  a  demise  from  year  to  year,  57. 
Lease  of  incorporeal  hereditaments,  (advowsons,  tithes,  offices, 

&c.)  2 ;  must  be  by  deed,  2. 
t 
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Lease  at  common  law,  19  ;  under  stat.  8  k  9  Vict.  c.  124^ 
p*14. 

Lease,  difference  between  it  and  an  agreement,  22 ;  dilGerence 
in  effect,  58. 

Leaae,  forms  of  agreement  for,— of  a  dweliing^iouse,  60 ;  of 
a  farm,  62. 

Lease,  deposit  of,  as  security,  not  an  assignment,  within  co- 
venant not  to  assign,  102. 

Lease  for  life  of  corporeal  hereditaments,  cannot  be  made  to 
commence  in  futuro,  25 ;  re-entry  for  breach  of  covenant 
or  condition  therein,  98. 

Lease,  new,  acceptance  of,  when  deemed  a  surrender  of  the 
old  lease,  82. 

Lease  may  be  renewed,  without  surrender  of  underieases,  84. 

Lease,  stamp,  39. 

Lease,  surrender  of,  79 ;  form  of,  85 ;  surrender  in  law,  82. 

Lease,  in  what  cases  evidence  in  action  for  use  and  occupa- 
tion, 154. 

Lease,  void,  holding  under,  when  deemed  a  tenancy  at  will» 
215,  when  a  tenancy  from  year  to  year,  66,  and  tenant 
deemed  to  hold  under  the  terms  of  the  lease,  66. 

Lease,  stipulation  in,  as  to  the  'way  going  crop,  effect  of,  355. 

Lease,  when  deemed  a  determination  of  a  tenancy  at  will,  216. 

Lease  for  years,  in  what  cases  and  how  determined  by  no- 
tice, 92. 

Lease,  entry  and  ouster,  what  evidence  of,  in  ejectment  by 
landlord  against  tenant  for  holding  over,  224. 

Leave  and  licence,  plea  of,  in  trespass  for  mesne  profits,  236. 

Lent  on  hire,  implements  or  machinery,  when  liable  to  be 
distrained  for  rent,  316. 

Lessor,  see  "Landlord."  Re-entry  by,  for  forfeiture,  96; 
distress  by,  108 ;  debt  for  rent  by,  139,  dedaratim,  139, 
141,  venue,  140,  pleadings  and  evidence,  142—145 ;  co- 
venant by,  146,  174,  182,  dedaroHon,  146,  174,  181, 
venue,  183,  pleadings  and  evidence,  147,  180,  183  ;  title 
of,  to  emblements,  339.  Assignee  of,  may  have  debt  or 
covenant  against  the  lessee  or  his  assignee,  70;  may 
re-enter  for  a  forfeiture,  96.    See  "  Assignee." 

Lessee,  assumpsit  by,  against  his  lessor,  283,  declarcUion,  284. 

Lessee,  covenant  by,  against  the  lessor,  70,  270,  272,  276,. 
deckaraium,  270,  274,  281,  and  against  the  assignee  of 
the  reversion,  70. 
Lessee,  how  far  liable  to  covenant  for  payment  of  rent,  35 ; 

what  covenants,  &c.  implied  upon  his  part,  68. 
Lessee  cannot  elect  that  the  term  shall  be  void  for  forfeiture, 

97 ;  cannot  dispute  his  lessor's  right  to  distrain,  108. 
Lessee  or  his  assignee  may  surrender,  79. 
Lessee  for  life  or  years,  punishable  for  waste,  203. 
Lessee  or  under  lessee,  injunction  against,  to  restrain  waste,  206. 
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Lessee  and  reversioner,  apportionment  of  rent  between,  in 

what  cases,  172. 
Letting  premises  by  landlord,  how  far  a  defence  in  use  and- 

occupation  against  former  tenanti  155. 
Levancy  and  coucbancy  of  commonable  cattle,  what,  351 ; 

in  what  cases  and  how  proved,  351,  347. 
Levied  by  distress,  plea  of,  in  debt  for  rent,  145 ;  in  action  for 

use  and  occupation,  157. 
Levying  plaint  in  the  county  court,  in  replevin,  288. 
licence  of  the  lord  to  a  copyholder  to  make  a  lease,  when 

necessary,  10 ;  of  the  lord  to  a  stranger  to  put  his  cattle 

on  the  common,  its  effect,  348, 354,  plea  of,  353. 
Licence  of  lessor  to  lessee  to  assign  the  term,  effect  of,  97. 
Life,  lease  for,  cannot  be  made  to  commence  in  futuro,  25 ;. 

for  years  if  a  person  shall  so  long  live,  not  a  lease  for  life, 

27 ;  effect  of  receipt  of  rent  after  death  of  tenant  for  life 

or  cestui  que  vie,  66,  or  after  forfeiture  by  non-payment 

of  rent,  98. 
Life,  tenant  for,  action  against,  for  rent,  141  ;   for  double 

value,  for  holding  over,  208. 
Life,  tenancy  for,  ejectment  by  remainderman  upon  expiration 

of,  216 ;  proviso  as  to,  in  the  Prescription  Act,  350. 
Life,  tenant  for,  lease  by,  9,  27  ;  if  for  years,  he  has  a  rever^ 

sion,  108 ;  apportionment  of  rent  between  his  executor 

and  the  remainderman,  170. 
Life,  tenant  for,  right  of,  or  of  his  executors,  to  emblements^ 

338 ;  to  fixtures,  369. 
Lime,  digging  for,  when  waste,  200. 
lime  kilns,  when  not  trade  fixtures  which  may  be  removed, 

367. 
Limitation,  time  of,  for  distraining,  113;  for  action  on  the 

case  for  disturbance  of  common,  353 ;  for  action  against 

executors  for  injuries  to  property  by  their  testators,  203  ; 

for  action  by  party  grieved,  212 ;  in  trespass  for  mesne 

profits,  plea,  235  ;  in  replevin,  plea,  292. 
Livery,  carriage  standing  at,  may  be  distrained  for  rent,  116» 

316. 
Livery  of  seisin,  when  necessary  in  the  case  of  a  lease  for  life, 

28 ;  not  necessary  in  the  case  of  a  surrender,  79. 
Local  custom,  notice  to  quit,  when  according  to,  86. 
Local  description  of  premises,  not  necessary  in  declaration  for 

use  and  occupation,  150. 
Lodgings,  ready  furnished,  distress  for  the  rent  of,  106. 
Looms  lent  to  a  weaver  by  his  employer,  may  be  distrained  for 

rent,  315. 
Loppings  of  trees,  covenant  that  tenant  may  take,  55. 
Lopping  and  tupping  trees,  when  waste,  200. 
Lord,  licence  of,  to  copyholder  to  make  a  lease,  10;  to  a^ 
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stranger,  to  put  his  cattle  on  the  common,  348,  354» 

plea  of,  353. 
Loss  of  replevin  bond  by  sheriff,  action  for,  248. 
Lunatic,  lease  by,  5 ;  lease  to,  13 ;  surrender  by,  79 ;  proviso 

as  to,  in  Prescription  Act,  350. 

M. 

Machinery,  not  fixed,  may  be  distrained  for  rent,  115,  316. 

Machinery,  fixed,  when  deemed  trade  fixtures,  365 ;  when  it 
goes  to  the  executor,  and  not  to  the  heir,  368,  when  to 
the  executor  of  tenant  for  life,  and  not  to  the  remainder- 
man, 369;  in  what  cases  it  may  be  taken  in  execution, 
369. 

Malice,  express,  not  necessary  to  be  proved  in  action  for 
excessive  distress,  312. 

Management  of  farms,  covenants  as  to,  36,/orm5,  51 ;  implied 
contract  as  to,  68,  104,  to  manage  according  to  the  cus- 
tom of  the  country,  &c.,  191, 68.  Relief  in  equity  against 
forfeiture,  for  breach  of  such  covenant  &c.,  in  what  cases, 
333. 

Manure,  covenants  as  to,  53 ;  how  construed,  37,  38. 

Manure,  right  of  off-going  tenant  to,  357. 

Mare  and  foal,  replevin  for,  287. 

Marie,  cwenant  that  tenant  may  dig  for,  54. 

Married  woman,  lease  by,  3;  lease  to,  13;  proviso  as  to,  in 
Prescription  Act,  350. 

Meadow^  converting  to  arable  or  pasture,  orchard  or  hop  gar- 
den, when  waste,  199 ;  injunction  against  ploughing  up, 
206. 

Memorandum  indorsed  on  lease,  effect  of,  93. 

Merger  of  term  into  the  reversion,  necessary  in  the  case  of  a 
surrender,  79. 

Mesne  assignments,  when  necessary  to  be  set  out,  in  declara- 
tion in  covenant  by  assignee,  180. 

Mesne  profits,  action  of  trespass  for,  231 ;  in  what  cases,  231 ; 
by  and  against  whom,  231 ;  declaration,  231 ;  plea,  gene^ 
red  issue,  232 ;  evidence  under  it  for  the  plaintiff,  232,  for 
the  defendant,  234 ;  plea,  premises  not  the  premises  of  the 
plaintiff,  234,  evidence,  235 ;  plea,  statute  of  limitattonSf 
235,  replication,  235,  evidence,  235;  other  pleas,  236; 
costs,  236. 

Mesne  profits,  when  recoverable  in  ejectment,  224,  225. 

Messuage,  common  appurtenant  to,  statement  of,  346 ;  proof, 
347. 

Mill,  corn  sent  to,  to  be  ground,  cannot  be  distrained  for  rent, 
316. 

Mill  stone,  in  com  mill,  cannot  be  distrained  for  rent,  315 ;  in 
what  cases  not  removable  by  tenant,  366. 
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Mines,  exception  of,  in  lease,  47 ;  opening,  when  waste,  200. 

Minister  of  dissenting  congregation,  in  what  cases  tenant  at 
will  of  chapel,  215. 

Misconduct  of  landlord,  tenant  obliged  to  quit  on  account  of, 
when  a  defence  to  action  for  use  and  occupation,  159. 

Modus,  apportionment  of,  in  what  cases,  171. 

Money,  replevin  will  not  lie  for,  287. 

Money  into  court,  payment  of,  in  trespass  for  mesne  profits, 
236  ;  in  replevin,  by  defendant,  292,  by  plaintiff,  299 ; 
not  in  replevin  upon  plea  in  bar  of  tender,  298. 

Money  into  court  of  equity,  payment  of,  in  what  cases,  upoi^ 
bill  for  relief  against  forjfeiture  for  non-payment  of  rent, 
332,  167. 

^oney  had  and  received,  action  for,  will  not  lie  by  landlord 
against  sheriff,  for  rent  under  an  execution,  252. 

Month  to  month,  tenancy  from,  notice  to  quit  in  the  case  of, 
87. 

Mortgage,  notice  of,  to  tenant,  in  what  cases  necessary,  109, 
77  ;  when  a  good  defence  in  action  for  use  and  occupa- 
tion by  mortgagor,  157. 

Mortgagee,  lease  by,  11,  180;  attornment  to,  76,  77;  notice 
to  quit  by,  87 ;  distress  for  rent  by,  109 ;  covenant  for 
rent  against,  182;  defence  to  ejectment  brought  by,  220; 
when  allowed  to  defend  ejectment,  240 ;  his  right  to  fix- 
tures, 369,  366,  372,  actions  respecting  them,  371. 

Mortgagor,  lease  by,  11,  109,  180;  ejectment  by,  defence  in, 
219. 

Mowing  grass,  covenant  as  to,  52. 

Muck  pn  farm,  covenant  as  to,  53. 

Mustard  seed,  injunction  against  sowing,  206. 


N. 

Negative  breach,  in  covenant,  traverse  of,  271. 

Neutral  grass,  covenant  as  to  mowing,  52. 

Never  indebted,  plea  of,  in  debt  for  use  and  occupation,  151. 

New  assignment,  when  necessary,  in  case  for  disturbance  of 
common,  353. 

New  lease,  accepting,  when  deemed  a  surrender  in  law  of  the 
old  one,  82. 

Nil  habuit  in  tenementis,  no  plea  in  action  for  use  and  occupa- 
tion, 156,  nor  in  covenant,  181,  nor  to  an  avowry  for 
rent,  299. 

Nisi  prius  record  in  replevin,  who  may  make  up,  300. 

Nominal  plaintiff  in  ejectment,  in  what  cases  trespass  for 
mesne  profits  in  his  name,  231. 

Non  cepit,  plea  of,  in  replevin,  290 ;  form  of  it,  290 ;  evidence 
under  it,  290. 
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Non  demisit,  plea  of,  to  debt  for  rent,  142. 

Non  est  factum,  plea  of,  to  debt  for  rent  on  deed,  142 ;  in 

covenant,  271 ;  form  of  the  plea,  271. 
Non-payment  of  rent,  entry  of  lessor  or  his  assignee  for,  96, 

99,  191 ;   right  in  what  cases  waived,  97 ;   relief  when 

granted  in  equity,  &c.,  332,  1 66. 
Non-payment  of  rent,  debt  for,  139 ;  covenant  for,  146,  non- 
payment when  and  how  traversed,  147;  ejectment  for, 

159,  160;  summary  proceedings  to  obtain  possession,  in 

case  of,  167. 
Non-performance  of  covenants,  proviso  for  re-entry  in  cue 

of,  55 ;  entry  by  assignee  of  reversion,  96.    See  **  For- 

feiturer 
Non-performance  of  condition,  plea  of,  in  use  and  occupation, 

156. 
Non-pros  in  replevin,  289,  301 ;  writ  of  inquiry,  300 ;  bond 

forfeited  thereupon,  260. 
Non-residence  of  parson,  &c.,  lease  void  for,  8. 
Nonsuit    in  ejectment,  when  not,  for  not  confessing  lease, 

entry  and  ouster,  224. 
Non  tenuit.  in  replevin,  plea  in  bar  of,  295 ;  evidence  under 

it,  296,  299,  77. 
Notice  to  determine  lease,  at  the  end  of  7  or  14  years,  &c.,  92; 

how,  93;  plea  of,  in  debt  for  rent,  145;  proof  of,  in 

ejectment,  217. 
Notice  of  distress,  in  what  cases,  120,  form  of  it,  120;  the 

like,  where  corn,  &c.,  is  impounded  oflf  the  premises,  124; 

in  what  time  after,  the  goods  may  be  appraised  and  sold, 

125;  action  for  distraining,  without  notice,  323. 
Notice  for  double  value,  for  holding  over,  207,  209,  form  of 

it,  210. 
Notice  not  necessary,  previous  to  ejectment,  upon  expiration 

of  tenancy  for  life,  or  years,  217. 
Notice  at  foot  of  declaration  in  ejectment  by  landlord  against 

tenant,  222, /orm  of  it,  222. 
Notice  of  inquiry  in  replevin,  what  requisite,  301. 
Notice  of  mortgagee  to  tenants  to  pay  rent  to  him,  in  what 

cases,  77,  109;  after  which  he  may  distrain  for  it,  109; 

plea  of,  in  action  for  rent  by  the  mortgagor,  157. 
Notice  to  produce,  not  necessary,  of  a  notice  to  quit,  92. 
Notice  to  quit,  86:  in  what  cases,  86,  69,  67,  209,  217,  227  ; 

by  landlord,  88 ;  by  tenant,  89,  212,  213;  form  and  ser- 
vice, 89,  90 ;  in  what  cases  it  may  be  conditional,  92 ;  in 

what  cases  and  how  waived,  91;  how  proved,  92,  218. 

Landlord  cannot  distmin  for  rent  due  after  the  expiration 

of  it,  106. 
Notice  to  repair,  covenant  to  repair  upon,  54;  landlord  not 

bound  to  give,  but  may  proceed  on  the  general  covenant 

to  repair,  35,  100. 
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Notice  to  sheriff  under  an  execation,  that  rent  is  due  to  land- 

lord,  253 ;  form  of  it,  253. 
Notice  by  tenant  in  common  to  pay  his  moiety  of  the  rent  to 

himself,  its  effect,  110. 
Notice  by  tenant  to  landlord,  of  his  being  served  with  dedara- 

tion  in  ejectment,  238. 
Notice  to  tenant,  previous  to  order  for  possession  for  non- 
payment of  rent,  168,/orm  of  it,  168 ;  or  upon  ezptratioii 

of  tenancy,  226,/onn  of  it,  228. 
Notice  to  trespassers  in  search  of  game,  covenant  that  tenant 

shall  give,  53 ;  in  what  cases  it  is  advisable  to  give,  343. 
Notice  of  trial  in  ejectment,  165,  222,  223,  225. 
Not  possessed,  plea  of,  in  case  for  disturbance  of  common, 

348 ;  and  evidence,  348. 
Nunquam  indebitatus,  plea  of,  in  debt  for  use  and  occupation, 

151. 
Nurserymen,  green-houses  and  hot-houses  o^  not  removaUe 

at  the  end  of  tenancy,  368. 
Nurture,  guardian  for,  cannot  make  a  lease  of  the  ward's 

lands,  11. 


Oak  trees,  when  timber,  of  which  waste  may  be  committed, 
200. 

Oath,  before  house  broken  open,  to  seize  goods  fraudulently 
removed  to  avoid  a  distress  for  rent,  1 18,  130. 

Oath  of  appraisers,  before  they  appraise  goods  distrained  for 
rent,  126, /orm  of  it,  126;  by  whom  administered,  126. 

Occupation,  see  "  Use  and  Occupation,"  148 ;  proof  of  occu* 
pation,  151,  152,  153;  how  far  proof  that  the  party  is 
assignee  of  a  term,  184. 

Occupier  of  land,  when  not  entitled  to  the  game,  344. 

Offices,  not  concerning  the  administration  of  justice,  lease  of, 
2. 

Option  to  determine  a  lease  for  years,  by  notice,  in  whom,  93, 
28. 

Orchard,  covenant  to  keep  it  stocked  with  fruit  trees,  51 ; 
cutting  down  the  trees,  waste,  201. 

Order  of  justices,  form  of,  in  the  case  of  fraudulent  removal  of 
goods,  to  avoid  a  distress  for  rent,  137. 

Order  of  justices,  to  give  possession  to  landlord,  after  tenancy 
determined,  226 ;  in  what  cases,  226 ;  notice^  228 ;  appli- 
cation for  warrant,  228,  complaint,  229;  tDorrant  or  order, 
230 ;  execution  of  it  when  stayed,  230 ;  no  action  against 
justices,  &c.,  230. 

Order  of  justices,  to  give  possession  to  landlord,  for  non- 
payment of  rent,  167. 
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Order  and  disposition  of  bankrupt,  fixtures  not  goods  and' 

chattels  in,  within  the  bankrupt  Act,  370. 
Ornamental  fixtures,  when  tenant's  fixtures,  and  removable  bj 

him,  362. 
Ouster  of  tenant,  landlord's  remedy  for,  237. 
Outer-door,  brealdng,  to  distrain,  in  what  cases,  118,  in  what 

not,  118. 
Outgoing  tenants,  rights  and  liabilities  of,  355:  As  to  crops 

growing,  355 ;  right  to  'way-going  crop,  by  stipulation  in 

their  leases,  355,  or  by  the  custom  of  the  country,  355  r 

right  to  straw,  hay,  manure,  &c.,  unless  there  be  some 

stipulation  in  their  lease,  or  custom  of  the  country,  to 

the  contrary,  357,  358,  37,  38. 
Outgoing  tenant,  sale  of  fixtures  by,  to  incoming  tenant,  362. 
Outlawry,  when  it  determines  a  tenancy  at  will,  78,  216 ;  who 

in  that  case  shall  have  the  emblements,  339. 
Overseers  of  the  poor,  leases  by,  12. 
Overt,  pound,  what,  122  ;  cattle  may  be  impounded  in,  goods 

net,  122 ;  cattle  impounded,  by  whom  to  be  fed,  122. 
Overplus,  after  sale  of  distress,  to  be  left  with  constable,  125, 

129;  action  for  not  doing  so,  328,  in  what  cases,  328, 

declaraiion,  328,  general  issue  and  evidence,  329,  128. 
Ownership,  act  of,  when  a  determination  of  a  tenancy  at  wiU» 

216. 


Painting  demised  premises,  covenant  as  to,  form  of  it,  16,  43 ; 

inside  painting  is  within  covenant  to  repair,  176. 
Pales  of  a  park,  throwing  down,  waste,  201. 
Pans  for  salt  works,  fixed,  in  what  cases  they  go  to  the  heir, 

not  to  the  executor,  368. 
Plurels,  in  a  lease,  14,  29  ;  how  stated,  14,  42,  47. 
Parceners,  lease  by,  10,  11 ;  distress  by,  110,  306;  action  for 

waste  by,  202. 
Parco  fracto,  writ  de,  the  ancient  remedy  for  pound  breach, 

138. 
Park,  pales  of,  throwing  down,  waste,  201. 
Parol  demise,  56 :  in  what  cases  valid,  in  what  cases  void,  56« 

57  ;  when  deemed  a  demise  from  year  to  year,  57. 
Parol  notice  to  quit,  89. 

Parsnips,  growing,  go  to  the  heir,  not  to  the  executor,  342. 
Parson,  lease  by,  6,  7,  8 ;  lease  to,  14;  action  for  waste  by, 

202 ;  his  executor  when  entitled  to  emblements,  338. 
Partners,  tenants,  liability  of,  150. 
Fluty  grieved,  pleading  and  evidence  in  actions  by,  212. 
Party  walls,  covenant  to  keep  them  in  repair,  43. 
Pasture,  converting  meadow  into,  waste,  199;  injunction  to 

restrain  the  converting  of  pasture  into  arable,  206. 
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Pasture,  common  of,  tenant's  remedy  for  disturbance  of,  345. 
See  "  Common:' 

Pasture,  sole  and  several,  right  of,  in  the  land  of  another,  345. 

Pavmg-rates,  payment  of,  by  tenant,  when  not  pleadable  to  an 
avowry  for  rent,  299. 

Payment  of  money  into  court,  plea  of,  in  replevin,  292,  293, 
299 ;  in  trespass  for  mesne  profits,  236 ;  not  in  replevin, 
under  the  plea  of  tender,  298. 

Payment  of  money  into  court,  upon  bill  or  application  for 
relief  from  forfeiture  for  non-payment  of  rent,  332,  166. 

Payment  of  rent,  covenant  for,  34,  form  of  it,  43, 49 ;  when 
implied  from  the  reddendum,  &c.,  191. 

Payment  of  rent,  its  effect,  in  creating  a  tenancy  from  year  to 
year,  58,  65,  66,  86,  106,  107,  216,  217 ;  as  evidence  in 
action  for  use  and  occupation,  152,  153;  as  evidence  under 
nontenuit  in  replevin,  296 ;  in  ejectment  for  a  forfeiture  by 
the  non-payment  of  rent,  166 ;  to  assignee  of  reversion,  in 
preventing  tenant  from  disputing  his  derivative  title,  219, 
296. 

Payment  of  rent,  how  pleaded  in  debt  for  rent,  143,  in  cove- 
nant for  rent,  147,  in  action  for  use  and  occupation,  156, 
1 59 ;  proof  of,  in  what  case  under  riens  in  arrear,  143, 297 . 

Payment  of  rent  to  head-landlord,  pleadable  in  trespass  for 
mesne  profits,  234. 

Payment  by  tenant  for  landlord,  when  pleadable  in  debt  for 
rent,  145 ;  in  replevin,  to  an  avowry  for  rent,  299. 

Pear  trees,  cutting  down,  in  an  orchard  or  garden,  waste,  201. 

Penalties,  action  for,  pleading  and  evidence  in,  134,  212. 

Pensions,  apportionment  of,  171. 

Permissive  waste,  what,  197 ;  declaration  in  action  for,  205. 

Pier-glasses,  not  fixtures,  362;  may  be  removed  by  tenant, 
362. 

Pigeons,  covenant  to  keep  up  the  stock  of,  in  dove-cot,  51; 
and  leave  the  same  well  stocked,  53. 

Piscary,  common  of,  action  for  disturbance  of,  345. 

Plaint  in  county  court,  in  replevin,  288 ;  form  of  it,  288. 

Plashings  of  hedges,  covenant  that  tenant  may  take,  55. 

Pleas  in  bar  in  replevin,  295 :  non  tenuit,  295 ;  riens  in  arrear, 
297  ;  riens  in  arrear  as  to  part,  and  tender  as  to  the  resi- 
due, 297,  replication,  298;  Eviction,  298;  other  pleas, 
299. 

Pleas,  several,  in  replevin,  294. 

Pleas,  special,  in  debt  for  rent,  144;  in  covenant  for  rent, 
147;  in  action  for  use  and  occupation,  156;  in  action 
for  injury  to  reversion,  243 ;  in  action  against  sheriff  for 
rent  under  an  execution,  258;  inaction  on  replevin  bond, 
266 ;  in  replevin,  292,  293 ;  in  case  for  disturbance  of 
right  of  common,  353. 

Pledges  in  replevin,  action  against,  259 :  in  what  cases,  259 
^3 
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bond,  260,  and  assignment,  261 ;  declaration,  262 ;  gene« 
ral  issue,  265,  general  traverses,  265,  special  pleadings, 
266 ;  verdict,  267 ;  staying  proceedings,  267. 

Pledges  in  replevin,  insufficient, — action  against  the  stieriff  for 
taking,  247  :  in  what  cases,  247 ;  declaration,  248 ;  gene- 
ral issue  and  evidence,  251 ;  damages.  241. 

Plough,  beasts  of  the,  not  to  be  distrained,  in  what  cases,  115; 
action  for  distraining  them,  313,  delcaratUm,  314;  general 
issue  and  evidence,  314. 

Ploughing  up  common,  remedy  for  the  commoners,  353. 

Ploughing  meadow  or  pasture,  covenant  against,  52 ;  injunction 
against,  206;  ploughing  strawberry  beds,  waste,  201. 

Plough-bote,  covenant  as  to,  65. 

Pbne  per  vadios,  in  Durham,  landlord's  right  to  rent  under, 
252. 

Pone  per  vadios,  in  replevin,  in  what  cases,  289. 

Pbor,  overseers  of  the,  lease  by,  12. 

Possession,  covenant  to  give  up,  at  the  end  of  term,  45. 

Possession  of  premises  under  a  contract  of  sale,  creates  a  te- 
nancy at  will  only,  67. 

Possession,  demand  of,  in  action  for  double  value,  209,  form 
of  it,  210;  in  action  of  ejectment,  221,  form  of  it,  222  ; 
in  what  cases  it  determines  a  tenancy  at  will,  216. 

Possession  of  goods  distrained,  how  kept,  121. 

Possession  given,  by  justices'  order,  for  nonpayment  of  rent, 
167,  or  upon  determination  of  tenancy,  226. 

Possession,  landlord  entering  cannot  turn  tenant  out  of,  331. 

Possession,  quitting,  under  power  to  determine  the  tenancy  by- 
notice,  pleadable  in  debt  for  rent,  145. 

Possession,  order  and  disposition  of  bankrupt,  fixtures  not 
goods  or  chattels  in,  within  meaning  of  the  bankrupt 
act,  370. 

Possession,  writ  of,  in  ejectment,  when  and  how  evidence  in 
action  for  mesne  profits,  234. 

Pound,  covert  or  overt,  impounding  in,  122 ;  by  whom  cattle 
in,  to  be  fed,  122. 

Pound  breach,  138 ;  remedy  for,  138 ;  landlord  may  reseize 
the  goods  or  cattle,  138 ;  remedy  by  indictment,  139. 

Power,  lease  in  pursuance  of,  12,  26 ;  by  tenant  for  life,  9 ;  by 
committee  of  lunatic,  6 ;  if  not  according  to  the  power, 
void,  and  acceptance  of  it  not  a  surrender  in  law  of  an 
old  lease,  83. 

Power  of  distraining  given  by  deed,  and  its  eflfect,  296. 

Power  of  re-entry  reserved  to  landlord  in  leases,  how  exercised, 
for  nonpayment  of  rent,  99,  for  not  repairing,  100,  for 
waste,  100,  for  not  insuring,  101,  for  assigning  or  under- 
letting, &c.,  102,  or  for  other  acts,  103,  104.  Ejectment 
in  such  cases,  186. 

Prtbendarj',  lease  of,  6. 
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Precept  to  replevy  goods,  how  obtained,  288. 

Premises  not  those  of  plaintiflf,  plea  of,  in  action  for  mesne 
profits,  234. 

Prescription,  for  sole  and  several  pasture,  345 ;  for  all  thorns 
growing  on  a  certam  place,  345 ;  not  for  common  for  the 
whole  year  in  exclusion  of  the  lord,  346 ;  not  for  land, 
346 ;  not  by  copyholder,  349  ;  claim  by,  formerly,  349 ; 
how  now,  349. 

Present  demise,  words  of,  necessary  in  a  lease,  22 ;  otherwise 
the  instrument  is  but  an  agreement,  22,  58,  141. 

Preserving  game,  covenant  for,  53. 

Presumption  of  surrender,  in  what  cases,  82 ;  in  what  cases 
not,  84. 

Presumption  of  title  to  things  claimed  by  prescription,  none, 
under  thirty  years,  350,  352. 

Price,  not  selling  distress  for  the  best,  action  for,  326 ;  decla^ 
region,  326 ;  general  issue  and  evidence,  327. 

Privity  of  contract  between  assignee  of  lessor  and  lessee,  how 
created,  179. 

Proceedings,  staying,  in  ejectment  for  nonpayment  of  rent, 
166 ;  in  summary  proceedings  to  obtain  possession  after 
expiration  of  tenancy,  230 ;  not  in  ejectment  for  not  re> 
pairing,  187. 

Proceedings  in  county  court,  in  replevin,  288. 

Produce  of  farm,  how  sold  under  an  execution,  117. 

Promissory  note  given  on  account  of  rent,  no  extinguishment 
of  right  to  distrain,  108. 

Property  in  another,  plea  of,  in  replevin,  292. 

Prostitution,  premises  let  for  the  purpose  of,  when  a  good  plea 
in  action  for  use  and  occupation,  157. 

Proviso  for  re-entry,  95,  68,  for  nonpayment  of  rent,  99,  for 
not  repairing,  100,  for  waste,  100,  for  not  insuring,  101, 
for  assigning  or  underletting,  102,  in  case  of  bankruptcy, 
1 04,  36,  for  other  acts,  1 03 ;  /orm  of  it,  46, 55,  56.  Eject- 
ment thereon,  186.  Tenant  not  entitled  to  emble- 
ments, 341 ;  when  not  entitled  to  fixtures,  360. 

Pulling  down  house,  waste,  198,  199. 

Pulse,  growing,  may  be  distrained  for  rent,  116;  how  im- 
pounded, appraised  and  sold,  124 ;  tender  of  rent  before, 
318. 

Pump,  in  what  case  removeable  by  tenant,  362. 

Purchase,  possession  of  land  under  a  contract  of,  in  what  cases 
a  tenancy  at  wiH,  67 ;  in  what  cases  the  purchaser  liable 
to  action  for  use  and  occupation,  152 ;  but  if  vendor  con- 
tinue in  possession,  vendee  cannot  sue  him  in  that  form 
of  action,  153. 

Purchase  of  fixtures,  by  incoming  from  outgoing  tenant,  362. 

Pursuing  game,  right  of  landlord  or  tenant  as  to,  344. 
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Quarter  to  quarter,  tenancy  from,  notice  to  quit  in  case  of,  87. 
Quarterly  tenant,  not  liable  to  action  for  double  yalue  for 

holding  over,  209. 
Que  estate,  prescription  in,  349;  how  formerly,  349;  how 

now,  349. 
Quiet  enjoyment,  covenant  for,  277 ;  runs  with  the  land,  280  ; 

form  of  it,  18,  46,  56,  277 ;  when  implied,  39,  67,  158. 

Action  for  breach  of-  it,  276,  283,  335,  express,  277,  or 

implied,  276;  declaration,  2^1,  how  title  of  the  party 

evicting  stated  in  it,  282 ;  how  interruption  stated  in  it, 

283.    The  express  covenant  wholly  supersedes  the  implied 

one,  272,  277. 
Quit,  notice  to,  86  :  in  what  cases,  86,  59,  67,  209,  217,  227 ; 

by  landlord,  88;   by  tenant,  89,  212,  213;  forms  and 

service,  89,  90 ;  in  what  cases  it  may  be  conditional,  92 ; 

in  what  cases  and  how  waived,  91 ;  how  proved,  92,  218. 

Landlord  cannot  distrain  for  rent  after  the  expiration  of 

it,  106. 
Quitting  possession,  after  determining  the  tenancy  by  notice, 

pleadable  in  debt  for  rent,  145. 


R. 

Rabbit  warren,  on  common,  remedy  of  commoner  for,  by  ac- 
tion against  the  lord,  353 ;  but  he  cannot  fill  up  the 
burrows,  or  kill  the  rabbits,  354. 

Rates,  covenant  to  pay,  43,  49. 

Rebuild,  tenant  bound  to,  under  covenant  to  repair,  if  pre- 
mises burnt,  176,  177,  333. 

Rebuilding  house  larger  than  it  was  before,  in  what  cases 
waste,  198. 

Receipt  of  rent,  presumptive  evidence  that  all  previous  rent  is 
I>aid,  143.  In  what  cases  it  creates  a  tenancy  from  year 
to  year,  66,65,58,  86,  216,  217,  218;  in  what  cases 
it  raises  an  implied  contract  of  holding  under  the  terms 
of  a  former  lease,  190;  in  what  cases  it  waives  a  for- 
feiture, 97,  98,  100,  163,  or  notice  to  quit,  91. 

Receipt  of  rent,  how  far  evidence  of  party  being  assignee  of 
the  term,  184. 

Receiver  appointed  by  the  court  of  chancery,  in  what  cases  he 
may  give  notice  to  quit,  88 ;  may  distrain  for  rent,  119; 
may  demand  possession,  preparatory  to  action  for  double 
value,  209. 

Recognizance  of  bail  in  ejectment,  in  what  cases  and  how,  223,. 
224 ;  recognizance  upon  stay  of  execution,  226. 
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Record  in  ejectment,  when  and  how  evidence  in  action  for 
mesne  profits,  232,  233. 

Kecord  of  nisi  prius,  in  replevin,  by  whom  to  be  made  up,  300. 

Record  of  summary  proceedings  of  justices,  in  giving  posses- 
sion to  landlord,  for  non-payment  of  rent,  169. 

Recordari  facias  loquelam,  in  replevin,  288 ;  when  and  how 
sued  out,  288;  when  to  be  delivered  to  the  court  be- 
low, 289. 

Rector,  lease  by,  6,  7,  8 ;  successor  may  mdntain  ejectment 
for  the  glebe,  without  notice  to  quit,  87,  unless  he  have 
allowed  the  tenant  to  hold  on,  and  thereby  created  a  te^ 
nancy  from  year  to  year,  66. 

Reddendum  in  a  lease,  province  of,  31,  107  ;  in  what  form  of 
words  it  may  be,  33 ;  form  of  it,  42 ;  form  of  it  as  to  in- 
creased rent,  48 ;  may  have  relation  bacic,  34. 

Re-entry,  proviso  for,  95, 68,  for  non-payment  of  rent,  99, 160,. 
191,  68,  for  not  repairing,  100,  for  waste,  100,  for  not 
insuring,  101,  for  assigning  or  underletting,  102,  in  case 
of  bankruptcy,  104,  36,  for  other  acts,  103;  f(yrm  of  it, 
46,  55.  In  what  cases  waived,  97.  In  what  cases  re- 
lieved against  in  equity,  332.  Ejectment  thereon,  186,  in 
what  cases,  by  assignee  of  the  reversion,  96.  Tenant  not 
entitled  to  emblements,  341,  or  fixtures,  360. 

Re-entry,  right  of,  by  law,  for  forfeiture,  independently  of 
proviso,  94. 

Reference  of  replevin  suit,  no  plea  to  action  on  the  replevin 
bond,  266,  267. 

Refusing  to  restore  goods  distrained,  on  tender  of  rent,  317  r 
declaration,  318  ;>  general  issue  and  evidence,  319. 

Release  of  one  of  the  lessors  of  plaintiff,  cannot  be  pleaded  in 
ejectment,  161.    - 

Reletting  premises  to  another,  deemed  eviction  of  the  present 
tenant,  155. 

Remainderman  not  bound  by  lease  of  tenant  in  tail,  9 ;  nor  by 
lease  of  tenant  for  life,  nor  can  he  even  confirm  it,  9,  un- 
less he  join  in  the  lease,  9 ;  surrender  to,  80 ;  notice  to 
quit  by,  87 ;  action  for  waste  by,  202,  203 ;  action  by,  for 
double  value  for  holding  over,  208 ;  ejectment  by,  217. 

Remainderman,  receipt  of  rent  by,  after  death  of  tenant  for 
life,  in  what  cases  it  creates  a  tenancy  from  year  to  year, 
66,  218 ;  and  upon  what  terms,  190. 

Remainderman  and  executor  of  tenant  for  life,  apportionment 
of  rent  between,  170 ;  their  right  to  fixtures,  369. 

Remaining  on  the  premises  an  unreasonable  time  after  dis- 
training, action  for,  320;  declaration,  321 ;  general  issue 
and  evidence,  321. 

Remedies  for  landlord  against  his  tenant,  for  rent,  105,  for 
breach  of  covenant,  174,  for  breach  of  contract  not  un- 
der seal,  188,  for  waste,  196,  for  holding  over,  207. 
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Remedies  for  landlord  against  tenant  who  attorns  to  Yam, 
77. 

Remedies  for  landlord  against  strangers,  237  :  for  evicting  or 
attempting  to  evict  his  tenant,  237;  for  injuries  to  his 
reversion,  240;  against  the  sheriff,  244;  against  the 
sureties,  on  a  replevin  bond,  259. 

Remedies  for  tenant  against  his  landlord,  269 ;  for  breach  of 
contract,  269,  288 ;  for  a  wrongful  or  irregular  distress, 
285;  for  entry  without  cause,  330;  in  case  of  ^ectment 
for  a  forfeiture,  332 ;  for  expulsion  by  a  stranger,  334  ; 
for  allowing  him  to  be  distrained  upon  for  head-rent, 
334.    Right  to  emblements,  337 ;  to  fixtures,  362. 

Remedies  for  tenant  against  strangers,  343  :  for  trespass,  343; 
for  disturbance  of  common,  345.  Rights  and  liabilities 
of  outgoing  tenant,  355. 

Removal  of  a  distress  after  tender  of  the  rent,  action  for,  318. 

Removal  of  fixtures,  by  tenant,  in  what  cases,  362 ;  of  trade 
fixtures,  in  what  cases,  365 ;  not  of  farm  fixtures,  367. 

Removal,  fraudulent,  of  goods,  to  avoid  a  distress  for  rent,  130 : 
landlord's  remedy  by  distraining  the  goods,  130,  114, 
118;  and  action  for  double  value,  130,  form  of  declara- 
tion, 131,  general  istue,  132,  evidence  for  plaintiff,  132, 
evidence  for  defendant,  134 ;  declaration  for  aiding  or  as- 
sisting in  it,  134,  general  issue  and  evidence,  135. 
Summary  proceedings  for  the  like  offence,  136,  order,  137. 

Removal  of  goods  distrained  for  rent,  122 ;  to  what  place,  and 
when,  122,  124. 

Removal  of  goods  taken  in  execution,  what  sufficient  to  render 
the  sheriff  liable  for  the  rent,  256,  251. 

Removal  of  replevin  suit  from  county  court,  how,  288. 

Renewal  of  lease,  may  be,  without  surrender  of  under- 
leases, 84. 

Rent,  acceptance  of,  by  issue  in  tail,  its  effect,  9 ;  by  remain- 
derman, its  effect,  9 ;  its  effect  in  waiving  a  forfeiture,  97» 
100, 163,  or  notice  to  quit,  91. 

Rent,  apportionment  of,  170 :  between  the  executor  of  the 
lessee,  and  the  remainderman,  170;  between  two  or 
more  reversioners,  172 ;  between  lessee  and  reversioner, 
172,  147. 

Rent  reserved  upon  an  assignment,  69;  cannot  be  distrained 
for,  69,  but  may  be  sued  for,  69. 

Rent,  how  to  be  stated  in  an  avowry,  294. 

Rent,  covenant  to  pay,  15,  34 ;  form  of  it,  43,  49  ;  when  im- 
pUed,  39,  68,  191. 

Rent,  demand  of,  when  necessary,  161. 

Rent,  distraining  for,  in  what  cases  a  waiver  of  a  notice  to 
quit,  91. 

Rent,  distraining  for  more  than  is  due,  action  for,  307 ;  dedarti^ 
Hon,  308 ;  general  issue  and  evidence,  309. 
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Rent,  distraining  twice  for  it,  action  for,  in  what  cases,  304 ; 
dedaratum,  306;  pleadings  and  evidence,  307. 

Rent,  double,  action  for,  212  ;  in  what  cases,  212 ;  declaration, 
213;  general  issue  and  evidence,  214.  It  maybe  dis- 
trained for,  213. 

Rent,  due  to  head  landlord,  payment  of  it,  pleadable  in  debt 
for  rent,  145,  in  trespass  for  mesne  profits,  234 ;  allowing 
tenant  to  be  distrained  on  for  it,  remedy,  334. 

Rent,  landlord's  right  to,  under  an  execution,  251 :  action 
&c.,  against  the  sheriff,  for  not  paying  rent  due  to  a  land- 
lord, under  an  execution  against  the  tenant,  251 ;  in 
what  cases,  251;  by  and  against  whom,  252;  form  of 
the  notice,  253 ;  application  to  the  court,  254 ;  action, 
254 ;  declaration,  254  ;  general  issue  and  evidence,  256 ; 
general  travenes,  257,  and  evidence,  257.  Specia]  pleas» 
258.    Verdict,  258. 

Rent,  payment  of,  its  effect  in  creating  a  tenancy  from  year  to 
year,  58,  65,  66,  86,  216,  217, 218;  and  upon  what  terms, 
68,  190;  in  waiving  a  notice  to  quit,  91 ;  its  effect  as 
evidence  in  an  action  for  use  and  occupation,  152,  153; 
as  evidence  under  non  tenuit  in  replevin,  296 ;  in  eject- 
ment for  a  forfeiture  by  the  non-payment,  166;  in  pre- 
venting tenant's  disputing  the  derivative  title  of  assignee 
of  the  reversion,  219,  296. 

Rent,  payment  of,  how  pleaded  in  debt  for  rent,  143,  in  co- 
venant for  rent,,  147,  in  action  for  use  and  occupation, 
156,  159 ;  proof  of,  in  what  cases,  under  riens  in  arrear, 

143,  297. 

Rent,  payment  of,  into  court,  in  what  cases,  to  have  relief 

against  a  forfeiture,  166,  332. 
Rent,  receipt  of,  bow  far  proof  of  the  party  being  assignee  of 

the  term,  184. 
Rent  being  due,  how  proved,  257. 
Rent,  proviso  for  re-entry  for  non-payment  of,  99 ;  form  of  it, 

55;  ejectment  for  the  forfeiture,  160,  164;  tenant  how 

relieved  from  the  forfeiture,  332,  166. 
Rent,  remedy  for,  by  distress,  105.  See   "  Distress."  Assignee 

of  reversion  may  distrain,  109. 
Rent,  remedy  for  by  action,  &c.,  139 : — 

1.  By  action  of  debt,  139 ;  by  whom,  140,  against 
whom,  140,  141;  declaration,  139;  declaration  without 
setting  out  the  deed,  141.  General  issue,  and  evidence 
under  it,  142.  Plea,  Riens  in  arrear,  143  ;  evidence,  143. 
Plea,  Eviction,  and  evidence,  144.    Plea,  term  assigned, 

144.  Other  pleas,  145. 

2.  By  action  of  covenant,  146;  against  lessee,  146, 
or  assignee  of  the  term,  146;  dedaration,  146, 
breach  how  stated,  147 ;  plea  of  payment,  147 ;  evic- 
tion, 147. 
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3.  By  action  for  use  and  occupation,  148 ;  in  what 
cases,  148 ;  by  whom,  148,  and  against  whom,  149 ;  de- 
claration, 150,  in  atmmpsit,  150,  in  debt,  151 ;  General 
istue,  in  assumjmt,  151,  tn  debt,  151 ;  evidence  for  the 
plaintiff,  151,  for  the  defendant,  154.  Special  pleas,  156  : 
assignment  to  another,  156;  bankruptcy  of  defendant, 
156 ;  conditional  renting,  and  condition  not  performed, 
156;  distress  for  the  same  rent,  157 ;  illegality,  &c.,  157; 
notice  and  claim  of  mortgagee,  157 ;  payment,  159. 

4.  Ejectment  for  non-payment  of  rent,  159:  in  what 
cases,  160. — Ejectment,  where  there  is  a  sufficient  distress 
upon  the  premises,  160 ;  declaration,  1 60 ;  general  issue, 
161 ;  evidence  for  plaintiff,  161 ;  evidence  for  defendant, 
163. — ^Ejectment,  where  there  is  no  sufficient  distress 
upon  the  premises,  163;  declaration,  &c.,  164;  evidence, 
1 65.  Lessee,  how  relieved  against  forfeiture  for  non-pay- 
ment of  rent,  166. 

5.  Summary  mode  of  obtaining  possession  of  premises 
for  non-payment  of  rent,  167 ;  in  what  cases  and  how, 
167;  if^ormation,  168,  notice,  168;  record  of  the  pro- 
ceedings, form,  169;  appeal,  169. 

Rent,  what  to  be  reserved,  in  leases  by  married  women,  4 ;  and 
ecclesiastical  persons,  4,  6, 7 ;  in  leases  by  colleges,  &c., 
in  what  cases  a  com  rent,  8.    How  reserved,  30. 

Bent,  tender  of,  121 ;  at  what  time  to  prevent  a  sale  of  the 
distress,  121 ;  at  what  time,  to  prevent  a  forfeiture,  162 ; 
tender  of  rent  by  assignee  of  term,  cannot  be  pleaded  in 
covenant,  146,  but  it  may  in  debt  for  rent,  146.  Distrain- 
ing after  tender,  action  for,  317 ;  refusing  to  restore  a 
distress  after  tender,  action  for,  317. 

Repair,  covenant  to,  16,  35,  form  of  it,  43,  49,  16 ;  how  com- 
plied  with,  176;  covenant  to  repair  within  a  certain  time 
after  notice,  35,  form  of  it,  44;  covenant  to  set  out 
timber  for  repairs,  55 ;  agreement,  not  under  seal,  to  re- 
pair, and  remedy  thereon,  68,  195.  Action  of  covenant 
for  not  repairing,  174;  declaration,  174;  plea,  175;  evi^ 
dence,  175 ;  special  pleas,  178.  No  implied  contract  that 
landlord  shall  repair,  284. 

Repair,  covenant  that  landlord  may  enter  to  view,  17,  form  of 
it,  54,  17. 

Repair,  covenant,  to,  proviso  for  entry  for  breach  of,  100; 
ejectment  thereon,  186 ;  relief  from  the  forfeiture,  in  what 
cases,  333,  166.  Assignee  of  the  reversion  may 
enter,  96. 

Replevin,  286  :  in  what  cases,  286, 316  ;  by  and  against  whom,. 
287  ;  mode  of  replevying  the  goods,  288.  Proceedings 
in  the  county  court,  288,  form  of  the  plaint,  288 ;  remo- 
val of  the  cause,  288.  Appearance,  and  declaration,  289, 
form  of  declaration,  289,  venue,  289.    Plea  or  avowry. 
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290 :  general  issue,  non  cepit,  290,  and  evidence  290 ;  plea, 
cepit  in  alio  loco,  291,  and  evidence,  291,  292;  plea, 
statute  of  limitations,  292,  replication,  292 ;  plea,  property 
in  another,  292 ;  other  pleas,  292.  Avowry  or  cognisance, 
293,  how  by  statute,  293,  and  in  what  cases,  294 ;  must 
show  a  demise,  294 ;  several  may  be  pleaded,  294 ;  avowry 
by  tenant  in  common,  and  cognizance  by  him  as  bailiff  of 
his  co-tenant,  295. 

Pleas  in  bar,  295  :  several  pleas,  295 ;  plea  in  bar,  non 
tenuU,  295,  evidence,  296 ;  plea  in  bar,  riens  in  arrear, 
297,  evidence,  297  ;  riens  in  arrear,  as  to  part,  and 
tender  as  to  the  residue,  297,  replication,  298,  evidence, 
298;  plea  in  bar,  eviction,  298,  evidence,  299.  Other 
pleas,  299, 305. 

Issue,  demurrer,  trial,  verdict,  300.  Writ  of  inquiry, 
300,  in  what  cases,  301.  Costs,  301.  Judgment  and 
execution,  301. 

Replevin  bond,  action  upon,  259 :  in  what  cases,  259 ;  the 
bond,  260,  288;  assignment,  261,  and  form,  261;  de- 
claration, 262 ;  general  issue,  265 ;  general  traverse,  265  ; 
special  pleadings,  266  ;  verdict,  267  ;  staying  proceedings, 
267. 

Replevin  bond,  action  against  sheriff  for  not  taking,  244 ;  de- 
eUtration,  245 ;  general  issue,  246,  and  evidence,  246 ; 
general  traverse,  247 ;  in  what  cases  the  court  will  re- 
lieve the  sureties,  245.  Action  against  sheriff  for  taking 
insufficient  sureties,  247.  Action  against  him  for  losing 
the  bond,  248. 

Replevy,  what  time  allowed  tenant  to,  125,  126. 

Representatives,  right  of,  to  fixtures,  368. 

Rescue  of  a  distress,  138:  remedy  for,  138;  landlord  may 
reseize  the  goods  or  cattle,  138.  In  what  cases  lawful, 
113,317. 

Reservation  of  rent,  in  assignment  of  a  lease,  69;  but  the 
assignor  cannot  distrain  for  it,  69,  107,  108,  although  h& 
may  sue  for  it,  69. 

Reservation  of  rent  in  leases,  30  ;  in  what  cases,  30 ;  how  re- 
served, 31,  33  ;  to  whom,  32;  its  effect,  216;  must  be 
of  a  rent  certain,  30 ;  reservation  of  increased  rent  for 
ploughing  up  meadow,  &c.,  34. 

Restrictions  usual  in  powers  of  leasing,  13. 

Restrictive  statutes  as  to  leases,  3. 

Retomo  habendo,  writ  de,  in  replevin,  250,  302. 

Returning  overplus,  after  sale  of  distress,  129,  when  and  to 
whom,  129.  Action  for  not  doing  so,  328 ;  declaration, 
328  ;  general  issue  and  evidence,  329. 

Reversion,  landlord's  remedy  for  injury  to  it,  240 :  in  what 
cases,  240 ;  declaration,  241 ;  general  issue,  242,  and  evi- 
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dence,  242  ;  general  traverses  and  evidence,  243 ;  special 
pleas,  243. 

Reversion,  assignee  of,  who,  2,  10;  what  actions  assignee  may 
have,  70,  179,  182,  where  he  may' lay  the  venue,  140; 
covenant  by,  178,  185,  declaration,  178,  180,  pleas,  &c., 
180;  may  enter  for  a 'forfeiture,  96.  Ejectment  by, 
evidence  in,  218.  Action  by,  for  fixtures,  371.  Action 
for  use  and  occupation  by,  148,  evidence  in  it,  154; 
defendant  may  dispute  his  derivative  title,  156.  What 
actions  lie  against  him,  179,  182;  venue  in  them,  183; 
dedaratUm,  185,  270. 

Reversioner,  when  not  bound  by  lease  of  tenant  in  tail,  9 ; 
surrender  to  him,  80;  apportionment  of  rent  between 
lessee  and  him,  172,  or  between  two  or  more  reversioners, 
172.    Action  for  waste,  by,  202,  203. 

Rick  of  hay,  distrainable  for  rent,  116 ;  where  to  be  sold,  128. 

Rick  yard,  covenant  that  tenant  shall  have  the  use  of,  for 
threshing,  &c.  his  'way-going  crop,  54. 

Riens  in  arrear,  plea  of,  in  debt  for  rent,  143 ;  in  replevin,  297  ; 
not  in  covenant,  147. 

Right  of  action,  can  only  be  discharged  by  release,  or  accept- 
ance of  something  in  satisfaction.  313. 

Right  of  common,  how  formerly  claimed,  349 ;  how  now, 
349 ;  form  of  a  traverse  of,  349 ;  how  proved,  350 ;  in 
what  cases  it  may  be  pleaded  and  proved  by  defendant, 
353. 

Right  to  emblements^  337. 

Right  of  entry  for  a  forfeiture,  94  :  in  what  cases  generaUy, 
94 ;  by  whom  to  be  exercised,  96  ;  in  what  cases  waived, 
97.  Right  of  entry  in  particular  cases,  99  :  for  non-pay- 
ment of  rent,  99,  for  not  repairing,  100,  for  waste,  100, 
for  not  insuring,  101,  for  assigning  or  underletting,  102, 
for  other  acts,  103,  104.  Entry  without  right,  remedy 
for,  331. 

Right  of  way,  or  watercourse,  &c.,  lease  of,  must  be  by  deed,  2 ; 
grant  of,  in  leases,  29. 

River,  bank  of,  suffering  it  to  be  ruinous,  in  what  cases  waste, 
199. 

Roots,  growing,  may  be  distrained  for  rent,  116;  when  and 
where  to  be  appraised  and  sold,  124;  tender  of  rent,  be- 
fore, 318. 

Rule  to  declare,  in  replevin,  289 ;  rule  to  avow,  290. 

Rule  against  the  sheriff,  to  pay  rent  under  an  execution,  254. 

S. 

Sale  of  farming  produce  under  an  execution,  how,  117. 
Sale  of  fixtures,  by  outgoing  to  incoming  tenant,  362 ;  action 
by  vendor,  372. 
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tSale  oC  goods  distrained  for  rent,  127;  how,  127;  where, 
127,  128,  123 ;  when,  125.  Selling  after  tender  of  rent, 
action  for,  318.  Selling  before  five  days,  action  for,  322 ; 
seUing  without  notice,  action  for,  323;  selling  without 
appraisement,  action  for,  324 ;  not  selling  for  the  best 
price,  action  for,  326 ;  action  for  not  returning  the  sur- 
plus after  the  sale,  328. 

Sale  of  goods  fraudulently  removed  to  avoid  a  distress,  in 
what  cases  they  cannot  be  distrained  after,  1 14,  130. 

Sale  of  land,  vendee  let  into  possession  upon  contract  of,  is 
tenant  at  will  to  vendor  until  the  purchase  completed, 
215,  not  necessary  to  give  him  notice  to  quit,  87,  88. 

Salt  pans,  fixed,  in  what  cases  they  go  to  the  heir,  not  to  the 
executor,  368. 

Sea  wall,  suffering  it  to  be  ruinous,  when  waste,  1 99. 

Second  action  for  injury  to  a  reversion,  in  what  cases,  244. 

Second  distress  for  the  same  rent,  when  illegal,  304,  when 
legal,  121,  124,  305.  Action  for  it,  304;  decktraUan, 
306;  pleadings  and  evidence,  307.  It  cannot  be  pleaded 
in  bar  to  an  avowry  for  rent,  unless  the  whole  rent  were 
levied  under  the  first,  299,  305. 

Second  notice  to  quit,  effect  of,  91. 

Seisin,  livery  of,  upon  a  lease  for  life,  28 ;  not  necessary  upon 
a  surrender,  79. 

Seizure  of  goods,  as  a  distress  for  rent,  118:  how,  118;  when, 
119;  by  whom,  119;  see  "Distress;"  seizure,  after 
being  rescued,  138. 

•Seizure  of  goods  fraudulently  removed,  to  avoid  a  distress,  130 ; 
when,  130;  where,  130;  how,  130. 

Sequestration  from  a  court  of  equity,  landlord's  right  to  rent 
under,  252. 

Service  of  declaration  in  ejectment,  164,  222 ;  how  in  case  of 
vacant  possession,  99. 

Service  of  notice  of  claim  for  double  value,  for  holding  over, 
210. 

Service  of  notice  of  distress,  120. 

Service  of  notice  to  quit,  89 ;  how  proved,  218. 

Service  of  notice  on  tenant,  of  intended  application  to  justices 
for  a  warrant  to  give  possession,  after  tenancy  determined, 
228. 

Several  fishery,  lease  of,  must  be  by  deed,  2. 

Several  pleas  or  avowries  in  replevin,  allowed,  294,  295. 

Sewers'  rate,  covenant  to  pay,  is  an  usual  covenant,  38. 

Sheaves  of  com  may  be  distrained  for  rent,  116  ;  where  to  be 
impounded  and  sold,  123, 127. 

Sheep,  distraining  for  rent,  action  for,  313 ;  in  what  cases, 
313 ;  declaration,  314;  general  issue  and  evidence,  314. 

Sheriff,  action  against,  by  landlord,  for  not  taking  a  replevin 
bond,    244:    in    what    cases,    244;    declaratum,    245; 
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general  issue,  246,    and   evidence,  246;    general    tra- 
verses,  247. 

Action  against  the  sheriff,  for  taking  insufficient  pledges 
in  replevin,  247  :  in  what  cases,  247 ;  by  and  against 
whom,  248 ;  declaratum,  248 ;  general  issue  and  evidence, 
250;  damages,  251. 

Action,  &c.,  against  the  sheriff,  for  not  paying  rent  due 
.  to  a  landlord,  under  an  execution  against  the  tenant,  251  r 
in  what  cases,  251 ;  by  and  against  whom,  252  ;  form  of 
the  notice,  253 ;  application  to  the  court,  254 ;  action, 
254 ;  declaration,  254 ;  general  issue  and  evidence,  256 ; 
general  traverses,  257,  and  evidence,  257.  Special  pleas, 
258.    Verdict,  258. 

Action  against  sheriff,  for  losing  a  replevin  bond, 
248. 

Sheriff,  attachment  will  not  lie  against,  for  not  taking  a  re- 
plevin bond,  245 ;  or  for  taking  insufficient  pledges  in  re- 
plevin, 247. 

Sheriff,  in  what  cases  he  may  sell  fixtures  under  an  execution, 
369,  365,  in  what  not,  359,  360,  366 ;  if  his  sale  be 
illegal,  trover  will  lie  against  the  vendee,  359,  370. 

Ship,  replevin  lies  for,  287. 

Shooting  over  a  manor,  lease  of  the  right  of,  must  be  by- 
deed,  2. 

Shop,  covenant  not  to  use  demised  premises  as,  17. 

Simony,  lease  by  clergymen  not  impeachable  for,  8. 

Smith's  shop,  horse  in,  to  be  shod,  is  not  distrainable  for  rent, 
115,  316 ;  anvil  in,  not  distrainable  for  rent,  315. 

Soap  boiler's  vat,  a  trade  fixture,  and  may  be  removed  by 
tenant,  365,  362,  or  sold  under  an  execution  against  him, 
369. 

Socage,  guardian  in,  lease  by,  11. 

Sole  and  several  pasture,  right  of,  to  what  extent  it  may  be 
claimed,  345. 

Sowing  land  with  mustard  seed  or  other  pernicious  crop,  in- 
junction against,  206. 

Special  capias  utlagatum,  landlord  entitled  to  his  rent 
under,  252. 

Specia}  property  in  goods,  sufficient  to  maintain  replevin,  287. 

Speedy  execution,  in  ejectment,  certificate  for,  225. 

Spiritual  persons,  leases  by,  7,  6. 

Stable,  let  to  another,  horses  in,  may  be  distrained  for  rent, 
316. 

Stack  of  hay,  or  com,  may  be  distrained  for  rent,  116;  where 
to  be  impounded  and  sold,  123,  127, 128. 

Stack  yard,  covenant  for  tenant  to  have  the  use  of,  to  thresh 
his  'way-going  crop,  54. 

Stamp  required  on  an  agreement,  59 ;  on  an  appraisement  of 
a  distress,  127 ;  on  an  assignment,  71 ;  on  assignment  of 
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a  replevin  bond,  244,  261 ;  on  an  attornment,  in  v^hat 

cases,  77  ;  on  a  lease,  39,  41,  143 ;  on  a  surrender,  82. 
Statute  of  frauds,  sale  of  fixtures  not  a  sale  of  an  interest  in 

land  within,  373. 
StiEitute  of  limitations,  in  actions  by  party  grieved,  212 ;  in 

case  for  disturbance  of  common,  349,  plea  of,  353 ;  plea 

of,  in  trespass  for  mesne  profits,  235  ;  plea  of,  in  replevin, 

292. 
Statute  merchant,  tenant  bv,  when  entitled  to  emblements, 

339. 
Stay  of  execution  in  ejectment,  until  the  term,  on  what  terms, 

226. 
Stay  of  proceeding  in  ejectment  for  non-payment  of  rent,  166  ; 

not  in  ejectment  for  not  repairing,  187. 
Stay  of  proceedings,  in  action  on  replevin  bond,  267. 
Stay  of  warrant  of  justices  to  give  landlord  possession,  upon 

what  terms,  230. 
Stipulation.     See  "Covenant." 
Stock,  right  of  outgoing  tenant  to,  357. 
Stone,  digging  for,  when  waste,  200. 
Stoves,  in  what  cases  tenant's  fixtures,  362,  in  what  not,  362, 

363. 
Stoves,  fixed,  cannot  be  distrained  for  rent,  115. 
Strangers,  attornment  to,  void,  76 ;  landlord's  remedies  against» 

237;  tenant's  remedies  against,  343,^345,  354;  tenant's 

remedy  for  expulsion  by,  334. 
Straw,  right  of  outgoing  tenant  to,  357  ;  covenant  to  leave  it 

on  the  premises,  52. 
Strawberry  beds,  ploughing  up,  waste,  201. 
Subsequent  demand,  replication  of,  to  plea  of  tender  of  rent; 

298 ;  evidence,  298.    In  what  cases  a  defence  in  action 

for  distraining  after  tender,  317. 
Successive  crops,  covenant  as  to,  51. 
Sufferance,  tenancy  at,  how  determined,  78;  ejectment  against 

tenant,  217. 
Sufficient  distress,  forfeiture  for  non-payment  of  rent,  where 

there  is,  99,  where  there  is  not,  99 ;  ejectment  for  thef 

forfeiture,  where  there  is,  160,  where  there  is  not,  163. 
Suggestion,  in  nature  of  an  avowry,  upon  non-pros  in  re- 
plevin, 301. 
Summary  mode  of    obtaining   possession   of  premises,  for 

non-payment  of  rent,  167  ;  in  what  cases  and  how,  167  ; 

information,  168,  notice,  168;  record  of  the  proceedings, 

169;  appeal,  169. 
Summary   mode  of  obtaining  possession  of  premises,  after 

tenancy  determined,  226 :   in  what  cases,  226 ;   notice, 

228,  227 ;  application  for  warrant,  228 ;  complaint,  229  ; 

warrant,  230,  228,  229 ;  no  action  against  justices,  230. 
Summons  in  county  court,  in  replevin,  288. 
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Sorcharge  of  common,  remedy  for,  345 ;  dedaration,      34& 
general  iuue  and  evidence,  347  ;  ir€tvenes  and  evidence, 
348,  349 ;  special  pleas,  353. 

Sureties  in  replevin,  action  against,  on  bond,  259;  action 
against  the  sheriff,  where  the  sureties  are  insufficient,  247. 

Surplus,  after  sale  of  distress,  to  be  lodged  with  the  constable^ 
129 ;  action  for  not  doing  so,  328,  deckaraiion,Z^,  general 
issue  and  evidence,  329. 

Surrender,  79 :  generally,  79,  by  whom,  79,  to  whom,  80,  and 
of  what  estate,  80 ; — surrender  by  deed,  80,  2,  by  what 
words,  81,  stamp,  82 ; — surrender  in  law,  82,  what  and  in 
what  cases,  82 ; — effect  of  it,  84 ;  form  of  it,  85.  After 
surrender,  no  distress  for  rent  subsequently  accruing,  106* 
In  what  cases  pleadable  in  use  and  occupation,  159. 

Surrender,  notice  to  quit  by  tenant  does  not  operate  as,  89. 

Surrender  of  ecclesiastical  leases,  and  of  married  women,  when, 
upon  grant  of  new  leases,  4,  6, 7. 

Surrender  of  part  of  the  demised  premises,  apportionment  of 
rent  upon,  172. 

Surrender,  right  to  emblements  upon,  340. 

Suspension  of  forfeiture,  by  allowing  tenant  time  to  repair^ 
100. 

Suspension  of  right  to  distrain,  not  by  taking  a  promissorjr 
note  for  the  rent,  108. 


Tail,  tenant  in,  lease  by,  8. 

Tul,  tenant  in,  after  possibility  of  issue  extinct,  executor  of,, 
entitled  to  emblements,  338. 

Taxes,  covenant  to  pay,  16,  43,  49 ;  an  usual  covenant,  38. 

Tempest,  proviso  as  to  buildings  destroyed  by,  50,  55. 

Tenancy,  how  created,  1 :  by  lease  in  writing,  2 ;  by  demtae 
by  parol,  56  ;  by  agreement,  57 ;  by  implied  contract,  65; 
by  assignment,  69 ;  by  attornment,  76. 

Tenancy,  how  determined,  78,  215;  by  efHuxion  of  time,  ,78  r 
by  surrender,  79  ;  by  notice  to  quit.  86 ;  by  notice  to  de- 
termine a  lease  for  years,  at  the  end  of  7  or  14  years,  92  ; 
by  forfeiture,  94. 

Tenancy,  admission  of  the  existence  of,  by  receipt  of  rent,  97. 

Tenancy,  when  implied,  65,  68 ;  terms  of  tenancy,  when  im- 
plied, 190. 

Tenancy,  at  sufferance,  how  determined,  78. 

Tenancy,  traverse  of,  in  action  by  landlord  against  the  sheriff 
for  rent  under  an  execution,  257 ;  in  other  caaes,  304,. 
312. 

Tenancy  at  will,  what,  215;  implied,  where  the  term  of  a 
lease  is  uncertain,  26,  where  the  tenant  is  let  into  pos- 
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session  under  an  agreement,  and  no  rent  paid,  106,  or 
under  a  Yoid  lease.  215,  or  under  a  contract  of  sale  which 
is  not  completed,  215;  how  determined,  76,  215,  227; 
cannot  be  surrendered,  80. 

Tenancy  from  year  to  year,  in  what  cases  created  by  payment 
of  rent,  9,  58,  65,  106,  109,  216,  217,  and  upon  what 
terms,  68 ;  how  determined,  28,  227. 

Tenant,  attornment  by,  76 ;  in  what  cases,  76,  77  ;  to 
strangers,  76;  its  eflFect,  77. 

Tenant,  Imnkruptcy  of,  what  fixtures  pass  to  the  assignees,. 
370. 

Tenant  by  the  curtesy,  lease  by,  9  ;  liable  for  waste,  203. 

Tenant  cannot  dispute  his  landlord's  title,  145,  155,  181,  183, 
219,  296,  94;  but  he  may  prove  that  it  is  determined* 
183,219,296. 

Tenant,  distress  upon,  by  head-landlord,  his  remedy  for,  334. 

Tenant  in  dower,  lease  by,  9 ;  right  of  her  executor  to  emble- 
ments, 338 ;  liable  for  waste,  203. 

Tenant,  ejectment  against,  he  must  give  notice  thereof  to  his 
landlord,  237,  238. 

Tenant  by  elegit,  when  not  requisite  for  him  to  give  notice  to 
quit,  87 ;  when  entitled  to  emblements,  339. 

Tenant,  his  right  to  emblements,  337,  except  where  he  deter- 
mines his  own  tenancy,  340. 

Tenant,  in  case  of  execution  against,  sheriff  to  pay  landlord 
his  rent,  251 ;  what  fixtures  sheriff  may  sell,  369. 

Tenant's  fixtures,  what,  362,  what  not,  362,  363. 

Tenant,  action  by,  for  fixtures,  371. 

Tenant  cannot  elect  that  his  term  shall  be  forfeited,  97. 

Tenant  holding  over,  action  for  double  value  against,  207; 
action  or  distress  for  double  rent  against,  212;  action  of 
ejectment  against,  214. 

Tenant  for  life,  lease  by,  9 ;  right  of  his  executor  to  fixtures, 
369,  to  emblements,  338,  and  to  an  apportionment  of 
rent,  176 ;  n^iy  distrain  for  rent,  though  his  lease  be  for 
any  number  of  years,  108 ;  when  lessee,  subject  to  action 
for  rent,  141 ;  and  to  double  value  for  holding  over,  208 ;. 
ejectment  against,  216. 

Tenant,  notice  to  quit  by,  89. 

Tenant,  outgoing,  rights  and  liabilities  of,  355:  as  to  'way- 
going crop,  355 ;  as  to  straw,  hay,  manure,  &c.,  upon  the 
premises,  357. 

Tenant's  remedies  against  his  landlord,  269;  for  breach  of 
contract,  269,  288 ;  for  a  wrongful  or  irregular  distress, 
285 ;  for  entry  without  cause,  330 ;  in  case  of  an  eject- 
ment for  a  forfeiture,  332 ;  for  expulsion  by  a  stranger, 
334;  for  allowing  him  to  be  distrained  upon  for  head 
rent,  334. 

Tenant  in  tail,  lease  by,  8. 
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Tenant  in  tail  after  possibility  of  issue  extinct,  right  of  his 
executor  to  emblements,  338 ;  waste  by,  202. 

Tenant  at  will,  not  punishable  for  permissive  waste,  203; 
ejectment  against,  216 ;  right  of,  to  emblements,  339. 

Tenant,  desertion  of  premises  by,  determines  a  tenancy  at  ¥nU, 
78. 

Tenant  for  term  of  years,  lease  by,  9 ;  when  entitled  to  emble- 
ments, 339 ;  subject  to  action  for  double  value  for  holding 
over,  208 ;  ejectment  against,  217. 

Tenant  from  year  to  year,  may  underlet,  107 ;  and  may  dis- 
train upon  his  tenant  for  rent,  107,  108 ;  liable  for  waste, 
203,  and  to  double  value  for  holding  over,  209 ;  ejectment 
against,  217  ;  right  of,  to  emblements,  339. 

Tenant,  remedies  of,  against  his  landlord,  269;  remedies  of 
landlord  against  him,  105. 

Tenants  in  common,  lease  by,  10 ;  notice  to  quit  by  them,  88» 
or  to  them,  89;  distress  by,  110;  payment  of  rent  to 
them,  110;  action  of  covenant  by,  179;  action  by,  for 
double  value  for  holding  over,  208 ;  ejectment  by,  220 ; 
avowry  and  cognizance  by,  288,  form  of  it,  295. 

Tender  of  amends,  in  action  for  irregular  distress,  286. 

Tender  of  rent,  121;  must  be  before  the  impounding  of  dis- 
tress, 121 ;  when,  where  growing  crops  are  distrained. 
121  ;  when,  in  order  to  save  a  forfeiture,  162,  166 ;  plea 
of,  in  replevin,  297,  repUcation,  298,  evidence,  298.  Dis- 
training  after  it,  remedy,  317 ;  refusing  to  restore  distress 
after,  action,  317,  declaration,  318,  general  issue  and  evi- 
dence, 319. 

Tender  of  rent,  by  assignee  of  the  term,  cannot  be  pleaded  in 
covenant  against  the  lessee,  146 ;  in  what  cases  in  debt 
for  rent,  146. 

Term  for  which  a  lease  is  granted,  24,  25 ;  commencement  of, 
24 ;  continuance  and  end  of  it,  26. 

Term,  assignment  of,  69 ;  form  of  it,  72 ;  must  be  by  deed, 
75;  eflfect  of  it,  75,  71;  pUa  of,  in  debt,  144,  not  in 
covenant,  145. 

Term,  assignee  of,  covenant  by  or  against,  70,  175,  179,  182 ; 
venue,  140,  180,  183  ;  action  for  use  and  occupation 
against,  149;  declaration  in  covenant  against,  181,  185, 
by,  185,  271 ;  action  by,  for  fixtures,  371 ;  surrender  by, 
79;  proof  of  his  being  assignee,  184. 

Term,  forfeiture  of,  see  "Forfeiture."  Tenant  cannot  elect 
that  his  term  shall  be  forfeited,  97. 

Termor  cannot  distrain  for  rent,  due  after  his  own  term  ex- 
pired, 106. 

Terms  of  a  tenancy,  when  implied,  190,  68. 

Testamentary  guardian,  cannot  make  a  lease,  11. 

Threshing-machine,  in  what  cases  it  may  be  distrained  for 
rent,  116,  315. 
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Ullage,  converting  meadow  into,  waste,  199 ;  covenant  against 
it,  52. 

Timber  trees,  retervatkn  of,  in  lease,  47 ;  cooeiumt  not  to  fell 
or  cut  them,  51 ;  covenant  that  tenant  shall  have  the  lops 
and  trimmings  of,  55 ;  cutting  down,  waste,  200 ;  injunc- 
tion against  cutting  them  down,  206. 

Time,  determination  of  tenancy  by  effluxion  of,  78. 

Tithes,  lease  of,  2 ;  must  be  by  deed,  2. 

Title  of  landlord,  tenant  cannot  dispute  or  impugn,  94,  145, 
155,  159,  181,  183,  219,  296,  unless  he  have  merely  at- 
torned, 77;  but  he  may  show  it  determined,  183,  219, 
296 ;  and  a  mere  acknowledgment  of  title,  does  not  pre- 
vent the  party  from  disputing  it,  220. 

Title,  covenant  for,  46,  runs  with  the  land,  280,  and  assignee 
of  the  term  may  sue  upon  it,  280 ;  action  for  breach  of, 
272,  in  what  cases,  272 ;  implied  covenant,  272,  express 
covenant,  272,  dedaration,  274,  breach  how  stated,  274, 
275,  pleadings  and  evidence,  276. 

Title,  contract  not  under  seal  for,  remedy  upon,  283 ;  cannot 
be  implied,  283. 

Title,  not  necessary  to  be  set  out  in  declaration  for  waste, 
204 ;  in  declaration  for  disturbance  of  common,  347. 

Title  of  party  evicting,  what,  to  enable  tenant  to  sue  his  les- 
sor, 282. 

Trade,  covenant  not  to  carry  on,  in  the  demised  premises,  36, 
38,  103;  form  of  it,  44;  forfeiture  by  breach  of,  103; 
when  waived,  97. 

Trade,  prohibited,  premises  let  for  the  purpose  of  carrying  on, 
when  a  good  defence  in  action  for  rent,  157. 

Trade  fixtures,  365 ;  may  be  removed  by  tenant,  without  being 
liable  as  for  waste,  198 ;  in  what  cases  go  to  the  executor, 
368,  369 ;  in  what  cases  may  be  taken  in  execution,  369 ; 
in  what  cases  vest  in  assignees  of  bankrupt,  370. 

Trade,  goods  on  demised  premises  in  the  way  of,  when  not 
distrainable,  115,315. 

Trade,  implements  of,  in  what  cases  distrainable,  115,  315; 
when  not,  remedy  for  distraining  them,  316.  ^ 

Traverse,  form  of,  in  case,  by  landlord  against  sheriff  for  rent 
under  an  execution,  257;  in  covenant,  271;  in  case  for 
disturbance  of  common,  348,  349. 

Thiverse,  when  necessary,  in  case  for  waste,  205,  208 ;  in  case 
for  injury  to  a  reversion,  243 ;  in  case  against  the  sheriff 
for  not  taking  a  replevin  bond,  247 ;  in  action  on  replevin 
bond,  265 ;  in  action  for  distraining  where  no  rent  is  due, 
304;  in  action  for  excessive  distress,  312. 

Treble  damages,  for  waste,  on  the  writ  of  waste,  197. 

Trees,  cutting  down,  in  what  cases  waste,  200 ;  covenant  not 
to  cut  down,  51 ;  covenant  to  preserve,  51 ;  covenant  by 
u 
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Ifltftor  to  assifB,  for  repairs,  55 ;  and  that  the  lessee  •hall'^ 
have  the  loppings,  &c.  55. 

Treei,  growing,  cannot  be  distrained  for  rent,  115,  315 :  net 
emUements,  337. 

l^eapaaa,  hjr  landlord  againat  tenant  or  stranger,  in  what  cases, 
2 14, 33 1 .  By  tenant  against  landtord,  in  what  caaet,  33 1  ; 
for  diitrainiQg  things  not  diitrainahle,  3 16 ;  for  distrMning 
implements  of  trade,  where  there  was  other  suflcient 
distreta,  316 ;  for  refusing  to  rertoie  diatreas  impounded 
after  tender,  318 ;  for  remaining  on  the  premises  an  un- 
reasonable tine  after  distraining,  321 ;  for  taking  fixtures, 
371 ;  hut  not  for  distraining  without  appraisemeBt,  324, 
or  for  an  excessive  distress,  310.  Bj  tenant  against 
strangers,  237, 343. 

Trespass  in  search  or  pursuit  of  game,  remedy  for,  343 ; 
toveMLiU  to  give  notice  to  sudi  persons  not  to  trespass, 
53 ;  trespassing  after  notice,  343  ;  costs,  343. 

Trespass  for  mesne  profits,  231 :  in  what  cases,  231 ;  by  and 
against  whom,  231  ;  declaration,  231;;  plea,  gmerai issue, 
232,  evidence  under  it  for  the  plaintiff,  232,  for  the  de- 
fendant, 234 ;  plea,  premises  not  the  premises  of  the  plasn- 
tiff,  234,  evidence,  235 ;  plea,  statute  of  limitatums,  235, 
repHcation,  285,  evidence,  285 ;  otiier  pleas,  236 ;  costs, 
236.  How  and  in  what  cases  mesne  profits  recovered  in 
ejectment,  225. 

Trespass  by  the  lord,  for  surcharge  of  common,  345. 

Trial  of  ejectment,  224 ;  plaintiff  not  nonsuit,  for  want  of  de- 
fendant's confessing  lease,  entry  and  ouster,  224  ;  evidence 
of  mesne  profits,  224 ;  verdict,  225. 

Trial  of  replevin,  300 ;  verdict,  300. 

THal,  notice  of,  in  ejectment,  165,  222,  223,  225. 

Trover  for  fixtures,  by  landlord,  370;  by  tenant,  371;  by 
assignees  of  bankrupt,  371 ;  by  trustees  of  mortgagor, 
372 ;  by  tenant  against  his  landlord,  for  distraining  things 
not  distrainable,  316 ;  not  for  an  excessive  distresi^  3  !•, 
although  a  count  in  trover  is  often  added  in  such  a  case, 
311. 

Trustees  for  creditors,  action  for  use  and  occupation  against, 
149. 

Trustee  of  an  outstanding  term,  in  what  cases  he  may  sue  the 
sheriff  for  rent  under  an  execution,  253. 

Turbary,  common  of,  action  for  disturbance  of,  345. 

Turning  tenant  out  of  possession,  by  landlord  on  entry,  not 
allowed,  331. 

Turnips,  growing,  go  to  the  heir,  not  to  the  eueculor,  34f ; 
eonentrnt  that  landlord  may  sow  ttimipa  in  tlw  lut  y«ar  of 
the  tenancy,  53. 
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Uncertainty  of  the  term,  in  a  lease,  its  effect,  26,  27. 

Uncultivated  land,  stamp  on  lease  of,  41. 

Underlease  of  tenant  for  years,  9,  or  of  tenant  from  year  to 
year,  108 ;  difference  between  it  and  an  assignment  of 
the  term,  10,  69;  remedies  upon  it,  69,  107  ;  need  not 
be  surrendered  on  renewal  of  the  original  lease,  84. 

Underlessee,  cannot  be  sued  by  lessor  or  his  assignee,  71,  146, 
182 ;  cannot  surrender  to  them,  79,  unless  the  lessee  have 
surrendered,  80,  but  he  may  join  with  the  lessee  in  doing 
so,  79 ;  original  lessor  cannot  give  him  notice  to  quit,  88 ; 
lessee  cannot  distrain  upon  him,  for  rent  accruing  after 
his  own  term  has  expired,  106,  1 11 ;  effect  of  the  origijial 
lessor  accepting  him  as  his  tenant,  149 ;  bill  in  equity  by 
lessor  for  injunction  to  restrain  him  from  committing 
waste,  206 ;  action  by  him  against  his  lessor,  for  allowing 
him  to  be  distrained  upon  by  the  head  landlord,  334 ;  his 
right  to  emblements,  339. 

Underlet,  covenant  not  to,  35  ;  fortu  of  it,  45,  55  ;  right  of  re- 
entry for  breach  of  it,  102,  97 ;  ejectment  thereon,  187, 
188  ;  equity  will  not  relieve  against  it,  334. 

Underwood,  covenant  not  to  cut  down,  51 ;  cutting,  waste,  200. 

Uninterrupted  exercise  of  right  of  common,  proof  of,  in  action 
for  disturbance  of  common,  352. 

Universities  of  Cambridge  and  Oxford,  leases  by,  8. 

Use  and  occupation,  action  for.  148 :  in  what  cases,  148  ;  by 
whom,  148,  and  against  whom,  149;  declaration,  150,  in 
assumpsit,  150,  in  debt,  151  ;  General  issue,  in  assumpsit ,^ 
151,  to  debt,  151 ;  evidence  for  the  plaintiff.  151,  for  the 
defendant,  154.  Special  pleas,  156:  assignment  to  ano- 
ther, 156;  bankruptcy  of  defendant,  156;  conditional 
renting,  and  condition  not  performed,  156;  distress  for 
the  same  rent,  157  ;  illegality,  &c.  157;  notice  and  claim 
of  mort^gee,  157 ;  payment,  159. 

Use  and  occupation,  in  what  cases  it  will  lie  against  vendee  of 
land,  let  into  possession  before  purchase  completed,  67. 

User  of  land  as  a  common,  proof  of,  350. 

Usual  covenants,  what,  38  ;  in  what  cases,  59. 


V. 

Variance,  when  material,  between  dedantion  and  prooC  IM,. 
193,  255,  258,  304,  312,  325,  351;  between  an  svowry 
and  evidence,  294,  296 ;  between  pJbea  in  bar  in  leplenn 
and  erifjeoce,  298 :  when  imnuitend,  between  dediration 
and  proof,  132,  142,  312,  SSI. 
»2 
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Vats  for  soap  boilers,  trade  fixtures,  365 ;  may  be  removed  by 
tenant,  362,  go  to  the  executor  and  not  to  the  heir,  368« 
and  may  be  taken  under  an  execution  against  the  tenant, 
369. 

Vendee,  under  a  contract  for  the  sale  of  land,  let  into  posses- 
sion, is  tenant  at  will  to  the  vendor,  215,  unless  there  be 
some  provision  in  their  contract  to  the  contrary,  253 ; 
may  be  sued  in  ejectment  without  notice  to  quit,  87,  88 ; 
may  be  sued  in  action  for  use  and  occupation,  152;  is 
entitled  to  the  crops,  339. 

Vendee  of  fixtures,  wrongfully  sold  under  an  execution,  has 
no  title,  and  trover  lies  for  them,  359,  370. 

Vendor,  remaining  in  possession  after  sale,  cannot  be  sued  by 
vendee  in  use  and  occupation,  153. 

Vendor  of  fixtures,  action  by,  against  vendee,  372. 

Venue  in  debt  and  covenant,  by  lessor  against  lessee,  140 ;  by 
lessor  against  assignee  of  the  term,  140,  183 ;  by  assignee 
of  the  reversion  against  lessee,  140,  179;  by  assignee  of 
the  reversion  against  the  assignee  of  the  term,  140,  183« 
185.  By  lessee  against  lessor,  183  ;  by  lessee  against 
assignee  of  the  reversion,  183 ;  by  assignee  of  the  term 
against  the  lessor,  140,  180;  by  assignee  of  the  term 
against  the  assignee  of  the  reversion,  180,  183,  186. 

Venue,  in  debt,  for  fraudulent  removal  of  goods,  to  avoid 
a  distress,  131. 

Venue  in  replevin,  289. 

Veranda,  when  not  removable  by  tenant,  365. 

Verbal  disclaimer,  no  cause  of  forfeiture,  94. 

Verbal  notice  to  quit,  good,  89. 

Verdict  in  ejectment,  225 ;  in  replevin,  300;  in  action  by  land- 
lord for  rent  under  an  execution,  258 ;  in  action  on  re- 
plevin bond,  267. 

Vesture  or  herbage,  sole  and  several,  claim  of  right  to,  345. 

Vicar,  lease  by,  6,  7,  8 ;  lease  to,  14. 

Void  lease,  holding  under,  when  deemed  a  tenancy  at  will,  215 ; 
when  a  tenancy  from  year  to  year,  66 ;  on  what  terms,  57, 
190, 

Voluntary  waste,  what,  197 ;  declaration,  204,  205,  general 
issue,  205,  evidence,  205. 


W. 


Wainscot,  pulling  down,  waste,  198 ;  when  deemed  landlord's 
fixture,  359. 

Waiver  of  forfeiture,  what,  97 ;  of  forfeiture  by  not  insuring, 
101;  of  forfeiture  by  non-payment  of  rent,  163;  of  for- 
feiture by  not  repairing,  100. 


Iff 
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Waiver  of  general  covenant  to  repair,  by  giving  notice  under 
covenant  to  repair  after  notice,  100. 

Waiver  of  notice  to  quit,  what,  91 ;  v^hat  not,  91,  92. 

Waiver  of  right  to  doable  value  for  holding  over,  212. 

Waiver  of  right  to  increased  rent  for  ploughing  meadow,  &c., 
what  not,  34. 

Wall  erected  upon  a  common,  in  what  cases  it  may  be  abated 
by  the  commoners,  354. 

Warehouse,  goods  in,  for  safe  keeping,  cannot  be  distrained  for 
rent,  115. 

Warrant  to  distrain,  119;  form  of  it,  119. 

Warrant  of  justices,  to  give  Undlord  possession,  after  tenancy 
.  determined,  226 ;  in  what  cases,  226 ;  notice,  228 ;  appli- 
cation, 228 ;  complaint,  229 ;  warrant,  230 ;  warrant 
when  stayed,  230 ;  no  action  against  justices,  230. 

Warrant  of  sheriff,  when  to  be  proved,  in  action  against  sherilT 
for  rent  under  an  execution,  257. 

Warranty,  implied,  none,  upon  the  letting  of  land,. 67,  284. 

Warren,  destroying  the  stock  in,  waste,  201. 

Waste,  and  the.remedy  for  it,  generally,  1 90. 

1.  By  action,  197 :  in  what  cases,  197 ;  for  waste 
in  houses,  198,  in  lands,  199,  in  woods,  &c.  200,  in  gar- 
dens, &c.  201 ;  how  in  case  in  the  nature  of  vmste,  201. 
By  whom,  202,  against  whom,  203;  declgration  for  volun- 
tary woite,  in  a  dwelling  house,  204,  in  woods,  Sfc.  204,  as 
to  hedges,  8fc.  205,  the  like,  for  permissive  waste,  205 ; 
general  issue,  205,  evidence,  205. 

2.  By  bill  in  equity,  for  an  injunction,  206. 

Waste,  by  removal  of  fixtures,  359  ;  remedy  by  action  on  the 

case  in  the  nature  of  waste,  370. 
Waste,  covenant  not  to  commit,  35  ;  form  of  it,  55 ;  forfeiture 

by  breach  of,  100  ;  entry  by  assignee  for  such  forfeiture, 

96;  ejectment,  187. 
Waste,  lease  without  impeachment  of,  when  not  allowed,  4. 
Waste,  recognizance  not  to  commit,  upon  stay  of  execution  in 

ejectment,  226. 
Waste  lands,  stamps  on  leases  of,  41. 
Water,  right  of  passage  for,  lease  of,  must  be  by  deed,  2. 
Way,  right  of,  lease  of,  must  be  by  deed,  2. 
'Way-going  crop,  right  of  tenant  to  it,  355  ;  when  regulated 

by  the  custom  of  the  country,  when  by  express  stipula- 
tion, 355,  356 ;  in  what  cases  it  may  be  distrained  for 

rent,  112. 
Wearing  apparel,  if  in  use,  cannot  be  distrained  for  rent,  115, 

316. 
Weaver,  materials  delivered  to,  to  weave,  cannot  be  distrained 

for  rent,  115. 
Weekly  tenant,  what  notice  to  quit,  87 ;  action  for  double 

value  for  holding  over,  does  not  lie  against,  209. 
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Weii^ing  machme,  goods  brought  to,  to  be  weiglied,  < 
be  distrained  for  rent,  315. 

Wharfinger^  goods  in  the  warehouse  of,  for  safe  keeping,  caa- 
not  be  distrained  for  rent,  115, 315. 

Widow,  entitled  to  free  bench,  her  executors  entitled  to  em- 
blements, 338. 

Widow,  having  lands  durante  viduitate,  not  entitled  to  emble- 
ments if  she  marry,  341 . 

Wife  to  be  party  to  lease  of  lands  which  her  husband  has  m 
her  right,  5  ;  in  what  cases,  upon  his  death,  his  execu- 
tors and  not  the  wife  shall  have  the  crops,  340. 

Will,  tenancy  at,  what,  215 :  implied,  wh^  the  texm  in  a 
lease  is  uncertain,  26 ;  where  the  tenant  is  let  into  pos- 
session under  an  i^eemoit,  and  no  rent  paid,  106;  or 
under  a  void  lease,  215,  or  undei*  a  contract  for  sale, 
which  is  not  completed,  215. 

Will,  tenancy  at,  created  expressly,  29. 

Will,  tenancy  at.  how  determined,  78,  215,  227;  cannot  be 
surrendered,  80. 

Will,  tenant  at,  net  punishable  for  permissive  waste,  203;. 
ejectment  against,  21 C ;  his  right  to  emblements,  339. 

Willow,  when  timber,  of  which  waste  may  be  committed,  200. 

Windnin,  when  not  a  trade  fixture,  366. 

Windows,  landlord's  fixtures,  359 ;  pulling  down  or  removing 
them*  waste,  198. 

Wooden-house,  resting  on  a  brick  foundation,  erected  for  the 
purpose  of  trade,  a  trade  fixture,  and  may  be  removed  by 
tenant,  366. 

Woods,  waste  in,  what,  200 ;  declaration  for,  204. 

Writ  of  execution,  how  proved,  257. 

Writ  of  inquiry,  in  replevin,  300,  290. 

Writ  de  parco  fracto,  in  what  cases  formerly,  138. 

Writ  of  possession  in  ejectment,  when  evidence  in  action  for 
mesne  profits,  234. 

Writ  de  retomo  habendo,  in  replevin,  302 ;  not  necessary  t» 
enable  the  landlord  to  sue  the  sheriff  for  taking  insuffi- 
cient pledges,  250. 

Writ  of  waste,  197  ;  in  what  cases,  198.  &c. ;  what  recoweraA 
by  it,  197;  case  in  the  nature  of  waste  now  substituted 
for  it,  197,  203. 

Writing,  in  what  cases  a  demise  must  be  in,  S€u 

Wrongful  distress,  tenant's  remedies  for,  285,  286,  &c. 


Years,  tenant  for  term  of,  lease  by,  9 ;  lea«  for  40  ytan  if 
J.  S.  ahail  so  long  live,  effect  of,  27  ;  when  it  dfAaminn, 
28,  78 ;  when  determinable  by  notice,  at  the  end  cff  7  or 
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14  years,  92  ;  when  determinable  upon  condition  broken, 
98.  The  tenant  is  liable  for  waste,  208;  ejectment 
against  him,  217;  not  entitled  to  emblementfi,  339, 
unless  the  demise  be  determinable  upon  a  life  or  other 
uncertain  event,  335. 

Year  to  year,  tenancy  from,  what,  28 ;  when  created  by  ex- 
press stipulation,  217;  when  implied  from  payment  of 
rent,  9,  68,  65,  66,  86,  106, 107,  109,  216,  217,  and  upon 
what  terms,  68  ;  how  determined,  28 ;  by  notice  to  quit, 
86,  227. 

Year  to  year,  tenant  from,  may  underlet  to  a  tenant  from 
year  to  year,  107,  108;  may  be  sued  for  waste,  203,  209, 
and  a  court  of  equity  will  restrain  him  by  injunction,  207; 
ejectment  against  him,  217  ;  when  entitled  to  emble- 
ments, 339. 
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Official  Returns.  With  an  Appendix,  containing  all  the  Parlia- 
mentary Returns  that  have  been  printed  relating  to  these  Institu- 
tions, and  an  Account  of  the  several  Savings  Banks  in  France,  and 
the  Amount  of  Deposits.  By  John  Tidd  Pratt,  Esq.  of  the 
Inner  Temple,  Barrister-at-Law.    IQs. 


TIDD  PRATT'S  COLLECTION  of  ALL  THE 

STATUTES  in  FORCE  respecting  the  Relief  and  Regulation  of 
the  Poor,  with  Notes  and  References,  brought  down  to  the  end  of 
the  Session  of  Parliament,  1851.  By  John  Tidd  Pkatt,  Esq. 
of  the  Inner  Temple,  Baicister^at-Law,  who  assisted  in  pre- 
paring <*The  Act  for  the  Amendment  and  better  Administration  of 
the  Laws  relating  to  the  Poor."    21«. 


TIDD  PRATT'S  NEW  ACT   RELATING   TO 

FRIENDLY  SOCIETIES,  13  &14  and  15  &  16  Vict  (extended  in 
part  to  Charitable  and  Benevolent  Institutions),  with  Observations 
on  the  Act,  the  Cases  decided  on  Points  applicable  thereto,  together 
with  a  Chapter  on  the  Rise  and  Progress  of  Friendly  Societies,  and  a 
Copious  Index.  By  W.  Tidd  Pkatt,  Esq.  of  the  Inner  Temple, 
Barrister-at-Law,  who  assisted  in  preparing  the  Bill.    6«« 


TIDD  PRATT'S  LAW  relating  to  BENEFIT 

BUILDING  SOCIETIES,  6  &  7  Will.  4,  c.  33,  with  prac- 
tical Notes,  Obeervations  on  the  Act,  and  fdl  tiie  Cases  decided 
thereon;  together  with  a  Form  of  Roles  for  a  Permanent  Benefit 
Building  Society,  and  a  Form  of  Mortgage  to  the  Trustees.  By 
W.  Tidd  Pbatt,  Esq.  of  the  Inner  Temple,  Barrister-at-Law. 
12mo.  4«.  hoards. 


TIDD  PRATTS  LAW  RELATING  TO  HIGH- 

WAYS,  with  Explanatory  Notes,  References,  Forms,  Statutes, 
and  Index.  By  John  Tidd  Pratt,  Esq.  of  the  Inner  Temple, 
Barrister-at-Law.    Sixth  Edition^  6^. 


Law  BooliseUer9  and  Publishers, 


TIDD  PRATT'S  Edition  of  the  PHOPERTY  TAX 
ACT,  (5  &  6  Vict.  c.  35,)  with  Cases  of  Illustration  taken  from' 
Official  Documents,  a  full  Analysis  of  its  Provisions/ Explanatory 
Notes,  Forms  of  Proceeding,  a  copious  Index,  and  Tables  for 
Calcidating  the  several  duties  under  the  Act.  By  John  Tidd 
Pratt,  Esq.  of  the  Inner  Temple,  Barrister-at-Law.  Second 
Edition,  7s.  6d. 


THE  GENERAL  TURNPIKE  ROAD  ACTS, 

with  Notes,  Forms,  and  a  Copious  Index.    By  John  Tid  d  Pbatt, 
Esq.  of  the  Inner  Temple,  Barrister-at-Law.    7«. 


TIDD  PRATT'S  LAW  relating  to  WATCH- 

ING  AND  LIGHTING  PARISHES,  &c.,  comprising  the  Statutes 
3  &  4  Will.  4,  c.  90,  and  3  &  4  Vict  c.  88,  with  the  Gases  decided 
thereon,  Explanatory  Notes,  an  Appendix  of  Forms,  and  Index. 
By  John  Tidd  Pratt,  Esq.  of  the  Ini^er  Temple,  Barrister- 
at-Law.    Second  Edition,  3s.  boards,       ^ 


BAINES'S  ACT  for  the  REMOVAL  of  Defects 
in  the  Admmistration  of  CRIMINAL  JUSTICE,  11  &  12  Vict. 
c.  46,  together  with  the  Acts  11  &  12  Vict.  ec.  78, 101,  with 
Practical  Notes.  By  John  Frederick  Arghbold,  Esq. 
Barrister-at-Law.    12mo.  Is. 


This  day  is  published,  in  l2mo.  Royal,  $rice  25^. 
ARCHBOLD'S  NEW  PRACTICE,  PLEADING, 

AND  EVIDENCE  in  the  COURTS  of  COMMON  LAW  at 
WESTMINSTER,  as  regulated  by  the  New  Statute  15  &  16 
Yict.  c.  76,  with  all  necessary  Forms  and  Copious  Index.  By 
J.  F.  Arghbold,  Esq.  Barrister-at-Law. 


This  day  is  published.  New  Edition,  the  Fifth,  price  l^.  cloth, 

ARCHBOLD'S  COUNTY  COURT  PRACTICE, 

containing  all  the  Acts,  and  the  whole  of  the  New  Rules  and 
Forms ;  together  with  the  new  Act  15  &  16  Vict.  c.  54,  and  all 
the  Cases  decided  by  the  Courts  at  Westminster,  mtti  a  Copious 
IndeK.    By  J.  F.  Arghbold,  Esq.  Barrister-at-Law. 


ARCHBOLDaj  JUSTICE  of  the  PEACE   and 

PARISH  OFFICER ;  with  the  Practice  of  Country  Attoraies  in 
Criminal  Cases;  comprising  also  all  the  necessary  Forma  of 
Commitments,  Convictions,  Orders,  Sec.  By  John  Frederick 
Arghbold,  Esq.  Barrister-at-Law.  Supplement  to  1851,  by 
D.  D.  Kbane,  Esq.  Barrister-at-Law.    91.  6s. 
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Slum  ^  Sons,  Fetter  Lane, 


ARCHBOLD^S  BANKEUPT  LAW  CONSOLI- 

DATION  ACT,  (12  &:  13  Vict.  c.  106),  with  an  Introductian 
stating  the  whole  of  the  Practice  in  Cases  of  Bankruptcy }  and 
Notes.  By  John  Frbdb&ick  Archbold,  Esq.  Barrlster-at- 
Law.    12mo.  9t.  boards. 


ARCHBOLD'S    PRACTICE    of   the   CROWN 

OFFICE,  with  Forms  of  all  the  Pleadings,  Rules,  Notices,  &e. 
which  occur  in  Practice.  By  John  Fredbrige  Archbold^ 
Esq.  Barrister-at-Law.    12mo.  12«. 

For  the  great  correctnesi  of  this  work,  and  how  ftilly  it  may  he  depended 
upon  in  practice,  see  Jte^.  ▼.  The  InhaMtantt  of  Newton  Ferrare, 
10  /.  P.  888. 


THE  LAW  of  LANDLORD  and  TENANT; 

witii  all  the  requisite  Forms,  including  the  Pleadings  in  the 
several  Actions  by  and  against  Landloi*d  and  Tenant,  and  the 
Evidence  necessary  to  support  them.  By  John  Frederick 
Archbold,  Esq.  Barrister-at-Law.    12mo.  boards,  18«. 

Table  of  Contents. 
Part  I.— The  Tenancy. 

Part  II.— The  Landlord's  Bemedies  against  his  Tenant. 
Part  III.— The  Landlord's  Remedies  against  Strangers. 
Part  IV.— -The  Tenant's  Bemedies  against  his  Landlord. 
Part  v.— The  Tenant's  Remedies  against  Strangers. 
Part  VL— Fixtures. 


THE  LAW  relative  to   EXAMINATIONS  and 

GROUNDS  of  APPEAL  in  cases  of  ORDERS  of  REMOVAL; 
with  Forms  in  all  Cases  which  occur  in  Practice.  By  John 
Frederick  Archbold,  Esq.  Barrister-at-Law.    6s. 


THE  ACTS  9  &  10  Vict.  c.  66,  and  10  &  11  Vict 

c.  33,  relating  to  the  REMOVAL  OF  THE  POOR,  with  Notes, 
and  the  Cases  down  to  the  present  time ;  together  with  the  whole 
ofthe  NEW  PRACTICE  IN  POOR  LAW  REMOVALS  AND 
APPEALS,  11  &  12  Vict.  cc.  31,  111,  with  Practical  Introduc- 
tion and  Notes;  and  BULLER'S  ACTS,  11  &  12  Vict.  cc.  82, 
01, 110, 114,  relating  to  the  Payment  of  Parochial  Debts,  the 
Audit  of  Accounts,  the  Chargeability  of  Paupers  upon  Unions, 
and  the  Education  of  the  Infant  Poor,  with  Practictd  Notes  and 
Index.  By  John  Frederick  Archbold,  Esq.  Barrister- 
at-Law.    Sixth  JEdition,  Qs.  boards. 


THrf  ACTS  9  &  10  Vict.  c.  66,  and  10  &  11  Vict 

c.  33,  relating  to  the  REMOVAL  OF  THE  POOR;  with  Notes, 
and  the  Cases  up  to  the  present  time.  By  John  Frederick 
Archbold;  Esq.  Barrister-at-Law.  Sixth  £!dition,  2t.  6d. 
boards. 
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BULLER'S  ACTS,  11  &  12  Victoria,  cc.  82,  01, 

110, 114,  relatingr  to  the  PAYMENT  of  PAROCHIAL  DEBTS, 
the  Audit  of  ACCOUNTS,  the  CHARGEABILITY  of  PAUPERS 
upon  UNIONS,  and  the  EDUCATION  of  the  INFANT  POOR, 
with  Practical  Notes  and  Index.  By  J.  F.  Archbold,  Esq. 
Bairifiter-at-Law.    12mo.  2«.  hoards. 


ARCHBOLD'S   SUMMARY  of  the  LAWS  of 

ENGLAND,  in  4  Volumes.    By  John  Fkbdbrick  Abchbold, 
Esq.  Barrister-at-Law.    Demy  12mo. 
Vol.  I. — ^The  Law  of  Pleading  generally ;  the  Law  of  Evidence 
generally ;  Practice  of  the  Courts  of  Law  at  Westminster,  of 
the  Courts  of  the  Counties  Palatine,  of  the  Borough  Courts 
and  County  Courts ;  Pleading  and  Evidence  in  all  Personal 
Actions ;  and  PleatUng,  Evidence,  and  Practice  in  Ejectment, 
upon  all  Titles  and  in  all  Cases.    Iba.  cloth  hoards. 
Vol,  II. — Part  1.  Corporeal  Hereditaments;  Part  2.  Incorpo- 
real Hereditaments ;  Parts.  Copyholds  and  Customary  Tene- 
ments ;  Part  4.  Rights  arising  firom  the  Relation  of  Landlord 
and  Tenant;  Part  5.  Remedies  for  Injuries  in  respect  of  Real 
Property.    15«.  cloth  hoards. 

In  the  Press f 
Vol.  Ill, — On  Equity,  Ecclesiastical,  and  Parliamentary  Law. 
*«*  Every  Volume  will  be  complete  in  itself. 


This  day  is  publisTied,  Seventh  Edition,  price  25s. 
ARCHBOLD'S  POOR  LAW,  comprising  the 
whole  of  the  LAW  OF  SETTLEMENT,  and  all  the  AuUiorities 
upon  the  subject  of  the  Poor  Law  generally,  brought  down  to 
the  presenttime,  with  Forms.  By  John  Frbdehick  Abchbold, 
Esq.  Barrister-at-Law.  Seventh  Edition  {re-written). 


THE  ACTS  9  &  10  Vict.  c.  66,  and  10  &  11  Vict. 

c.  33,  rehitmg  to  the  REMOVAL  OF  THE  POOR,  with  Notes, 
and  tiie  Cases  down  to  the  present  time  ;  together  with  the  whole 
of  THE  NEW  PRACTICE  IN  POOR  LAW  REMOVALS 
AND  APPEALS,  11  k  12  Vict.  cc.  31,  111,  with  Practical 
Introduction  and  Notes.  By  John  Frederick  Abchbold, 
Esq.  Barrister-at-Law.    Sixth  Edition,  As.  hoards. 


JERVIS'S  ACTS,  11  &  12  Victoria,  cc.  42,  43,  and 

44 ;  relating  to  the  Duties  of  Justices  of  the  Peace  out  of  Sessions, 
as  to  Indictable  Offences,  Convictions  and  Orders;  and  to  the 
Protection  of  Justices  in  the  Execution  of  their  Duties ;  with 
Practical  Notes  and  Forms.  By  John  Fbederick  Ar«hbold, 
Esq.  Barrister-at-Law.     Third  Edition,  12mo.  a#.  cloth. 

-  We  maj  safely  oommend  this  work  to  the  attention  of  the  public,  as 
one  on  which  its  author  has  bestowed  much  pains  and  learning,  and  which 
is  equally  worthy  of  him  and  of  the  support  which  it  cannot  Call  to  recelTe 
from  tbiem.**'-Jugtiee  of  the  Peace, 


Shaw  ^  Sons,  Fetter  Lane, 


THE  WHOLE  of  the  NEW  PRACTICE  in  POOR 

LAW  REMOVALS  and  APPEALS,  with  a  Practical  Introduction 
and  Notes.  By  John  Freobbick  Archbold,  Esq.  Barrister- 
at-Law.    1*.  ■ 

Jn  the  Presst  in  1  vol. 

ARCHBOLD'S  LAW  OF  NISI  PRIUS;  com- 
prising  the  Declarations  and  other  Pleadings  in  Personal  Actions, 
and  the  Evidence  necessary  to  support  them;  with  an  Intro- 
duction, stating  the  whole  of  the  Practice  at  Nisi  Prius.  By 
John  Frederick  Archbold,  Esq.  Barrister-at-Law. 

THE  PROTECTION  of  the  COURT  of  BANK- 

RUPTCY  to  Persons  not  in  Trade,  under  the  7  &  8  Vict.  c.  70, 
an  Act  to  facilitate  Arrangements  hetween  DEBTORS  and 
CREDITORS.  By  Charles  Sturgeon^  Esq.  of  the  Inner 
Temple,  Barrister-at^Law.    3«.  6d,  boards. 

THE  PRACTICE  before  the  COUNTY  COURTS 

in  INSOLVENCY,  under  1  &  2  Vict.  c.  110,  and  in  Insolvent 
Protection  Cases,  5  &  6  Vict  c.  116,  and  7  &  8  Vict.  c.  96 ;  to- 
gether with  the  Act  10  &  11  Vict.  c.  102,  and  a  copious  Index.  By 
Charlbs  Sturgbon,  Esq.  of  the  Inner  Temple,  Barrister-at- 
Law.  l2mo.  bn.hoardn.  , 

CHITTTS  SUMMARY  of  the  OFFICE  and 
DUTIES  of  CONSTABLES.  By  Thouab  William  Saundbrs, 
Esq.  of  the  Middle  Temple,  Barrister-at-Law.   Third  Edit.  Ss.  6d. 

A  PRACTICAL  TREATISE  on  the  LAW  of 
ASSAULT  and  BATTERY ;  including  the  REMEDIES  by  Action, 
Indictment,  Summary  Proceedings  before  Magistrates,  and  Sureties 
to  keep  the  Peace ;  together  with  an  Appendix  of  Forms  and 
Precedents.  By  Thomas  William  Saunders,  Esq.  of  the 
Middle  Temple,  Barrister-at-Law.    2s,  6d. 

KEANE'S  COLLECTION  of  all  the  STATUTES 

and  parts  of  STATUTES  now  in  force,  relating  to  GAOLS  and 
HOUSES  of  CORRECTION  in  England  and  Wales ;  with  Notes, 
References,  and  a  copious  Index.  By  D.  D.  Keanb,  Esq.  of  the 
Middle  Temple,  Barrister-at-Law.    Second  Edition,  5s.  6d. 

In  the  Press  (from  January,  1852,  to  January,  1953), 

KEANE'S   SUPPLEMENT  to  BURN'S   JUS- 

TICE  of  the  PEACE  and  PARISH  OFFICER.  By  D.  D. 
Kbanb,  Esq.  Barrister-at-Law. 

A  POPULAR  TREATISE  ON  THE  LAW  OP 

SETTLEMENT  and  REMOVALS.  By  W.  G.  LtTM let,  Esq. 
Barrister^at-Law,  Assistant  Secretary  to  the  Poor  Law  Commission. 
Second  Edition,  4s. 


Law  Booksellers  and  Pvblishers. 


LUMLEY'S  LUNAPY  ACTS,  8  4  9  Vict.  cc.  100, 

126,  and  9  &  10  Vict.  c.  84 ;  with  Introduction,  Notes,  and  Index, 
and  an  Appendix  containing  the  Statutes  relating  to  insane  Cri- 
minals and  Prisoners,  and  a  Statement  of  the  different  Forms  of 
Insanity.  By  W.  G.  Lumlbt,  Esq.  Barrister-at-Law,  and  one 
of  the  Assistant  Secretaries  to  the  Poor  Law  Board.    8«.  cloih. 


THE  GENERAL  ORDERS  of  the  POOR  LAW 

COMMISSIONERS,  for  regulating  Parish  Apprentices,  with  a 
Treatise  on  the  Law  and  a  Collection  of  the  Statutes  relating 
thereto.  By  W.  G.  Lumlby,  Esq.  Barrister-at-Law,  Assistant 
Secretary  to  the  Poor  Law  Commission.    4«.  boards. 


SUPPLEMENT  to  the  EDITION  of  the  NEW 

LUNACY  ACTS,  8  &  9  Vict.  cc.  100,  126,  containing  the  New 
Statutes,  9  &  10  Vict.  c.  84,  and  the  Orders  in  Lunacy  under  the 
8  &  9  Vict.  c.  100;  with  Introduction  and  Notes.  By  W.  G. 
LuMLBY,  Esq.  Barrister-at-Law,  Assistant  Secretary  to  the  Poor 
Law  Conmiission.    2«. 


THE  NEW  BASTARDY  ACT,  8  Vict.  c.  10,  con- 
taining  the  FORMS  to  be  used  in  Proceedings  in  Bastardy ;  with 
an  Introduction  explanatory  of  the  New  Provisions.  By  W.  G. 
LuMLBY,  Esq.  Barrister-at-Law,  Assistant  Secretary  to  the  Poor 
Law  Commission.    2«. 


THE  ACT  for  the  FURTHER  AMENDMENT 

of  the  LAWS  relating  to  the  POOR  in  ENGLAND,  with  the 
other  Statutes  affecting  the  Poor  Law  passed  in  1844,  and  to  the 
last  Session  of  Parliament,  9  &  10  Vict. ;  with  Notes,  Forms,  and 
Index.  By  W.  G.  Lumley,  Esq.  Barrister-at-Law,  Assistant 
Secretary  to  the  Poor  Law  Commission.     Third  Edition^  Qs. 


This  day  is  pvblished^  Second  Edition,  price  6s,  6rf.  cloth, 
THE  LAW  OF  PAROCHIAL  ASSESSMENTS 

explained  in  a  Practical  Commentary.    By  W.  G.  Lumley,  Esq. 

of  the  Middle  Temple,  Barrister-at-Law,  and  Assistant  Secretary 

of  the  Poor  Law  Commissioners. 


THE  GENERAL  ORDER  of  the  POOR  LAW 

COMMISSIONERS,  regulating  the  ACCOUNTS  of  UNIONS 
and  PARISHES  therein;  March  17,  1847  ;  with  Notes  and  an 
Appendix,  containing  an  Elucidation  of  the  Order,  and  the  Circular 
Letter  of  the  Commissioners  to  the  District  Auditors.  By  W.  G. 
Lumley,  Esq.  Barrister-at-Law,  and  one  of  the  Assistant  Secre- 
taries of  the  Poor  Law  Board.    Crown  8vo.  7s,  boards. 


Shaw  ^  Sons,  Fetter  Lane, 


This  day  U  pttblished,  price  4s. 
ARCHBOLD'S   NEW  COMMON   LAW  SUPPLEMENT. 

THE  NEW  RULES  of  PRACTICE  and  FORMS 
in  the  COURTS  of  COMMON  LAW  at  WeBtminster,  1853,  with 
the  New  Rales  of  Examination  and  Admission,  the  New  Table  of 
Costs,  and  the  Act,  References,  and  Copious  Index.  By  J.  F. 
A&CHBOLD,  Esq.  Barrister-at-Law. 

THE  PARISH  CONSTABLES'  ACT,  (5  &  6  Vict. 

c  109),  with  Notes,  Forms,  and  Index,  By  W.  G.  Lumlet,  Esq. 
Barrister-at-Law,  Assistant  Secretary  to  the  Poor  Law  Com- 
mission,   ds. 


A   TREATISE  ON    THE    POOR    LAW   OF 

ENGLAND,  being  a  Review  of  the  Origin,  and  various  alter- 
ations that  have  been  made  in  the  Law  of  Settlements  and 
Removals ;  and  the  proposed  schemes  relating  to  National,  Union, 
and  othei*  extended  areas  for  raising  Poor  Rates,  by  equalised 
Assessments,  or  otherwise.  By  James  Dunstan,  Vestry  Clerk 
of  the  Parish  of  Bromley  St  Leonard,  Middlesex.  12mo.  Qs,boards. 


THE  LAW  RELATING  to  the  ASSESSMENT 

of  RAILWAYS  to  the  RELIEF  of  the  POOR,  with  a  Report  of 
the  Case  and  Judgment  in  the  Qu^n  v.  The  London  and  Sotdh 
Eastern  Bailway  Company y  decided  in  the  Court  of  Queen's 
Bench,  June  4th,  1842.  By  William  Hodges,  Esq.  of  the 
Inner  Temple,  Barrister-at-Law.    2«.  %d. 


POVERTY,  MENDICITY,  and  CRIME,  op  the 

Facts,  Examinations,  &c.  upon  which  the  Report,  presented  to  the 
House  of  Lords,  by  W.  A.  Miles,  Esq.  was  founded.  To  which  is 
added  a  Dictionary  of  the  Flash  or  Cant  Language,  known  to 
every  Thief  and  Beggar.   Edited  by  H.  Brandon,  Esq.   6s. 

GRAND  JURIES;    REASONS   FOR  THEIR 

ABOLITION.  By  William  Footb,  Author  of  "  Suggestions 
for  the  Improvement  of  Portions  of  the  Criminal  Law;"  ''  Sug^ 
gestions  for  abolishing  Poor  Law  Settlements,  and  to  substitute  a 
General  Rate  for  the  Relief  of  the  Poor ;"  '<  Statement  as  to  Turn- 
pike Trusts,"  (published  at  the  request  of  a  committee),  &c. 
12mo.  \s. 


ALL  THE  STATUTES  in  FORCE  RELATING 

to  the  CEREMONY  of  MARRIAGE  in  ENGLAND,  including  the 
recent  Marriage  Act,  and  the  Act  for  the  Registration  of  Births, 
Deaths,  and  Marriages,  with  Notes  and  a  Copious  Index ;  together 
with  some  Account  of  the  Marriage  Laws  of  France,  Ireland,  Scot- 
land, &c.   By  Henry  Pearson,  Esq.  of  the  Middle  Temple,    bs. 


Law  Sooksdkrs  and  PiMi^keri. 


BULLEN'S    PRACTICAL  TREATISE   on  the 

Law  of  Dl  STB  ESS  for  BENT,  and  of  thioga  Damsge-feasant ; 
wi!  h  forme  j  aud  an  Appe  ndi  x  of  Statute,  By  E  i>  w  ar  d  B  ull  kn  , 
Esq,  of  tbe  Middle  Temple,  Special  Pleader*    9** 


k  GENERAL  READY  RECKONER  for  calcn- 

latin p  the  Parishe§'  Sbarea  of  the  sflveral  Claasaa  of  Unioa  Expen- 
diture, and  tha  Quantities  of  Prepared  Proviaions  to  be  entei-ed  in 
the"  J>oi^j/  Pr&viMon^  Consutfipti&n  Account"  Form  25  of  the 
Poor  Law  CommiMionera'  General  Order  lekiing  to  Accounts ; 
for  agcertaining  the  corr^ponding  Prloa  per  Pound,  Stone,  Cwt*, 
and  Ton,  and  per  Stone  and  per  Sack  of  FIouFj  or  per  Loaf,  and 
per  Score  of  Bread  j  for  making  Church  Rates,  Poor  Bateij  Sur- 
veyor's Bates,  and  for  general  Purposes.  By  W,  C,  Hot boN,  Esq. 
Barrieter-at-Law,  and  District  Auditor.     TMrd  Edition j  Vol.  I. 

VoL  II,  of  dittOj(fram  Is.  6 J.  to  any  amoimt*) — 8*.  6d. 


THE  LAW  RELATING  TO  RIOTS  md  TJN> 

LAWFUL  ASSEMBLIES,  tc^ether  with  a  View  of  the  Duties 
and  Powers  of  Ma^strateSj  Police  Officers,  Special  Constables,  the 
Mihtaiy,  aiid  Private  lodividuals,  for  their  Stipprossiou ;  and  a 
Sammary  of  the  Law  as  to  Actiona  againist  the  Hundred.  By 
Edward  Wisb,  Esq,  of  the  Middle  Templo^  Bairiiitcr-at'Law. 
Second  Mdition^  ISmo.  2s.  6d.  hoards. 


SXOWBET^^S    MAGISTRATE'S    ASSISTANT, 

and  POLICE  OFFICER  and  CONSTABLE'S  GUIDE;  being  a 
plain  and  practical  Summary  of  the  Duiies  of  ilagistrates  and 
Peace  Officers  in  the  various  branches  of  the  Criminal  Law  usually 
coming  under  theh*  cognizance  ;  including  fall  Formit  of  Bills  of 
Costs  for  the  use  of  Constables^  with  an  Abatrnct  of  the  Criminal 
Law  and  its  Sentence ;  and  a  compTehensive  Table  of  Penalties 
under  the  Penal  Statutes.  By  D.  D.  EbaNB,  Esq.  Barrister- 
at-Law,    Second  Mditionf  12mo.  @#,  M.  hoards. 


THE  THEORY  and  PRACTICE  of  YALUING 

TITHES  and  COMMUTATION  RENTCHAR0E3,  illustrated 
by*  a  Series  of  Diairrams,— Also,  the  Principle  of  as^ensiu^  Hent^ 
charges  and  Compositiona  to  the  Poor's  Rate  ;  to  which  are  added 
Tables,  eihibitiog  the  amount  of  Net  Bent  and  Rates  respectively 
coutained  i»  any  Amount  of  Oroaa  Rent.  By  Layto^  Coohb, 
Surveyor.    7#* 


THE  MAGISTRATE'S  ENTRY  BOOK  (to  be 

kept  by  the  Clerk)   of  Cases  beard  and  determined  before  a 
Mftgistint©  in  Petty  Ses^iions*    10*> 

Ditto        ditto        aootber  ^rt^  16#. 


Shaw  ^  Sons,  Fetter  Lane, 


In  the  Press,  in  2  vols,  12mo.  Royal, 

(BBOUOHT  BOWN  to  the  PBB8ENT  TIME) 

DEACON'S  LAW  and  PRACTICE  of  BANK- 

EUPTCY,  with  all  the  NEW  RULES  and  ORDERS  INCOR- 
PORATED.    By  John  De  Gbx,  Esq.  Barrister-at-Law. 

REMARKS  on  the  MANNER  in  which  TITHES 
should  be  asflessed  to  the  POOR'S  RATE  under  the  existing  Law. 
By  the  Rev.  Richabd  Jones,  one  of  the  Tithe  Commissioners 
for  England  and  Wales.    2«.  6d. 

REMARKS  on  the  GOVERNMENT  BILL  for  the 
COMMUTATION  of  TITHE.  By  the  Rey.  Richabd  Jones, 
one  of  the  Tithe  Commissioners  for  England  and  Wales.     6d, 

TABLES  for  VALUING  ANNUITIES  subject  to 

LEGACY  DUTY,  showing  the  Values  of  Annuities  from  Is.  to  500/. 
held  on  single  Lives,  according  to  the  Act  86  Geo.  3,  c.  52,  and 
the  Amount  of  Legacy  Duty  thereon  at  each  of  the  several  Rates 
now  payable  by  the  Act  55  Geo.  3,  c.  184.  By  J.  C.  Hudson, 
of  the  Legacy  Duty  Office,  London.    Second  JEdiHon,  5s.  bound, 

WILL  PAPERS,  with  Practical  Directions  for 
filling  them  up.  By  J.  C.  Hudson,  of  the  Legacy  Duty  Office, 
London.    4d.  each,  and  in  sets  Is.  6d, 

A  PRACTICAL  GUIDE  TO  SURVEYORS  OF 

HIGHWAYS,  comprising  their  Powers,  Duties,  and  Liabilities 
under  the  New  Highway  Act,  5  &  6  Will.  4,  c.  50,  with  a 
copious  Index.  By  F.  W.  Nash,  Esq.  Barrrister-at-Law.  Fifth 
Edition,  2#.  6rf.  

WHALLEY'S  TITHE    ACT,  and  the  whole  of 

the  TITHE  AMENDMENT  ACTS,  with  Explanatory  Notes,  and 
an  Appendix  of  Forms,  Cases,  &c.  with  a  Treatise  on  the  Recovery 
of  Tithe  Rentcharge.  By  G.  H.  Whalley,  Esq.  Barrister-at- 
Law,  and  Assistant  Tithe  Commissioner.  Second  JSdition,  12mo. 
12*.  cloth.  

A  TREATISE  ON  THE  HIGH  PEAK  MINE- 
RAL CUSTOMS  AND  MINERAL  COURTS  ACT,  1851  (14  k 
15  Vict.  c.  94),  analytically  and  practically  arranged ;  embracing 
— Istly,  the  Mineral  Customs  Articles  and  Duties  of  the  King's 
Field,  and  certain  parts  of  the  hundred  of  High  Peak,  in  &e 
county  of  Derby,  part  of  the  possessions  of  the  Queen,  in  right  of 
her  Duchy  of  Lancaster ;  2ndly,  the  Provisions  contained  in  such 
Act  for  the  better  Administration  of  Justice  in  the  Barmote  Courts 
of  such  districts ;  and  3rdly,  the  Pitictice  and  Proceedings  of  such 
Barmote  Courts.  With  Notes,  References,  Forms,  and  a  copious 
Ikidex.  By  Thomas  Tapping,  Esq.  of  the  Middle  Temple, 
Barrister-at-Law,  author  of  a  Treatise  on  the  Writ  of  Mandamus, 
&c.    5s.  boards. 


Lam  Booksellers  and  Publishers. 


THE  ACTS  for  MARRIAGES  and  REGISTRA- 
TION, 6  &  7  Will.  4,  cc.  86  &  86 ;  7  Will.  4,  c.  1 ;  1  Vict.  c.  22 : 
with  Explanatory  Notes  and  Index.  By  William  Eaglb^  Esq. 
of  the  Middle  Temple,  Barrister-at-Law.    &8, 


THE  QUESTION  of  RATING  TITHES  in  refer- 
ence  to  JoddrelPs  Case  Argued,  and  the  Opinions  adTanced  by 
Mr.  Blake,  in  his  answer  to  the  Pamphlet  of  the  Rev.  Richard 
Jones,  Examined,  By  Georgb  Abbott,  Esq.  Barrister^at-law. 
U.6d. 


REMARKS  on  the  APPORTIONMENT  of  the 
TITHE  RENTCHAROE.  By  Jambs  Jerwood,  Esq.  B.A., 
F.  C.  P.  S.,  of  the  Middle  Temple,  Barrister-at-Law,  and  one  of 
the  Assistant  Tithe  Commissioners  for  Special  Purposes.    Is. 


A  SUMMARY  of  the  MODE   of  SETTLING 

PAROCHIAL  BOUNDARIES  under  the  Provisions  of  the  TITHE 
ACTS.  By  Jambs  Jbbwood,  Esq.  B.  A.  of  the  Middle  Temple, 
Barrister-at-Law,  and  one  of  the  Assistant  Tithe  Commissioners 
for  Special  Purposes.    a«.  6d. 


This  day  is  published.  New  JSditian,  the  Sixth,  price  6& 
PRIDEAUX'S  PRACTICAL  GUIDE  TO  THE 

DUTIES  OF  CHURCHWARDENS  in  the  Execution  of  their 
Office.  With  List  of  Cases,  Statutes  and  Canons,  an  Appendix 
and  Index.  By  Ghablbb  Gbbyilb  Pbidbaux,  of  Balliol 
College,  Oxford,  MjL,  and  of  Lincoln's  Inn,  Esq.  Barrister-at- 
Law. 


THE  ACT  TO  AMEND  THE  LAW  FOR  THE 

REGISTRATION  of  VOTERS,  with  a  Popular  Analytical  Intro- 
duction and  a  full  and  complete  Index.  By  Chablbs  Gbbyilb 
Pbiobaux,  of  Lincoln's  Inn,  Esq.  Barrister-at-Law.  Second 
MdiHon,  be. 


KEANE'S  SUPPLEMENTto  BURN'S  JUSTICE 

of  the  PEACE  and  PARISH  OFFICER,  from  January,  1849,  to 
January,  1860.  By  Dayid  Dbadt  Kbanb,  Esq.  Barrister-at- 
Law,  6«. 

January,  1846,  to  March,  1848,  in  1  VoL,  doth  boards,  12«.; 
from  March,  1848,  to  January,  1849,  in  1  Vol.,  cloth  boards,  8#.; 
or  from  January,  1845,  to  January,  1851,  in  1  VoL,  cloth  boards, 
82«. 


THE  LAW  of  MASTER  and  SERVANT,  in 
regard  to  Domestic  Servants  and  Clerks.  With  Notes,  References, 
and  Index.    By  Edwabd  Spikb,  Esq.  Attomey-at-Law.  2«.0<C 


^lan  ^  Sons  J  Fetter  Lane^ 


THE  PARISH  OFFICBBS'  LIBRARY. 

By  J.  K.  Spellbn,  Esq.  Barrister^at-Law. 


Thje  Ghubchwabdbns'  Assibtant     • 
The  Constables'  Guisb  and  Dibbctob    - 
The  Overseers'  Assistant       -        -        - 
The  SuRVBTOBs'  Assistant       -        - 
The  Vestry  Clerk  and  Parish  Lawyer  - 


1. 

0 
0 

0 
0 
6 


These  Treatises  are  wriiten  in  a  clear  and  distinct  manner,  divested  ot 
tedinlcal  terms,  giving  the  whole  of  the  Duties  of  the  serenil  Officers. 

It  win  be  absolutely  Beoessarsr  to  Order  "  BPELX^NhS  EDITION,"  tiwre 
being  other  Editions  got  up  merely  for  Sale  without  any  Author's  Vtmfib 
and  whoUy  unworthy  of  Confidence. 


FORMS   OP    LETTING8,    OR   OF   AGREE- 
MENTS FOR  LEASES,  each  6rf. 

Drawn  and  Settled  by  John  Evans,  Esq.  Barrister-at-Law. 
No.  1.  Agreement  for  Letting  Furnished  Lodgings, 
for  Yearly  Letting  of  a  House, 
for  Letting  a  House,  &c.  for  Yeass  certain, 

by  Freeholder  for  Letting,  and  (on  request)  to  grant  a 

Lease  of,  a  House,  tec. 
ditto  by  Leoieholder. 

by  Freeholder  for  Letting,  and  (on  request)  to  grftdt  a 
Lease  of,  a  Farm. 


2. 
9. 
4. 

0. 

0. 


A  PRACTICAL  TREATISE  ON  MISDEMEA- 
NORS. By  Humphry  W.  Woolrych,  of  the  Inner  Temple, 
Barrister-at-Law.    14$. 

**it  is  in  flust  a  Practical  Treatise,  and  wHl  be  found  eztranely  vaeftd 
■ot  only  to  the  general  practitioner,  but  to  the  public  in  gener^"— Suas. 


SIMON'S  PRACTICAL  TREATISE  OP  THE 

LAW  OF  INTERPLEADER,  as  appUcable  for  the  Relief  of 
Stakeholders  and  Sherifi^,  &e.  in  Oases  of  Adverse  Claims  to  Per- 
sonal Property ;  Validity  of  Bills  of  Sale,  &c.  With  an  Appendix, 
containing  the  Interpleader  Act,  and  Forms  of  Notices,  AMdavits, 
Rules,  Feigned  Issues,  &c.  By  Henry  A.  Simon,  Esq.  of  the 
Middle  Temple,  Barrister-at-Law.  Second  Edition,  12mo.  QsJtds, 


LYNAM'S  ROMAN  EBIPERORS. 

Dedicated  by  Permiteion 

To  THE  Right  Hon.  the  Earl  of  Carliblb. 

Jutt  Published,  in  ^  Vole.,  demy  8vo.,  heaut\fuUy  printed, 

toith  a  fine  Portrait  of  the  Author, 

THE  HISTORY  of  the  ROMAN  EMPERORS, 

from  AUGUSTUS  to  the  Death  of  MARCUS  ANTONINUS, 
carefully  digested  from  the  original  Latin  and  Greek  Authors : 
Connecting  the  Histories  of  the  Roman  Republic  hy  Hookb 
and  others,  and  Gibbon's  Decline  and  Fall  of  the  Roman 
Empire.  By  the  late  Rev.  Robert  Lynam,  M.A.  of  Trinity 
CoUege,  Cambridge.  Edited  by  the  Rev.  John  T.  White,  H.  A. 
of  Corpus  Christi  College,  Oz&rd.    90e.  elath. 


Law  JBookseUers  and  Publishers. 


THE  ACT  for  the  CONVICTION  of  JUVENILE 

OFFENDERS,  10  &  11  Vict.  c.  82,  with  a  Practical  Commentary 
and  Fonas.  By  Chirles  SPBE^aEL  Gbsayes,  Bsq.  of  Ijn- 
colnfB-Iim  and  the  Imier  Temple,  Barrister-at-Law,  and  a  ]lf agis* 
trate  for  the  CowUies  of  8ta,6ford  and  Derby.    Itoo  4«.  hoards. 


TABLE  OP  FEES  TO  BE  TAKEN  IN  THE 
COUNTY  COURTS,  under  the  Orders  of  Shr  George  Grey, 
Baronet,  one  of  Her  Majesty's  Principal  Secretaries  of  State, 
dated  15tii  NoTember,  1650,  showing  at  one  view  the  Total 
Amount  of  Fees  to  be  taken  on  erery  Proceeding.  By  Ewen 
Eyershed,  Clerk  of  the  County  Court  of  Sussex  at  Brighton* 
Honorary  Secretary  to  the  County  Court  Clerks'  Association.  6(1. 


In  the  Press,  the  Third  Volume  of 
ARCHBOLD'S   SUMMARY   of  the  LAWS   of 

ENGLAND— On  EQUITY,  ECCLESIASTICAL,  and  PARLIA- 
MENTARY LAW.  By  John  Frederick  Archbold,  Esq. 
Barrister-at-Law. 

%•  This  Work  will  be  completed  in  4  Tolomes.    Every  yolume  will  be 
perfect  In  itself. 


This  day  is  published,  price  9s. 
COPYHOLD  ENFRANCHISEMENT  MANUAL, 

and  ALL  the  COPYHOLD  ACTS,  ^th  co{»ohs  Explanatory 
Notes,  Practical  Directions,  References,  Index,  &c.;  wherein  the 
Acts  themselves,  and  the  mode  of  carrying  them  out,  are  fnlly 
explained  and  set  forth,  fMrndngr  altogether  a  Complete  Manual 
of  Enfranchisement  for  the  use  of  the  Copyholder.  By  WILLIAM 
TAPPING,  of  the  Middle  Temple,  Barrister-at-Law. 


POOR  LAW  ACTS  OF  1852. 

This  day  is  published, 

THE   WHOLE  of  the  ACTS  RELATING  TO 

THE  POOB  passed  m  the  Session,  1662.    By  W.  C.  GLEN,  Esq. 
of  the  Poor  Law  Board,  Barrister-at-Law.    2*.  6rf.  hoards. 


A  PRACTICAL  ANALYSIS  of  the  TRUSTEE 

ACT,  1860,  for  England  and  Ireland,  13  &  14  Vict.  c.  60,  and 
16  k  16  Vict.  c.  66 ;  with  the  Act,  and  Suggestions  for  Forms  of 
Proceedings  under  it.  By  Geobob  Hobsby,  Esq.  of  Oiay'g  Inn, 
Barrister-at-Law.    2*.  6d. 

"  We  advise  every  one  of  our  readers  desirous  of  nnderstandinff  the 
provisions  of  the  Trustee  Act,  to  porchase  Mr.  Horsey's  Analysis,  which 
while  it  is  moderate  in  price,  is  at  the  same  time  excellently  planned  and 
very  ably  executed."— Law  Student**  Magazine  fwDecember,  i860. 

BOOTKS  HISTORICAL  TREATISE  of  a  SUIT 
AT  LAW,  with  Notes.  By  Geobob  Thomas  White,  Esq. 
Barrister-at-Law.    Seventh  Edition,  Ss. 


Sham  ^  Sons  J  Fetter  Lane. 


TMs  day  is  published,  price  lOs.  cloth, 

ARCHBOLD'&  PARISH  OFFICER,  comprising 
tiie  wholeof  the  PRESENT  LAW  RELATING  to  the  SEVERAl 
PARISH  OFFICERS  IN  ENGLAND :  comprifiing  also  th< 
Law  as  to  Church-rates,  Highway-rates,  Vestries,  Watching  ant 
Lighting,  A;c.    By  J.  F.  Abchbold,  Esq.  Barrister-at-Law. 


.   Published  every  Saturday,  Price  6d.  Stamped, 
THE  JUSTICE  OF  THE  PEACE,  Edited  b] 

J.  A.  Foot,  Esq.,  D.  D.  Keane,  Esq.,  and  W.  C.  Glbn,  Esq 

Barristers-at-Law. 
Subscription,  £1  Qs,  6d,  per  Annum. — Forwarded,  Free  o 
Postage,  to  all  parts  of  the  Country,  and  may  hie  had  o 
every  Newsvender. 
Tbe  pages  of  the  "Juitioe  of  the  Peace"  are  prindpally  deroted  t 
matten  relating  to  Magif  terlal  and  Parochial  BoaiDeas,  more  particular! 
those  which  arise  in  Parliament,— Beports  of  Cases  at  the  Superio 
Courts  at  Westminster,— Practical  Treatises  on  Actt  of  Parliament,- 
Opinions  upon  Cases  submitted  to  the  Editors,- Digest  of  Beporl 
presented  to  Parliament^— Periodical  Business  to  be  done  at  the  Ses 
aions,- with  a  variety  of  other  Matter,  which  will  be  found  of  grea 
use  to  the  Legal  Proilossion  generally. 


COMPLETE  SETS  of  lie  JUSTICE  of  thePEACi 
may  be  had  from  the  commencement,  asunder : — 
VoL       I.   1837,  halfbound  and  lettered 
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1838, 

ditto 

99 
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ditto 
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IV, 

1840, 
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V. 

1841, 

ditto 
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VL 

1842, 

ditto 
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VII. 

1843, 

ditto 

99 

VIII. 

1844, 

ditto 

99 

IX. 

1846, 

ditto 

99 

X. 

1846, 

ditto 

99 

XI. 

1847, 
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1848, 

ditto 

99 

XIII. 

1849, 

ditto 
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XIV. 

1860, 
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XV. 
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XVI. 

1862, 

ditto 
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ROBBET  SHAW,  PTJBLISHEE, 

OFFICE,  137,  FETTBB  LANE. 
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